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CASES 

ARGUED  AND  DETERMINED 

IK  THX 

Court  of  KING'S  BENCH, 

AMD 
UPON  WRITS  OF  ERRO^  FROM  THAT  COURT  TO  THE 

EXCHEQUER   CHAMBER, 

Michaelmas  Term, 

In  the  Sixth  Year  of  the  Reign  of  William  IV, 


The  Judges  who  usuaUy  sat  in  Banc  this  terra  were, 

Lord  Denman  C  J.  Williams  J. 

Patteson  J.  Coleridge  J. 


1335. 


Doe  on  the  several  Demises  of  Spilsbury  antl 
Others  against  Sir  Francis  Burdett,  Ba- 
ronet, and  Others, 

Doe  on  the  same  Demises  against  Skynner  and 
Others. 

^T^HESE  were  actions  of  ejectment,  the  first  for  lands  in  Lands  were  llw 

DeHyMrtj  the  second  for  lands  in  the  town  and  uses,  &c.* as  J* 

county  of  Nottingham.    On  the  respective  trials,  in  1834,  J^^er  h^ttiu 

before    »nd  testament 
in  writing,  to 
4am  by  ber  agn/ed^  ieaiedf  and  pubUtked,  in  the  prexnce  of,  and  aitetted  iy,  three  or  more 
^retSUe  witnesteg,      L,  signed  and  sealed  an   instrumeot,  cootaioing  an  appointment, 

o  commencing 

Vol,  IV,  B 
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IdSS.        berore  Tindal  C.J.  at  the  Derbyshire  Lent  Assizes,  and 

Littledale  J.  at  the  Nottingham  Lent  Assizes,  verdicts 

Smlsboey      were  found  for  the  plaintiffs,  subject  to  the  opinion  of 

against 

Sir  Francis    this  Court  upon  two  cases.     The  facts  stated,  so  far  as 
they  are  material  to  the  judgment,  were  as  follows. 
ihusT— "T,  By  a  settlement,  made  (4th  and  Sth  December^  1787) 

mid  dedale'a!is  "P^"  ^''«  marriage  of  Lydia  Henning  Ward  with  Wil- 
wil^^V**'  /lam  Augustus  Skynner^  certain  of  the  lands  in  question 
tament;"and     were  limited  (after  certain  uses  and  trusts,  which  had 

ending  thus :  -— 

•<  I  declare  this  failed  to  take  effect,  or  had  been  exhausted),  after  the 

only  to  be  my       ,  ^   i  *•  i  j 

last  will  and  decease  of  the  said  Lydia  Henning  Jfard^  to  the  use  and 

witness  where-  behoof  of  such  persou  and  person's,  for  such  estate  and 

thismy7alt  estatcs,  upon  such  trusts,  and  to  and  for  such  ends, 

mil.rilft^y'*"  '"^^ents,   and    purposes,    as    she    the   said   L.  H.   W.^ 

hand  and  seal  whether  covert  or  sole,  and  notwithstanding  her  present 

ihelStliday  or 

\-c."    Theau   intended  or  any  future  coverture,   by  her  last  will  and 

testation  was  as  ^  .  -  l 

follows:—  testament  in  writing,  or  any  writing  purporting  to  be, 

J?.,  E,  B„  A,  or  in  the  nature  of,  her  last  will  and  testament,  or  by 

cood  execution  "°y  codicil  or  codicils  thereto,  to  be  by  her  signed^  sealed^ 

on  ufe^faw*^'  ""^  p«W/sA^rf  in  the  presence  qf^  and  attested  by,  three  or 

ofiheinstru-  more  Credible  wiinessesj  should  give,  devise,  direct,  limit. 

inent.  *^ 

The  will        or  appoint ;  and,  for  want  of  such  gift,  &c.,  then  over, 

being  more 

than  thirty  '  as  Stated  in  the  case.  Other  lands  were  also  settled, 
that,  on  pro.  subject  to  another  power,  which,  as  far  as  regards  the 
theVboveform,  point  here  decided^  was  precisely  the  same  as  that  al- 

tiie  fact  of  the 


attestation  was 


ready  set  out. 


^'rfved^tbou  h       ^^^^  Henning  Skynner  (formerly  Ward)  died  SOth 
onc%vitnesswas  September  1789.     She  left  at  her  death  an  instrument  in 

still  alive  and 

was  not  called,    writing,  set  out  in  the  case,  of  which  the  following  arc  the 

Qusrc, 

Whether  in  ge-  material  parts :  —  **  I,  Lydia  Hetining  Skynncr^  do  publish 

tionbeessenUil  &nd  declare  this  to  be  my  last  will  and  testament.     I 

o^a  wi^il?   '^    appoint  &c."  (the  case  then  set  out  the  appointments  in 

the  will,  which  concluded  thus),  *<  I  declare  this  only  to 

be 
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be  my  last  will  and  testament.  In  witness  whereof  I 
have  to  this  my  last  will  and  testament,  contained  in  one 
sheety  set  my  hand  and  seal,  the  1 2th  day  of  September, 
in  the  year  of  our  Lord  one  thousand  seven  hundred 
and  eightj'-nine. 

Lydia  Heitning  Skynner*  {L.  S.) 
Witness  Charles  Ball. 

Elizabeth  Ball. 
Ann  Ball." 

Ann  Ball  is  still  alive,  and  was  not  examined  at  the 
trial. 

The  case  then  stated  certain  Chancery  proceedings ; 
in  the  course  of  which,  depositions  by  Charles  Ball  and 
Elizabeth  Ball,  as  to  the  execution  of  the  will,  were 
filed.  Certain  proceedings  at  a  copyhold  court,  and 
divers  conveyances,  were  also  stated  in  the  case.  AH 
these  were  received  in  evidence  at  the  trial,  subject  to 
objections  to  their  admissibility. 

The  several  defendants  in  each  case  claimed  under 
the  appointments  in  the  above  will :  the  lessors  of  the 
plaintiflTs  under  interests  which  were  to  arise  in  default 
of  appointment. 

The  cases  were  argued  together  in  Hilary  term 
last  (a). 


1835. 

Dob  dem. 
Sfilsburt 

against 
Sir  Faamcis 

BU&DETT. 


Preston  for  the  plaintifls.  The  power  is  not  well  exe^ 
cuted.  The  attestation  should  specify  the  fulfilment  of 
the  requisites  pointed  out  by  the  deed  of  1787)  which 
are  the  signing,  sealing,  and  publishing  in  the  presence 
of,  and  attested  by,  three  credibia  witnesses.  Attestations 
of  the  execution  of  a  power,  which  derives  its  validity  solely 

(a]  Tuadtttf,  January  27 Ui,  before  Lord  Denman  C.  J.,  Littledale, 
WUHama,  and  Coleridge  Jt. 

6  2  from 
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1835.        from  compliance  with  the  terms  under  which  the  power 
■     ;  is  created,  and  where  the  attestation  is  required  in  order 

I>oedem.  '  * 

SnisBURv      that  the  witnesses  may  pledge  themselves  to  the  fad 

against 

Sir  i  KANcis  that  the  requisites  have  been  complied  with,  rest  upon 
different  principles  from  attestations  under  the  Statute 
of  frauds,  where  it  is  necessary  only  that  the  names  of 
the  witnesses,  who  may  be  called  to  explain  the  trans- 
action, should  appear.  The  requisites  here  are  as  im- 
portant as  the  delivery  of  a  common  deed.  It  will  be 
said,  however,  that  the  will  itself  contains  a  declaration 
that  the  requisites  were  complied  with.  But  that  is  only 
the  language  of  the  testatrix,  used  before  the  act  required 
is  done :  the  preparation  of  a  will  is  very  difierent  from 
the  publishing,  and  is  not  what  the  witnesses  attest.  In 
fact  they  here  attest  nothing.  In  Buller  v.  Burt{a\ 
before  Sir  John  Leach^  M.  R.,  a  general  attestation  was 
held  insufficient :  but  the  case  turned  on  a  point  which 
does  not  occur  here.  Sian/iope  y.  Keir  (b)  (where  the 
marginal  note  does  not  represent  the  case  accurately), 
Moodie  v.  llcid(c)y  Doe  dem,  Hotchkiss  v.  Pearce{d)t 
Doe  dem.  Mansfield  v.  Peach  (e\  and  Wright  v.  Barlow  (^), 
shew  that  the  general  attestation  here  is  not  sufficient. 
Wright  V.  Wakeford{h)  is  to  the  same  effect;  and  the 
decision  of  the  Court  of  Common  Pleas  in  that  case 
accorded  with  the  opinion  which  had  been  previously 
expressed  by  Lord  Eldon  (t },  explaining  at  the  time  his 
judgment  in  McQueen  v.  Farquhar{k),  It  is  true  that, 
in  ordinary  cases,  a  published  will,  like  a  deed  delivered, 
operates  of  itself;   the  attestation  merely  verifying  the 

(a)  Cited  from  MS.     See  p.  15,  pott 

(6)  2  Sim.  i  Shu  37.  (c)  1  Mad.  516.     7  Taunt.  355. 

((/)  6  Taunt.  402.  Ce)  ^  M.  ^  8.  576. 

(g)  SM.^S.  512.  ih)  4  Taunt.  213. 

(i)   JTrightw.  Wai^ford,  17  rdt.454.    (k)  \\  Fat.  467. 

execuuon. 


IN  THE  Sixth  Year  of  WILLIAM  IV.  5 

execution.     But  the  case  of  a  power  is  diiTerenty  for  the         1835. 
reasons  l>efore  given.      [He  then  proceeded  to  argae  ' 

other  points  of  the  case:  but  the  judgment  renders  it      Sulsbory 

agaifist 

unnecessary  to  enter  into  these.]  Sir  FRANru 

Sir  TV.  IF.FoUetiy  Solicitor  General,  Siv  John  Camphell^ 
Waddington^  and  G.  T.  White^  for  the  several  defendants. 
The  genera]  attestation  is  sufficient.  It  is  true  that, 
where  the  attestation  specifies  the  fulfilment  of  some 
requisites  only,  this  has  been  held  an  insufficient  attest- 
ation as  to  those  not  specified,  on  the  principle  that 
expressio  unius  est  exclusio  alterius.  This  explains 
many  of  the  cases  which  appear  in  favour  of  the  plain- 
tiffs. But  here  the  attestation  is  general.  The  word 
attestation  simply  means  a  witnessing  of  an  act.  Suppose 
a  statute  (where  the  wording  cannot  be  considered  less 
precise  than  in  a  power)  requires  an  instrument  to  be 
sealed  and  attested ;  all  that  it  is  requisite  for  the  wit- 
nesses to  put  in  writing  is  their  names :  the  other  for- 
malities are  inferred.  Indeed  the  specification  of  a  fact 
in  the  attestation  is  of  so  little  importance,  that  it  docs 
not  supersede  the  necessity  of  calling  the  witness  to 
prove  the  fact,  if  essential.  \Coleridge  J.  Do  you  say 
that  it  is  not  necessary  for  the  witnesses  to  sign?] 
They  need  only  verify ;  that  must  be  by  signature,  or 
putting  marks.  [Lord  Denman  C.  J.  It  seems  to  have 
been  assumed,  in  Doe  denu  Mansfield  v.  Peach  (n),  that 
more  was  necessary.]  The  question,  whether  a  simple 
verification,  without  specif}'ing  any  particulars,  would 
suffice,  did  not  arise  there.  The  Statute  of  frauds, 
29  CS^.  C.3.  5.5.,  requires  that  a  devise  of  lands  shall 
I 

j  (a)  2^.4-5.  57«. 
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I8S5.  be  in  writing,  and  signed,  and  attested  and  subscribed 
J  T"  in  the  devisor's  presence  by  three  credible  witnesses, 
SriLSBuar      It  is  not  necessary,  under  this  act,  that  the  attestation 

against 

Sir  Frakcu  should  Specify  the  performance  of  the  formalities.  In 
EUis  V.  Smith  (a)  a  declaration  by  a  devisor  before  the 
three  subscribing  witnesses,  that  a  document  was  his 
will,  was  held  equivalent  to  a  signing  by  him  before 
them.  From  the  judgment  in  Hands  v.  James  {b)  it 
appears  that,  under  this  section,  neither  the  inserting 
nor  omitting,  in  the  attestation,  of  the  performance  of 
a  formality,  is  conclusive ;  the  question  of  fraud  goes 
to  a  jury.  Brice  v.  Smit/i  (c)  and  Croft  v.  Pawlel  (rf),  are 
to  the  sahie  effect;  and  other  cases  are  collected  in 
Wesibcech  v.  Kenncdj/  {e).  Then,  is  the  case  of  a  power 
distinguishable  from  a  case  under  sect.  5.  of  the  Sta- 
tute of  frauds  ?  Sir  Edward  Sugden  (g)  puts  them  on 
the  same  footing,  and  dissents  from  the  strict  rule 
adopted  in  the  case  of  powers.  In  McQueen  v.  Far^ 
quhar(h)  the  power  did  not  require  attestation,  but 
only  that  the  execution  should  be  in  the  presence  of 
the  witnesses;  and  it  was  held  not  necessary  that 
the  attestation  should  specify  the  fact.  In  Wright  v, 
Wakeford(i)  Lord  Eldon  distinguished  the  case  from 
McQueen  v.  Farquhar  (^),  and  left  the  general  question, 
as  to  the  necessity  of  specifying  the  formalities  in  the 
attestation,  in  doubt,  treating  it  as  new.  The  Court 
of  Common  Pleas  {k)  afterwards  decided  that  the 
execution  was  not  good ;  and  Lord  Eldonj  of  course. 


(a)  1  F^s.  juD.  11. 

(c)  ri/Arj,  1. 

(e)  1  Ves,  j;  B,  362. 

(*)  1 1  Ves,  467. 


(6)  a  Com,  Bep,  532. 

(dj  2  Sir,  1109. 

{g)  iSugd.  Powers,  317.  6Ui  ed.  (18S6). 

(i;  17  Ves.  454. 


(*)  Wright  V.  Wakcfonl,  4  Taunt.  213. 
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could  not  require  the  purchaser  to  complete  the  pur- 
chase^ although  he  might  have  dissented  from  the  judg- 
ment in  the  court  of  Common  Pleas.  Now  it  will  be 
found  that  all  the  cases,  in  which  attestations  have  been 
held  incomplete  for  not  s|iecifying  the  formalities,  rest 
upon  Wright  v.  fVakeford  (a).  But  there  the  attestation 
did  specify  the  performance  of  a  part  of  the  formalities: 
the  case  therefore  falls  within  the  distinction  first  pointed 
out.  The  same  may  be  said  of  Wright  v.  Barlow  (i), 
and  Doe  dent.  Hotchkiss  v.  Pearce{c).  Stanhope  v.  Keir{d) 
was  decided  by  Sir  John  Leach^  when  Vice-Chancellor : 
but  he  afterwards,  when  Master  of  the  Rolls,  laid  down 
a  diflerent  doctrine  in  BuUer  v.  Burt  (e),  and  held  that 
the  attestation  shewed  that  all  had  been  done  in  the  pre- 
sence of  the  witnesses,  which  was  stated  in  the  body  of 
the  deed.  That  is  consistent  with  common  sense;  the 
case  is  as  if  the  witnesses  had  heard  the  party  say,  <<  I 
publish,"  and  had  signed  as  witnesses.  In  Moodie  v. 
Rad{g)y  cited  in  that  case,  the  question  turned  on  the 
meaning  of  the  word  "  published."  There,  the  body  of 
the  will  s|)ecif]ed  the  signing,  but  not  the  publication ; 
and  Gibbs  C.  J.  said,  **  the  witnesses  have  clearly 
attested  the  signing,"  though  the  attestation  specified 
nothing.  Now  here  the  body  of  the  will  contains  an 
assertion  of  the  performance  of  all  the  requisites.  It 
must  be  contended,  on  the  other  side,  that  the  witnesses 
attest  nothing :  if  they  attest  anything  they  attest  all  that 
is  stated  in  the  will.  Admitting,  therefore,  that  the 
cases,  where  there  is  a  partial  specification  in  the  ai- 
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testation,  are  rightly  decided  (although  they  seem  op- 
posed to  the  decisions  on  sect*  5.  of  the  Statute  of  frauds), 
the  present  case  is  precisely  within  the  rule  in  BuUer  ▼• 
Burt  {a) ;  and  Ward  v.  Swi/i  (b)  is  upon  the  same  prin- 
ciple. The  retrospective  statute  of  54  G.  3,  c.  168. 
cannot  be  considered  a  l^islative  declaration  that  the 
law  requires  a  specification  of  the  formalities  in  the  at- 
testation ;  it  was  passed  merely  to  remedy  the  omission 
of  the  fact  of  signing  in  attestations  already  made,  and  it 
treats  the  law  as  doubtful. 


Preston  in  reply.  The  argument  on  the  other  side  is, 
that  the  attestation  has  the  same  effect  as  if  the  words 
used  in  the  body  of  this  will  were  inserted  in  the  attest- 
ation. If  that  were  so,  the  question  in  Hard  v.  Svoifl  (&) 
could  not  have  arisen;  for  Lord  La/ndhurst {c)  there 
clearly  considered  that  the  publication  was  asserted  in 
the  will. 

Cur.  adv.  vuU. 

In  this  term  (J^bnfmdfr  24th),  Lord  Denman  C.J. 
delivered  the  judgment  of  the  Court  After  reading  the 
material  points  of  the  settlement  of  1787,  and  the  will, 
his  Lordship  proceeded  as  follows. 

The  defendants  claim  under  that  will,  contoiding 
that  it  is  made  in  pursuance  of,  and  is  a  due  execu- 
tion o(  the  power  in  the  marriage  settlement.  The 
plaintiff  says  that  it  is  not  a  due  execution  of  the 
power  in  the  marriage  settlement ;  and  he  claims  under 
the  subsequent  limitation  of  die  settlement.    And  one 

(a)  Cittd  from  MS.     Sec  p.  15*  post. 
[h)  1  O.  i  Jf.  171.     &  C.  3  7>rw*.  IM. 
(c)  I  O*.  4^  IC  174.     S  TyrvA.  its. 
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qaestion  in  the  special  case  is,  whether  that  will  be  a 
due  execution  of  the  powers  in  the  marriage  settle- 
ment 

At  the  beginning  of  the  will,  Ijfdia  Henning  Ward 
publishes  and  declares  that  to  be  her  last  will  and  testa- 
ment. At  the  end  of  it  she^leclares  that  only  to  be  her 
last  will  and  testament,  and  says,  ^^  In  witness  whereof  I 
have,  to  this  my  last  will  and  testament,"  <<  set  my  hand 
and  seal  the  12ih  day  of  September^  in  the  year  of  our 
Lord  1789."  And  then  there  is  signed  the  name  Lydia 
Henning  Skynner,  and  a  seal  opposite  to  it. 

On  the  face  of  the  instrument,  therefore,  it  appears 
that,  at  the  beginning  of  the  will,  she  publishes  it,  and 
at  the  end  she  declares  it  to  be  her  last  will  and  testa- 
ment, and  that  she  puts  her  hand  and  seal  to  it ;  and 
there  is  her  hand  and  seal  in  fact  actually  put  to  it. 
Therefore,  on  the  face  of  the  instrument  itself,  it  pur- 
ports to  be  her  will,  and  to  be  signed,  sealed,  and  pub- 
lished by  her,  and  her  name  and  seal  are  affixed. 

It  was  proved  by  the  depositions  of  Charles  Ball  and 
Elizabeth  BaU^  now  deceased,  as  stated  in  the  case, 
that  the  will  was  signed,  sealed,  and  published  by  Lydia 
Henning  SkynneTf  in  the  presence  of  Charles  Ball^ 
Elizabeth  Ball^  and  Ann  Ball.  Objections  were  made 
that  these  depositions,  in  this  stage  of  the  proceedings, 
and  considering  the  parties  to  the  suit,  were  not  admis- 
sible in  evidence ;  and  also  that,  there  being  one  of  the 
witnesses  who  was  alive,  that  witness  ou«^ht  to  have  been 
called.  We  think  these  objections,  if  well  founded  on 
general  principles  in  themselves,  are  not  material  in 
the  present  case,  for  the  reasons  which  will  be  given 
hereafter. 

But  then,  as  the  setdement  creating  the  power  re- 
quires 
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1835.        quires  the  signing,  sealing,  and  publishingy  not  only  to 

""""""        be  in  the  presence  of,  but  also  to  be  attested  by,  three 
Dob  dem. 
SnLSBUKT     or  more  witnesses,  unless  they  attest  the  signing,  seal- 

Sir  Francis  ing,  and  publishing,  the  mere  fact  of  its  being  signed, 
sealed,  and  published,  in  their  presence,  would  not  sup- 
port the  instrument. 

The  plaintiff  says,  that  the  attestation  ought  to  have 
expressed  that  the  will  was  signed,  sealed,  and  pub- 
lished, by  Mrs.  Skynner  in  the  presence  of  the  three  wit- 
nesses, and  that,  it  not  being  so  expressed,  the  will  is  a 
void  execution  of  the  power.  On  the  other  hand  the 
defendants  say  that,  whatever  might  have  been  the  case 
if  some  of  the  requisites  of  signing,  sealing,  and  pub- 
lishing had  been  expressed  in  the  attestation,  and  it 
had  been  silent  as  to  the  others,  yet  this,  being  a  ge- 
neral attestation  without  going  into  any  particulars, 
must  be  taken  to  affirm  that  all  has  been  done  in  the 
presence  of  the  witnesses  which  is  stated  in  the  body  of 
the  will:  and,  as  it  is  there  stated  that  the  will  was 
signed,  sealed,  and  published,  the  attestation  must  be 
taken  to  attest  that  all  those  things  have  been  done. 

But  it  may  be  said,  here  are  three  ingredients,  which 
together  make  one  entire  complex  substance,  which 
must  be  verified  in  toto;  and,  though  each  taken  by 
itself  is  proved,  yet,  as  it  does  not  express  that  the 
attestation  applies  to  the  whole,  it  may  apply  to  one  or 
two,  or  to  all  the  three  ingredient  parts,  and  it  is  un-* 
certain  to  which  it  refers,  and,  therefore,  it  is  uncertain 
and  must  be  rejected  altogether.  And  several  cases  on 
this  point  are  referred  to,  none  exactly  ad  idem^  yet 
containing  a  sufficient  body  of  legal  reasoning  and  au- 
thority to  make  the  principle  of  these  cases  applicable 
to  the  present 

The 
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The  case  most  relied  upon  is  that  of  Wright  v.  Wake^ 
Jord^  which  first  came  on  in  the  Court  of  Chancery  (a), 
on  a  bill  filed  for  a  specific  performance  of  an  agree- 
ment for  the  sale  of  an  estate;  wherein  Lord  Eldon 
directed  a  case  to  be  made  for  the  opinion  of  the 
Court  of  Common  Pleas,  which  was  done;  and  it  is 
reported  in  Taunton  (&)•  Mansfield  C.  J.  was  of  opinion 
that  the  attestation  must  be  understood  to  apply  to 
the  signing,  as  well  as  to  the  sealing  and  delivery ;  but 
the  other  judges.  Heathy  Lawretice^  and  ChambrCy  were 
of  opinion  that  the  signature  of  the  parties  was  not 
comprehended  in  the  words  made  use  of  in  the  attest- 
ation. The  principle  of  this  decision  was  adopted  by 
the  whole  Court  of  King's  Bench  in  a  subsequent  case 
of  Doe  dem.  Mansfield  ▼•  Peach  (c),  and  in  Wright  v. 
BarUrx  (d\  and  by  the  Court  of  Common  Pleas  in 
Doe  dem.  HoichissY.  Pearce  (e). 

The  present  case,  in  our  opinion,  difiers  from  these, 
which  n^ay  have  been  decided  on  the  ground  that,  the 
attestation  embracing  part  but  not  the  whole,  the  maxim 
expressio  unius  est  exclusio  alterius  is  to  be  applied  to 
them. 

Before  tlie  case  of  Wright  v.  Barlow  {d)  an  act  of 
parliament  (54  G.  S.  c.  168.)  had  passed,  to  remedy  the 
inconvenience  and  mischief  which  might  have  occurred 
in  consequence  of  the  decision  of  Wright  v.  Wake-' 
ford{b\  and  the  other  cases:  that  act  had  only  a  re- 
trospective effect:  but,  if  cases  similar  to  Wright  v. 
Wakefard  (i),  and  the  other  cases,  were  now  to  be  con- 
sidered, that  act  of  parliament  might  be  contended  to 
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1835.        operate  as  a  legislative  declaration  that  those  cases 

■     7^        were  rightly  decided.     But,  though  the  act  was  men- 
DoB  ami. 

SnuBURT      tioned  in  Wright  ▼.  Barlow  (a),  it  did  not  draw  forth 
Sir  Fravcii     any  opinion  from  the  Court  that  it  had  the  effect  of 
such  a  legislative  declaration. 

But  there  is  another  class  of  cases,  where  the  attest- 
ation has  been  general,  as  in  the  case  here,  and  their 
application  to  the  present  case  must  now  be  considered. 

In  the  case  o(  Moodie  v.  lieidf  the  Vice-Chancellor  (b) 
directed  a  case  to  be  sent  for  the  opinion  of  the  Court 
of  Common  Pleas,  which  was  done,  and  the  case  is 
reported  in  Taunton  (c).  By  a  marriage  settlement, 
trustees  were  to  stand  possessed  of  certain  monies,  in 
trust  for  such  persons,  and  for  such  intents  and  pur- 
poses, and  in  such  manner,  as  Sarah  Crovcther^  by  any 
deed  or  instrument  in  writing  to  be  by  her  sealed  and 
delivered  in  the  presence  of  two  or  more  credible  wit- 
nesses, or  by  her  last  will  and  testament  in  writing,  to 
be  by  her  signed  and  published  in  the  presence  of,  and 
attested  by,  two  or  more  credible  witnesses,  should  direct 
or  appoint.  The  execution  of  the  power  was  by  the 
will  of  Sarah  Moodie^  who,  after  expressing  a  hope 
that  no  means  would  be  taken  to  set  aside  her  bequests, 
even  lhou<;h  it  should  be  found  that  due  forms  were 
wanting  to  render  them  properly  valid  according  to  law, 
concluded  thus:  — 

**  These  my  lost  bequeaths  signed  by  me  this  4lli  day 
o^  Febiuary^  1812. 

Sarah  Moodie. 
Witness  A.  B. 

c.  d:' 


(a)  SM.tS,  519. 


(6)  1  MttiL  516. 


(c)  7  raicitf.S55. 
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The  two  witnesses  to  the  will  were  examined,  and 
slated  that  Sarah  Moodie  signed  or  subscribed  her  name 
in  the  presence  of  the  witnesses:  and  one  of  them  fur- 
ther stated  that^  from  what  Sarah  Moodie  said  in  her 
presence  and  hearing  on  that  occasion,  the  deponent 
understood  that  the  paper  writing  was  her  will :  and 
another  witness  said  that,  from  the  expressions  made 
use  of  by  the  said  Sarah  Moodie  at  the  time  of  her 
signing  the  said  writing,  she  understood  that  such 
writing  was  the  will  of  Sarah  Moodie*  The  question 
was,  whether  this  will  was  a  due  execution  of  the  power? 
Lord  Chief  Justice  Gibbs  makes  some  remarks  upon 
this  case :  he  says,  **  here  the  power  is  to  be  exer- 
cised by  a  will  signed  and  published.  Therefore  there 
must  be  some  publication  here :  the  will  must  be  signed, 
published,  and  attested;  and  there  must  therefore  be 
some  attestation  here,  of  signing  and  publication."  He 
goes  on  to  add,  *'  Though  the  most  respected  late  Chief 
Justice  of  this  Court  differed  from  the  other  judges  in 
Wright  y.  fVakeford(a\  it  is  established  by  that  case, 
that  the  witnesses  must  attest  everything  that  is  necessary 
for  the  execution  of  the  power.  Here  the  witnesses 
have  clearly  attested  the  signing;  the  question  is, 
whether  they  have  attested  the  other  formality,  of  pub- 
lication, in  attesting  the  signing.  If  the  act  of  the  tes- 
tatrix in  calling  on  the  witnesses  to  attest  her  will,  be  a 
publication  of  it,  then  their  attesting  that  she  signed  it, 
attests  her  publication  also,  because  they  attest  that  by 
which  she  publishes  it." 

In  that  case,  on  a  general  form  of  attestation,  the 
power  was  held  not  to  be  well  executed.     But,  from  the 
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1835.  language  of  the  Chief  Justice  Gibbs,  it  seems  as  if  the 
J  7"  decision  had  been  on  the  ground  that,  in  fact,  there  was 
Sriu^BfTRT      no  publication,  which  the  power  required ;  but,  if  there 

againti 

Sir  Frakcu  had  been  in  fact  a  publication,  the  general  form  of 
attestation  would  have  been  sufficient.  At  the  same 
time,  however,  taking  the  actual  decision  and  the  reasons 
altogether,  we  think  that  it  does  not  lead  us  to  any  clear 
conclusion  as  applicable  to  the  present  case. 

Having  cited  this  case,  we  feel  that  we  ought  to  notice 
an  opinion  expressed  by  Lord  Chief  Justice  Gibbsy  that 
*<a  will,"  as  such,  requires  no  publication.  He  says, 
**  be  publication  what  it  may,  a  will  may  be  good  with- 
out it."  The  opinion  thus  expressed,  of  so  very'^ifhinent 
a  judge  as  Lord  Chief  Justice  Gibbs^  and  more  particu- 
larly when  he  called  on  the  bar  to  say  what  publication 
was,  and  he  did  not  wonder  that  he  had  no  answer, 
might  certainly  be  taken  to  imply  that  such  was  the  law. 
We  do  not  at  all  say  whether  we  think  it  is  law  or  not, 
but  only  that,  having  cited  the  case,  we  do  not  mean  to  be 
taken  to  acquiesce  in  that  opinion,  and  we  leave  the 
matter  as  it  was  before  that  opinion  was  expressed. 

The  next  case  of  a  general  attestation  is  that  o(  Starts 
hope  V.  Keir  (a).  The  power  was  for  Eugenia  Stanhope, 
''by  her  last  will  and  testament  in  writing,  or  any 
codicil  or  codicils  to  the  same,  signed  and  published  by 
her  in  the  presence  of  and  attested  by  three  or  more 
credible  witnesses,"  to  appoint,  &c.  The  execution  of 
the  power  was  by  a  will  in  the  following  amongst  other 
words :  — 

"  I  Eitgenia  Keir,  formerly  Eugenia  Sianhapc,  hereby 
give  and  bequeath  all  that,"  &c.  &c. ;  *^  and  this  is  my 


(«)  S5im.  i  Stu.Sl. 
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last  will  and  testament,  made  and  signed  in  the  year  of 
our  Lord  1818,  on  the  19tb  day  oi  November  "  &c. 
(Signed)  Eugenia  Keir  (L.  S.) 

In  the  presence  of"  A.  B. 

CD. 
E.F. 
To  a  bill  filed  to  have  a  declaration  made  as  to  the 
property,  on  the  ground  that  the  will  was  not  ex- 
ecuted according  to  the  power,  the  defendant  pleaded 
the  will,  and  set  forth  the  will  and  attestation,  and 
averred  that  the  will  was  signed  and  published  in  the 
presence  of  and  attested  by  tliree  witnesses,  &c.  &c. 
On  tb^ argument  for  the  bill  it  was  insisted  that  the 
appointment  was  not  duly  made  by  the  will.  It  was 
admitted  that  the  power  required  that  the  witnesses 
should  attest  the  signing  and  publishing  of  the  appoint- 
ment, but  insisted  that  the  declaration  with  which  the 
will  concluded  was  in  effect  a  publication,  as  well  as  a 
signing,  and  that  the  witnesses,  by  adding  their  names 
to  this  declaration,  attested  both  facts.  The  Vice-Chan- 
cellor.  Sir  Join  Leacht  said  he  could  not  assume  more 
from  the  attestation  than  that  they  saw  Mrs.  Keir  sign 
the  instrument,  and  overruled  the  plea. 

Whether  or  not  we  entirely  agree  with  the  Vice-Chan- 
cellor's observations  in  this  case,  we  must  remark  that, 
though  the  attestation  was  general,  it  immediately  follows, 
and  may  be  taken  as  adopting,  a  statement  by  the  tes- 
tatrix that  the  will  was  signed  by  her,  not  signed  and 
published,  in  the  terms  of  the  power. 

It  is  to  be  observed  that  Sir  John  Leach  was  the 
Master  of  the  Rolls  who  decided  Buller  v.  J5//r/,  which 
we  are  now  about  to  mention. 

In  the  case  of  BuUer  v.  Burt^  which  was  heard  before 

the 
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the  Master  of  the  Rolls,  (Sir  John  Leach)  on  the  25lh 
oT  February  1829,  which  is  not  reported,  but  a  copy  of 
which  case  has  been  furnished  to  us,  Mrs.  Louisa  Smithy 
a  married  woman,  being  by  settlement  empowered 
to  dispose  of  certain  personal  property  by  any  deed 
sealed  and  delivered  in  the  presence  of  and  attested  by 
.  two  or  more  credible  witnesses,  executed  an  instru- 
ment purporting  to  be  a  disposition  of  part  of  that  pro- 
perty in  favour  of  the  defendant  Burt.  This  instrument 
concluded  with  the  following  words :  — 

<*  Signed  and  sealed  at  Cotton  aforesaid,  this  ISth  day 
of  September y  in  the  year  of  our  Lord  18  IS,  by  Zr.  Smithy 
(L.  S.) 

Witness,  John  H.  Burt. 

Hannah  Bowles.** 

The  Plaintiffs  by  their  bill  alleged  that  the  instrument 
of  the  20th  o(  September  1813  had  never  been  delivered^ 
and  that,  even  if  it  had  been  delivered,  it  was  not  a  due 
execution  of  the  power.  The  defendant  Burt^  who 
claimed  under  the  appointment,  swore  that  he  believed 
that  the  instrument  had  been  delivered  by  Mrs.  Smith 
to  his  father  J.  H.  Burt^  among  whose  papers  it  had 
been  found.  The  only  question  argued  at  the  hearing 
was,  whether  the  instrument  was  a  due  execution  of  the 
power  ? 

The  Master  of  the  Rolls  (Sir  John  Leach)^  said, 
**  the  attestation  of  the  witnesses  being  considered  as  a 
part  of  the  appointment,  it  must  follow  that  when  the 
words,  *  witnesses^  without  more,  is  used  in  the  attest- 
ation, it  affirms  that  all  has  been  done  in  the  presence 
of  the  witnesses  which  is  stated  in  the  body  of  the  deed. 
Here,  in  the  body  of  the  deed,  it  is  stated  to  be  signed 
and  sealed,  but  it.  is  not  stated  to  have  been  delivered  s 

and, 
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and,  as  the  general  woi'd  *  witnesses '  can  affirm  no 
more  than  the  deed  states,  there  is  in  this  case  no  attes- 
tation of  that  essential  part  of  that  which  is  required  for 
the  due  execution  of  the  power,  the  delivety  of  the  deed ; 
the  power  therefore  is  not  well  executed."  The  Master 
of  the  Rolls  goes  on  to  say,  *^the  case  of  Moodie 
T.  Reid  (a)  is  in  principle  a  complete  authority  for  this 
discision."  He  adds,  '^  the  difference  in  circumstances 
between  the  two  cases  is,  only,  that  there  the  word 
^published*  was  omitted  in  the  body  of  the  deed,  and 
here  the  omission  is  of  the  word  *  delivered* " 

In  this  case,  therefore,  the  general  form  of  attestation 
was  held  not  sufficient  to  make  the  instrument  a  good 
execution  of  the  power;  but  the  reason  is  very  satis- 
factorily explained  in  the  judgment  of  the  Master  of  the 
Rolls,  in  which  judgment  we  fully  acquiesce. 

The  latest  reported  case  on  this  subject  is  Ward 
▼.  Swift  (i).  And  there,  under  indentures  of  lease  and 
release,  a  power  was  given  to  Marjf  Swift  to  appoint, 
^  she  by  any  deed,  ^cc,  or  by  her  last  will  and  testament 
to  be  by  her  duly  executed  and  published  under  her 
hand  and  seal,  in  the  presence  of,  and  to  be  attested  by, 
three  or  more  credible  witnesses,  should  direct,  limit, 
or  appoint,  &c.  And,  on  the  5th  of  August  1801,  the 
said  Man/  Swift  signed,  sealed,  and  delivered,  as  and 
for  her  last  will  and  testament,  an  instrument,  of  which 
the  signature  and  attestation  are  as  follows :  — 

**  In  witness  whereof  1  have  set  my  hand  and  seal 
beretp,  this  5th  day  of  August^  A.  p.  1801,  in  the  pre? 
fence  of  the  under  written, 

Maty  Swift."  (L.  S.) 


(a)  1  Mad.  516.     7  TaufU.  355. 

{b)  ICr.iM.  171.     8.  C.  3  7>rwft.  122. 

Vol.  IV.  C 


8nLB»0»T 


Sir  Feamcis 


"  Signed, 
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Sir  Francis 

BuasKTT. 


^*  Signed,  seated,  and  delivered  this  5tli  day  of  Augusi 
1801,  as  the  last  will  and  testament  oftiie  said  testatrix, 
Mmy  S'tKiftj  who,  in  her  presence,  and  in  the  presence 
of  each  other,  have  put  our  names  as  witnesses  thereof* 

H.F. 

I.G. 

r.f:' 

On  the  trial  of  an  issue,  the  jury  found  that  Mary 
Swift  signed,  sealed,  and  delivered  the  instrument  as 
her  last  will  and  testament,  in  the  presence  of  the  three 
witnesses  who  attested  the  execution.  The  Court  of 
Exchequer,  on  a  case  reserved,  certified  that  it  was  a 
due  execution  of  the  power.  The  main  question  seems 
to  have  been,  whether  there  was  a  publication  of  the 
will.  This  case  was  much  relied  upon  for  the  defend- 
ants. We  do  not  feel  that  it  operates  farther  than  to 
show  that  the  precise  words  of  the  power  need  not  be 
pursued  in  the  attestation,  but  that  an  attestation  con- 
taining equivalent  words  may  be  good. 

Here  the  power  requires  that  the  will  should  be 
signed,  sealed,  and  published,  in  the  presence  o^  and 
be  attested  by,  three  or  more  witnesses.  The  will,  on 
the  face  of  it,  has  all  the  requisites  which  the  power 
requires.  It  purports  to  be  published,  and  to  be  signed 
and  sealed ;  and  the  attestation  is  a  general  one,  and 
which,  we  are  of  opinion,  in  the  language  of  the  Master 
of  the  Rolls  in  Btdler  v.  Burt  (a),  affirms  that  all  has 
been  done  in  the  presence  of  the  witnesses  which  is 
stated  in  the  body  of  the  instrument.  And,  therefore, 
upon  the  form  of  the  instrument,  we  are  of  opinion  that 
it  is  a  good  execution  of  the  power. 


(•)   Ante,  p.  15. 


Our 
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Our  principal  remarks  hitherto  have  been  on  the  attest-        1835. 
ation ;  but,  besides  the  attestation,  it  is  necessary  to  have       

Dob  dem, 

the  fact  proved  by  evidence,  that  it  was  signed,  sealed,  and      Spilsburt 
published,  in  the  presence  of  three  or  more  witnesses.         sir  Francis 

We  before  stated  that  the  depositions  were  objected 
to,  on  the  ground  that  depositions,  taken  under  the 
circumstances  these  were,  could  not  be  received  in  evi- 
dence ;  and  also  tliat,  one  of  the  subscribing  witnesses 
being  alive,  that  witness  ought  to  have  been  called,  not- 
withstanding the  case  of  Wright  v.  Doe  dem.  Tatham  (a); 
but  we  said  these  objections  were  immaterial  for  the 
reasons  we  should  afterwards,  and  which  we  now,  give. 

The  will  is  more  than  thirty  years  old,  and  therefore 
proves  itself,  without  calling  any  witnesses,  even  were 
they  all  alive. 

But  then,  on  the  will  being  put  in,  it  must  appear  to 
be  witnessed  in  such  a  way  as  proves  that,  on  the  face 
of  it,  it  was  regularly  executed  according  to  the  power ; 
and,  as  we  are  of  opinion  that  the  attestation  goes  the 
whole  length,  as  far  as  the  mere  attestation  goes,  that 
all  the  requisites  of  the  power  were  complied  with,  it 
therefore  purports,  on  the  face  of  it,  to  have  been  exe- 
cuted with  all  the  requisites,  and  it  then  becomes  an 
instrument  which  proves  itself,  just  as  much  as  any 
other  instrument  of  that  age,  whether  deed,  or  will,  or 
other  instrument,  proves  itself. 

Something  was  said  in  argument  respecting  the  Sta- 
tute of  Frauds,  which  requires  all  devises  of  lands  to  be 
in  writing,  and  signed  by  the  party  so  devising  the  same, 
or  by  some  other  person  in  his  presence  and  by  his 
express  directions,  and  to  be  attested  and  subscribed  in 
the  presence  of  the  said  devisor  by  three  or  more  cred- 
(a)  \A.^E,  3. 
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SriLSBURT 


Sir  Fkancu 


ible  wttnesses ;  and  there  is  no  doubt  whatever  but  that 
an  attestation  in  the  present  form  would,  both  on  prin- 
ciple and  decided  cases,  be  sufficient  to  satisfy  the  words 
of  the  Statute  of  Frauds.  All  that  the  statute  requires 
to  be  done  by  the  testator  himself  is,  that  he  should  sign 
the  will ;  and  one  may  call  that  the  statutory  power  or 
direction;  and  then,  if  it  be  in  fact  signed,  and  wit- 
nesses put  their  names  as  witnesses  to  a  document  with 
the  signature  before  their  eyes,  and  that  is  all  that  the 
statute  requires  them  to  attest,  no  doubt,  one  would 
suppose,  could  ever  be  entertained  that  that  was  an  at- 
testation  of  the  signing.  But,  as  the  power  in  this  case 
requires  other  things  to  be  attested  liesides  the  signing, 
we  think  it  requires  more  discussion  and  consideration 
than  would  arise  on  the  Statute  of  Frauds ;  and  there- 
fore, though,  as  far  as  it  goes,  the  attestation  under  the 
Statute  of  Frauds  may  assist  the  decision,  something 
more  is  requisite  to  enable  us  to  come  to  the  conclusion 
we  have  done. 

The  special  case  presents  other  points  for  our  con- 
sideration, as  to  the  effect  of  the  proceedings  in  the 
Court  of  Chancery  and  the  copyhold  court,  and  the 
fines.  But,  in  the  view  we  have  taken  of  the  case,  those 
points  need  not  be  noticed. 

Upon  the  whole  of  the  case,  we  are  of  opinion  that 
there  must  be  judgment  for  the  defendants. 

The  same  question  that  we  have  been  considering 
arises  also  in  the  case  of  Doe  dem.  Spii$lnoy  and  another 
v.  Slynner  and  others  ;  and  in  that  case  also  there  must 
be  judgment  for  the  defendants. 

Judgment  for  the  defendants  in  each  cnse  (a). 


(a)  See  Feane  ▼.  Mortice,  2  ^.  ^  E,  84. 
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WiLLrs  and  Another,  Assignees  of  Norcliffe, 
a  Bankrupt,  against  The  Governor  and  Com- 
pany of  the  Bank  of  England. 


1835. 


nnROVER  for  three  bank  post  bills.    Plea,  the  general  Giving  cash  for 

issue.     At  the  trial  before  Alderson  B.  at  the  Lan^  ^in  ,"  ^y^ 
easier  Spring  Assizes,  1834,  the  plainlifii  had  a  verdict  Sc^pi^^io. 
for  1500/.,  subject  to  the  opinion  of  this  Court  on  the  *j|j^"g^^ 
following  case :  —  c.  16. ».  82. 

°  to««llpay- 

CharUs  NordifTc^  before  his  bankruptcy,  carried  on  ™«nt8  really 

,  ,     ,       .        .       ^       ,  ,      ^  and  bona  fide 

trade  at  Liverpool  as  a  dealer  in  ztnc.  On  the  2d  of  made"  to  any 
March  18SS,  Messrs  Blackstock  and  Bunce,  solicitors  in  thecommiMion. 
London,  received  on  account  of  the  said  C^  Nordiffe  ^  ia^  bank* 
I600L,  which,  on  the  same  day,  they  paid  to  the  Bank  JJe'^lSeditab* 
of  Englandy  and  obtained  from  the  Bank  three  bank  post  JJJ'°^^i5ji. 
bills  for  500/.  each  (which  are  those  in  question),  and  p<»tbilli 

drawn  in  Lofi^ 

one  for  100/.,  all  dated  March  2d   18SS,  payable  to  <2(m,  payable 

to  himself, 
whlcfa  be  aftenrards  indorsed  in  blank.  At  GlofUcesUr,  where  a  braach  bank  of  the  Bank 
of  £ng^nd  is  evtablisbed  understat.7  G.  4.  c.  46.  b.  15.,  he  delivered  the  bills  to  S.,  saying 
he  wanted  gold  for  them.  £,  who  was  known  at  the  branch,  delivered  them  to  tlie  agent 
there,  and  received  1000/.  in  gold,  first  indorsing  them,  at  the  agent's  desire,  to  the 
Governor  and  Company  of  the  Bank  of  England,  S,  paid  over  the  whole  1000/.  to  JV.> 
having  no  interest  in  the  bills,  and  having  acted  merely  as  his  friend  and  agent.  The 
commission  bad  not  then  issued.  Neither  S.  nor  the  bank  agent  knew  of  the  act  of 
bankruptcy.  The  bills 'were  sent  to  the  Bank  of  England  from  the  branch,  uncancelled. 
The  practice  at  the  branch  banks,  when  bills  are  changed  there,  is,  to  take  an  indorse- 
ment and  send  them  up  uncancelled :   Held, 

First,  tliat  the  delivery  of  the  1000/.  to  S,  for  the  bills  was  a  transaction  between  the 
Bank  oiEng/and  and  N.  the  bankrupt,  by  their  respective  agents. 

Secondly,  that  the  changing  of  the  bills,  whether  considered  as  a  purchase  of  them,  or 
as  a  payment  in  discharge  of  the  liability  of  the  Bank,  was  not  a  valid  transaction,  unless 
protected  by  %ecU  82.  of  the  Bankrupt  Act,  as  a  payment  made  without  notice  of  an  act 
of  bankruptcy. 

A^.  absconded  (as  above  stated)  March  12tb.  Application  was  made  by  solicitors  on 
the  16th  to  the  Bank  of  England^  to  stop  the  bills,  describing  them,  and  stating  that  N, 
had  absconded  with  them.  On  the  8th  of  April  the  same  solicitors  again  applied  at  the 
Bank  to  the  same  effect,  and  it  was  then  stated  that  a  fiat  of  bankruptcy  against  N\ 
was  expected  by  every  post.     The  bills  were  changed  at  Gloucester,  April  1 2th : 

Held,  that  tbere  was  sufficient  notice  to  the  Bank  to  take  away  the  protection  of  6  G.  4*.  ' 
c.  16.  $.  82. ;  and  that  such  notice  to  the  Bank  operated  as  notice  to  the  branch  bank,  a  rea^ 
aonable  time  having  elapsed  for  transmitting  it  before  the  bills  were  received  there  from  S. 
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Norclijffe  or  his  order,  at  seven  days'  siglit;  and  accepted 
by  the  Bank  at  the  time  they  were  issued  (a). 

On  the  same  day,  the  bills  were  remitted  by  Blackstock 
and  Bu7ice  to  Mr.  Grace  at  Liverpool^  then  the  attorney 
of  Norcliffiy  who  on  the  4th  March  paid  them  over  to 
Norcliffe.  On  the  12th  March  1833,  Norcliffe  absconded 
from  Liverpool^  and  committed  an  act  of  bankruptcy  on 
that  day.  On  the  16th,  Messrs.  Bhchtock  and  Bunce, 
in  consequence  of  instructions  from  Liverpool^  applied  to 
the  Bank  of  Englafid  in  London  to  stop  the  payment  of 
the  bank  post  bills,  and  informed  the  Bank  that  Norcliffe 
had  absconded  from  his  creditors  with  the  bank  post 
bills  in  question ;  whereupon  an  entry  of  such  application 
was  made  by  the  defendants  in  their  books  in  the  fol- 
lowing terms,  which  entry  was  seen  at  the  time  by  the 
clerk  of  Messrs.  Blackstock  and  Bunce  who  made  the 
application :  — 

"Messrs.  Blackstock  and  Bunccy  18  Serjeant^  InVf 
Fleet  Street^  solicitors,  on  behalf  of  Robert  Grace  of 
Liverpooly  apply  to  slop  payment  of  the  four  following 
bank  post  bills  with  which  Charles  Norcliffe  of  Liverpool 
has  absconded,  viz. 

«  No.  M.  7040  to  Charles  Norcliffe  500fc" 
(Similar  descriptions  were  given  of  the  other  tliree  bills.) 

(a)  The  bills  were  in  the  following  fonn :  -^ 
Bank  Post  Bill. 
No.  M.  7042.  London,  2d  March  1833. 

At  seven  days*  sight,  I  promise  to  pay  this  my  sola  bill  of  exchange 
to  Charles  Korcliffv,  Esquire,  or  order,  five  hundred  pounds  sterling, 
▼alue  received  of  Messrs.  Blackstock  and  Co. 
Accepted,  2d  jl/arc/i  1833. 
H,  Brent, 
For  the  Governor  and  Company  of  the  Bank  of  England, 

T,  Kcedham, 
£500.  T.  S. 
Entd.  £.  R, 

On 


iM  THE  Sixth  Year  op  WILLIAM  IV.  23 

On  the  8th  of  April  the  bill  for  100/.  was  presented        1835. 
at  the  Bank  by  a  Mr.  Graves ;  but  payment  was  withheld, 

WlLI.18 

in  consequence  of  the  stop,  on  the  indemnity  of  Messrs.        against 

The  Bank  of 

B.  and  B.,  and  the  holder  was  referred  to  them ;  but  they  England. 
ulnmately  paid  Mr.  Graves  the  amount  of  his  claim 
upon  the  100/.  bill,  and  the  Bank,  with  Graves^s  con- 
sent, paid  the  amount  of  the  bill  to  Messrs.  B.  and  B. 
as  agents  of  Norcliffe^s  assignees.  On  the  same  8th  of 
April  J  the  defendants  were  again  informed  by  Messrs. 
B.  and  B.  that  Norcliffe  had  absconded  with  the  bills, 
and  were  also  told  by  them  that  the  necessary  docu- 
ments for  a  fiat  of  bankruptcy  against  Norcliffe  were 
then  expected  by  every  post,  and  they  were  again  re- 
quested not  to  part  with  the  100/.  bill;  and  accordingly 
the  defendants  withheld  the  payment  on  the  said  indem- 
nity of  Messrs.  B.  and  B. 

The  said  Charles  Norcliffe  was  acquainted  with  a  Mr. 
Smallridge^  an  attorney  and  proctor  at  Glmtccster^  who 
had  transacted  business  for  him  as  his  attorney  some 
time  before,  Norcliffe  having  formerly  kept  an  inn  at 
Stroud  in  Gloucestershire.  Norcliffe^  on  the  1 2th  of  April 
1833,  applied  to  Smallridge,  and  explained  to  him  that 
he  wanted  1000/.  in  gold,  to  pay  off  a  mortgage,  in 
exchange  for  two  of  the  bank  post  1)ills  he  then  pro- 
duced, which  were  two  of  the  bills  the  subject  of  the 
present  action. 

Mr.  Smallridge^  on  the  same  12th  of  Aprils  applied  to 
Uie  agent  for  the  Bank  of  England  branch  at  Gloucesler 
for  1000/.  in  gold,  in  exchange  for  the  said  two  bank 
post  bills.  Smallridge  was  known  to  the  agent,  who 
gave  him  1000/.  in  gold  in  exchange  for  the  two  bills. 
Smallridge  immediately  afterwards  handed  over  the 
1000/.  in  gold  to  Norcliffe.    Smallridge  was  examined 
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18iS.  as  a  witness  for  the  plaintiffs  at  the  trial,  and  stated  that 
'  ,  be  save  no  value  for  the  bills,  and  had  no  interest  i» 
against  theoi,  btit  banded  the  whole  amount  of  the  proceeds 
EiravAim.  over  to  the  bankrupt  without  any  deduction,  and  that 
he  acted  merely  as  the  friend  and  agent  of  Nordiffe  in 
the  transaction*  The  two  bills  so  changed  at  Gloucester 
were  indorsed  in  blank  by  the  bankrupt  some  time  after 
the  I2di  of  March f  and  before  he  delivered  them  to  Mr. 
Smallridge^  but  at  what  precise  period  did  not  appear. 
On  applying  for  change,  Smallridge  was  required  by  the 
agent  of  the  branch  bank  to  indorse  the  bills,  and  he  did 
so  before  receiving  the  cash,  as  follows :-—"  Pay  the 
Governor  and  Company  of  the  Bank  of  England.  CL 
Smallridge/*  At  the  time  of  this  transaction,  Smallridge 
did  not  know  that  Nordiffe  had  absconded  from  his  cre- 
ditors or  committed  an  act  of  bankruptcy. 

The  said  two  bank  post  bills  were,  in  the  usual  course 
of  business,  remitted  by  the  said  agent  of  the  governor 
and  company  of  the  Bank  of  England  at  Gbmcesier,  to 
the  Bank  of  England,  on  the  16th  of  April  1833,  and 
the  governor  and  company  gave  notice  thereof  to  Messrs. 
J3.  and  B.  by  the  following  letter:  — 

"  Secretary's  office.  Bank  of  England. 
"  Gentlemen,  LJTth  April  1833. 

<*The  bank  post  bills  for  500/.  each"  (mentioning  the 
numbers  and  dates),  '*  stated  by  you  to  have  been  em- 
bezzled, were  this  day  presented  at  the  Bank  for  pay- 
ment; and,  upon  application  at  this  office,  you  will  be 
furnished  with  the  particulars  of  the  information  col- 
lected as  to  the  holder  of  the  bills.  The  governor  and 
directors  of  the  Bank  of  England  cannot  engage  to  with- 
hold payment  of  the  bills,  unless  they  are  furnished  by 

you 


IN  TAK  Sixth  Yekr  of  WILLIAM  IV. 


Hl 


you  (and  that  immediately)  with  evidence  to  impeach 
the  title  of  the  bolder.     I  am,"  &c. 

The  bills  when  remitted  to  London  were  not  cancdied. 
Bank  post  bills  changed  at  the  branches  are  required 
to  be  indorsed,  and  are  not  cancelled  at  the  branches. 
Such  bank  post  bills  frequently  circulate  about  the 
country  as  cash  for  a  very  considerable  period,  and  they 
have  a  great  circulation. 

On  the  11th  of  April  1838,  the  said  C.  Nord^ 
applied  to  Messrs.  Tttgwell  and  Co.,  bankers  at  Batkf 
to  whom  he  was  known,  having  some  time  before  had  an 
account  with  them  as  bankers,  to  change  the  third  bank 
post  bill  for  500/.  (Na  7041),  also  the  subject  of  the 
present  action.  DigweU  and  Co.  gave  him  cash  for  the 
same;  and  Norcliffe  thereupon  indorsed  the  said  bill 
in  the  banking-house  of  Tugwell  and  Co.  and  delivered 
it  to  them.  Tugwell  and  Co.  afterwards  paid  away 
the  bill  for  value  to  Messrs.  Smith  and  Moger  of 
Bathf  and  they  afterwards  paid  the  same  for  value  to 
one  Lathbury.  The  case  then  stated  various  transfers 
of  this  bill  for  value,  in  the  course  of  which  {April  22d) 
it  came  a  second  time  to  the  hands  of  Tugwell  and  Co. 
for  value;  was  again  paid  away  for  value  by  them;  and, 
ultimately,  was  paid  (May  29th),  by  one  W.  TentpleUm^ 
to  a  clerk  of  the  Bristol  Bank  of  England  branch,  as 
cash  te  be  remitted  to  His  Majesty's  Exchequer,  on 
account  of  the  collection  of  the  taxes ;  and  the  Bank  of 
England  gave  the  Exchequer  credit  for  the  amount. 
The  last-mentioned  bill  was  remitted  in  the  usual  course 
of  business,  on  the  31st  of  May  1883,  by  the  branch 
(rank  at  Bristol  to  the  said  governor  and  company,  who 

tliereupon 
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1835.        thereupon  gave  notice  thereof  to  Messrs.  Blacistock  nnd 
"^■""       Bunce  by  a  letter  to  the  same  effect  as  that  already  set 

agauui  forth. 

Tbe  Banksf 
Skaeaitd.  On  the  18th  oi  April  1833,  a  fiat  in  bankruptcy  wa» 

issued  against  Norcliffe^  under  which  he  was  duly  found 
and  declared  a  bankrupt,  and  the  plaintifis  were  duly 
appointed  his  assignees*  And  the  case  stated  a  demand 
and  refusal  of  the  three  bills  before  action  brought* 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  Plaintiffs  were  entitled  to  recover  the  three 
bank  post  bills  for  500/.  each,  or  any  of  them,  from  the 
defendants.  The  case  was  argued  in  last  Trinity 
term  (a). 


Wightman  for  the  plaintiffs.  First,  as  to  the  bills 
changed  at  Gloucester.  If  they  had  been  presented  and 
changed  at  the  Bank  in  London^  the  assignees  might 
have  recovered  them.  It  was  long  since  held,  that  in- 
dorsement by  or  on  behalf  of  a  bankrupt,  after  the 
act  of  bankruptcy,  passed  no  property,  Thomason  v. 
Frei^e  (i),  Pinkerton  v.  Adams  [c) ;  and  the  law,  since 
Stat.  6  G.  4.  c.  16.  5.  82.,  is  still  the  same,  as  against 
those  who  know,  or  have  reason  to  know,  that  an  act  of 
bankruptcy  has  been  committed.  Here  the  Bank  in 
London  had  such  notice  and  accepted  it,  as  appears  by 
the  transaction  with  Graves,  It  makes  no  difference 
that  the  bills  were  presented  to  the  branch  bank  at 
Gloucester.  Notice  to  the  Bank  in  London  was  notice 
with  relation  to  all  the  places  where  they  carry  on  their 
business.      Before   stat.  7  G.  4.  c.  46.,    it  was  doubted 

(a)  June  5tb.     Before  Lord  Denman  C.  J.|  LUtledale,  PattesoUf  and 
IfiUiamt  Js. 
(6)  10£oje,418.  (e)  Q£sp.6l\. 

whethef 
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whether  the  Bank  o(  England  could,  lawfully,  carry  on 
the  business  of  banking  otherwise  than  under  the  imme- 
diate c}irection  of  the  governor  and  company ;  and  there- 
fore by  that  act,  sect.  15,  the  governor  and  company 
were  empowered  to  authorise  agents  to  carry  on  snch 
business  for  them  at  any  place  in  England^  and  to  in- 
vest such  agents  with  the  requisite  powers  of  superin- 
tendence (a).  Then,  if  they  think  proper  to  establish 
branches  in  several  places,  notice  given  at  the  Bank,  the 
head  office,  is  notice  to  the  agents  of  the  Bank  at  the 
branches,  whether  notice  to  the  agents  would  be  notice 
to  the  Bank  or  not.     It  may  be  said  that  there  would 


1835. 
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(a)  Stat.  7  G.  4.  c.  46.  s,  15,  "  And  to  prevent  any  doubts  that  might 
arise  whether  the  said  Governor  and  Company,  under  and  by  virtue  of 
their  charter,  and  the  several  acts  of  parliament  which  have  been  made 
and  passed  in  relation  to  the  affairs  of  the  said  Governor  and  Company, 
can  lawfully  carry  on  the  trade  or  business  of  banking,  otherwise  than 
under  the  immediate  order,  management  and  direction  of  the  Court  of 
Directors  of  the  said  Governor  and  Company ;  be  it  therefore  enacted, 
that  it  shall  and  may  be  lawful  for  the  said  Governor  and  Company  to 
authorize  and  empower  any  committee  or  committees,  agent  or  agents,  to 
carry  on  the  trade  and  business  of  banking,  for  and  on  behalf  of  the  said 
Governor  and  Company,  at  any  place  or  places  in  that  part  of  the  United 
Kingdom  called  England,  and  for  that  purpose  to  invest  such  com- 
mittee,*' &c.  **  with  such  powers  of  management  and  superintendence, 
and  such  authotity  to  appoint  cashiers  and  other  officers  and  servants  as 
may  be  necessary  or  convenient  for  carrying  on  such  trade  and  business 
as  aforesaid  ;  and  for  the  same  purpose  to  issue  to  such  committee,'*  &c. 
**  cashier  or  cashiers,  or  other  officer  or  officers,  servant  or  servants,  cash, 
bills  of  exchange,  bank  post  bills,  bank  notes,  promissory  notes  and  other 
securities  for  payment  of  money :  provided  always,  that  all  such  actt  of 
the  said  Governor  and  Company  shall  be  done  and  exercised  in  such 
manner  as  may  be  appointed  by  any  bye-laws,'*  &c  to  be  made  by  tlie 
General  Court  of  the  Governor  and  Company,  or,  in  the  absence  of  such 
bye-laws,  by  direction  to  be  given  as  in  that  section  is  pointed  out. 
*<  Provided  always,  that  in  any  place  where  the  trade  and  business  of 
banking  shall  be  carried  on  for  and  on  behalf  of  the  said  Governor  and 
C«MDpany  of  the  Bank  of  England,  any  promissory  note  issued  on  their 
account  in  such  place  shall  be  made  payable  in  coin  in  such  place  as  well 
as  in  London.^ 

be 
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1 835.       be  an  inconvenience  to  the  Bank  in  obliging  them  to  send 
^  a  notice  to  all  their  branches,  corresponding  with  the 

TflLLXB 

agttuut       notice  received  at  the  establishment  in  London :  but,  if 
EvaLAHD.      they  have  the  benefit  of  carrying  on  business  at  several 
places,  they  must  take  it  subject  to  that  charge;  and,  on 
the  other  band,  it  would  impose  an  almost  insurmount- 
able difficulty  on  private  persons  to  require  that  they 
should  give  such  notice  to  the  branches.    They  may  not 
even  know  where  such  branches  exist.     In  the  case  of 
a  notice  by  carriers,  notice  to  the  principal  has  been 
held  notice  to  the  agent  immediately  employing  the  car- 
rier ;  Mayhem  v.  Eames  (a).    In  Porthouse  v.  Parker  (6), 
where  a  bill  was  drawn   upon  Mm  Parker  by  JVood^ 
as  agent  of  the  defendants  George^  Jamesy   and  John 
Parker^  and  there  was  no  proof  of  fVood's  authority 
to  draw,  but  the   bill  was  accepted   by  an   agent  of 
John^  on  his  account,  Lord  Ellenborough  held  that  no 
proof  of  express   notice   of  dishonour   was   necessary, 
as  one  of  the  defendants   was  an   acceptor,  and  his 
knowledge  was   the  knowledge  of  all.     So    here,   in 
law,   knowledge  at  the   Bank  was  knowledge  at  the 
branches ;  if,  in  fact,  notice  was  not  sent  to  them  from 
the  Bank,  it  was  negligence  in  the  governor  and  com- 
pany ;  and,  if  a  loss  is  to  be  sustained  by  one  of  two 
innocent  parties,  he  who  has  been  negligent  must  suffer. 
The  practice  of  the  Bank,  as  stated  in  the  case,  cannot 
assist  the  defence,  as  the  plaintiffs  were  not  cognizant 
of  it. 

As  to  the  third  bill,  it  would  be  difficult  to  support 
the  plaintiffs'  claim,  the  bill  having  been  presented  by  a 
person  who  had  no  notice  of  the  act  of  bankruptcy,  and 
who,  therefore,  would  have  been  protected  by  sect.  82. 

(a)  3  B,  i  C.  601.  (ft)  1  Camp.  82. 

of 


IN  THE  Sixth  Yeab  of  WILLIAM  IV.  99 

of  the   bankrupt  act,  and  might  have  maintained  an        I8SO0 
action  against  the  Bank  if  payment  had  been  refused.        ^~ 
As  to  that  bill,  therefore,  the  case  is  not  pressed.  against 

^  The  Bank  «f 

EVGLA-NA. 

MauUf  contra.  Unless  the  communications  of  Messrs. 
Blacisiock  and  Bunce  to  the  Bank  can  be  considered 
a  notice  to  the  branch  bank  at  Gloucesler,  the  payment 
of  the  1000/.  to  SmaUridge  on  Norcliffifs  account,  by 
that  branch,  was  protected  by  stat.  6  G.4.  c.  16.  5. 83., 
as  a  payment  bon£  fide  made  to  the  bankrupt,  before  tlie 
commission,  by  persons  who  had  not,  at  the  time  of 
such  payment,  notice  of  the  act  of  bankruptcy.  The 
eighty-second  section  was  introduced  to  mitigate  the 
hardship  of  the  former  bankrupt  law  on  the  subject  of 
payments  to  the  bankrupt,  and  was  an  extension  of 
former  enactments  for  the  same  purpose.  One  of  these 
was  Stat  Ij.  1.  C.15.  s.  14.,  upon  which  it  was  held, 
in  IVilkins  v.  Casey^  (a),  that  a  liberal  construction 
ought  to  be  put.  Lord  Kenyon  observing,  that  ^<  the 
object  of  it  was  to  protect  certain  payments  made  to  a 
bankrupt,  that  common  sense  and  justice  required  should 
be  deemed  valid  payments,  and  in  this  instance  to  cor- 
rect the  rigour  of  the  bankrupt  laws."  The  giving  of 
an  acceptance,  afterwards  paid,  was  there  held  to  be 
protected  by  the  word  <^  payment''  in  the  statute.  In 
HiU  V.  Famell  {b\  where  a  party  had  bought  books  of 
the  bankrupt,  a  hop  merchant,  and  paid  for  them 
after  acts  of  bankruptcy,  which,  however,  were  un- 
known to  the  buyer,  it  was  held  that  such  payment 
was  protected  by  sect.  82.  of  6  G.  4.  c.  1 6.,  although 


(•)  7  r.  J?.  711. 

(b)  9B.  j-  C.  45.     See  BcaUr  t.  PrUckard,  \  A,  ^  E,  456. 
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the  circumstances  in  that  case  were  stronger  in  favour 
of  the  assignees,  than  in  Cash  v.  Young  (a),  which  was 
relied  upon  for  the  defendant  Suppose,  in  the  present 
case,  the  bankrupt  himself  had  been  known  to  the  agent 
at  the  branch  bank,  and  had  got  the  bills  exchanged  by 
him.  Hill  y.  Famell{b)  would  have  been  applicable. 
Whether  the  bankrupt  had  title  to  the  notes  or  not,  the 
payment  of  1000/.  for  them  by  the  agent  was  made 
bon&  fide,  and  in  ignorance  of  the  act  of  bankruptcy, 
and  was  therefore  within  sect.  82.  The  Bank,  then,  is 
not  affected  by  the  bankrupt's  want  of  title  to  transfer 
the  bills,  but  has  a  right  to  hold  them,  at  least  till  the 
money  given  for  them  be  repaid. 

But  further,  this  was  not  a  transaction  immediately 
between  Norcliffe  and  the  branch  bank  agent.  Small- 
ridge  had  no  notice  of  the  act  of  bankruptcy ;  he  took 
upon  himself  to  pay  Norcliffe  for  the  bills ;  that  pay- 
ment, when  made,  would  be  protected  by  sect.  82.  of 
the  Bankrupt  Act ;  and  if  Smallridge,  in  consequence, 
had  a  good  title  to  the  bills,  so  had  the  branch  bank, 
to  which  he  transferred  his  right.  IPatteson  J.  Small- 
ridge  did  not  give  a  farthing  for  the  bills.  You  as- 
sume that  the  plaintiffs  could  not  have  recovered  them 
back  if  they  had  continued  in  his  hands ;  but  it  is 
clear  they  could.]  If  he  paid  for  the  bills  it  is  imma- 
terial, as  to  the  operation  of  the  statute,  how  he' was  en- 
abled to  do  so,  or  whether  he  handed  them  over  or  kept 
them.  The  agent  at  the  branch  bank  gave  the  1 000/. 
as  a  payment  to  him,  he  professing  to  give  title  to  tbe 
bills ;  and  if  he  could  not  give  title,  he  is  liable  to  the 
Bank  of  England,  The  delivery  of  the  bills  by  Small- 
ridge  was  not  a  presenting  for  payment :  the  transaction 


(a)  2B,  {•C.413. 


(6)  9B.i  C.45. 
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waS|  that  a  party,  liappening  to  be  known  at  the  branch 
bank,  obtained  the  accommodation  of  sovereigns  for 
paper.  Bank  post  bills,  drawn  in  London^  it  is  well 
known,  are  payable  there  only.  In  general,  bills  or 
notes,  made  payable  by  a  corporation  simply,  are  not 
payable  wherever  that  corporation  has  an  agent:  the 
bill,  even  of  an  individual,  is  not  payable  in  any  place 
where  bis  agent  happens  to  be,  unless  the  agent  be 
there  for  the  purpose  of  making  payments.  And,  as 
to  the  Bank,  the  act  7  G.  4.  c.  46.  s,  15.  directs  that 
promissory  notes  issued  at  any  branch  shall  be  made 
payable  in  coin  there,  but  makes  no  provision  for  the 
payment  in  coin  of  London  bank  post  bills  at  the 
branches:  it  may,  therefore,  be  concluded  that  the 
bank  need  not  pay  gold  at  the  branches  for  such 
bills.  If  payment  could  have  been  demanded  at  Glou- 
ceUer^  Norcliffe^  though  unknown,  might  have  applied 
ibr  it  himself.  The  bills  were  not  cancelled  as  paid 
bills.  There  is  nothing  in  the  case  to  shew  that  this 
branch  had  authority  to  pay  them.  [Patteson  J.  Small" 
ridgCy  in  his  evidence,  declared  that  he  had  no  interest 
in  the  bills,  but  acted  merely  as  the  friend  and  agent  of 
Nardjffes']  That  was  but  his  own  opinion  as  to  the 
legal  effect  of  the  situation  in  which  he  was  placed.  In 
one  sense  he  had  no  interest;  but  he  had  an  interest  at 
least  as  the  holder  of  a  negotiable  security. 

The  case  may  also  be  put  on  a  ground  independent 
of  Stat.  6  G.  4.  c.  16.  s.  82.  These  bills  have  been  con- 
sidered, on  the  part  of  the  plaintiffs,  as  if  they  were  an 
ordinary  chattel,  over  which  the  holder  can  only  give 
such  right  as  he  himself  has,  unless  there  has  been  a 
sale  in  market  overt  But  in  the  case  of  negotiable 
instruments,  especially  these,  which  pass  like  the  cur- 
rency 
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]aS5.  rency  of  the  country,  the  party  taking  has  a  good  tide, 
independent  of  the  right  of  the  party  transferring.  A 
doctrine  has  indeed  preyailed,  that  the  person  taking  a 
nq^otiable  instrument  must  shew  that  he  used  such 
caution  as  a  prudent  man  acquainted  with  business 
would  exert;  but  this  gave  rise  to  many  complicated 
questions,  and  the  law  has  now  nearly  reverted  to  the 
old  rule,  which  was  that  of  certainty  and  convenience, 
that  the  bond  fide  holder  of  a  negotiable  instrument  for 
value  is  entitled  as  against  every  one.  It  would  probably 
be  considered  now,  if  the  precise  point  arose,  that  the 
real  question  was  bona  fides :  this  may  be  inferred  from 
the  language  of  the  Court  of  Exchequer  in  Foster  v. 
Pearson{a\  and  from  late  dicta  of  learned  Judges  at  Nisi 
Prius.  It  was  held,  in  Crook  v.  Jadis{b\  that,  to  im- 
peach the  holder's  tide,  gross  negligence  must  be  shewn ; 
but  the  question  of  gross  negligence  would  probably  be 
considered  as  part  of  the  question  of  bona  fides.  [Lord 
Denman  C.  J.  It  would,  perhaps,  be  more  correct  to 
say  that  the  same  facts  might  raise  the  presumption  of 
gross  negligence  or  that  of  fraud.  The  facts  might 
shew  a  determination  to  wink  at  any  thing.]  In  the 
present  case,  the  instruments  being  negotiable,  a  good 
title  might  be  taken,  though  from  a  party  having  a 
bad  one. 

Then  as  to  the  notice.  The  stopping  of  payment 
at  the  bank  is  not  a  duty,  but  an  accommodation  ren« 
dered  to  the  public.  Here  the  first  transaction  relied 
upon  as  a  notice  {March  16tb)  had  reference  merely  to 
the  stopping  of  payment.    It  was,  at  all  events,  not  a 

(a)  1  Cro,  M,  ^  R.  855.     8.  C  5  Tyr.  262. 

(6)  SB.^Ad,  909.  And  see  Backhouae  t.  Hainitonf  S  B,  i  Ad. 
109S. 

notice 


m  m  Sixth  Year  or  WILLIABl  IV.  ts 

notice  or  an  act  of  bankruptcy.  [LMedale  J.  The  Itf 5. 
notice  stated  that  Norcliffe  had  absconded  ftom  his 
creditors,  and  with  bills  payable  to  himself.]  The 
application  was  made  by  Blackstock  and  Bwwe  on  bdialf 
of  Graee^  but  without  shewing  who  were  the  parties 
claiminj^  or  by  what  title.  Neither  was  the  commoai- 
cation  of  Jpril  8th  a  notice,  specifically,  of  an  act  of 
bankruptcy.  To  bind  the  rights  of  parties  who  might 
be  interested,  it  should  have  been  precise,  and  have 
pointed  to  some  act  of  bankruptcy  committed  at  some  par* 
ticular  time.  But,  supposing  that  this  was  a  good  notice^ 
it  was  not  a  notice  throughout  Efigland.  **  Notice  "  in 
sect  82.  of  the  bankrupt  act  means  knowledge..  A  party 
is  not  bound  to  use  diligence  to  obtain  it ;  nor  is  the  Bank 
obliged  to  give  it  at  all  the  branches.  If  notice  is  given 
to  a  wholesale  house  by  assignees,  or  a  party  robbed, 
not  to  take  particular  bills,  the  house  will  take  such  bills 
at  their  peril :  but  are  they  bound  to  write  by  the  next, 
or  by  what  post,  to  all  their  agents  ?  The  party  robbed, 
or  the  assignee,  must  look  after  his  own  interests,  and 
give  the  proper  notices  himself.  IPatteson  J.  The 
case  here  is  rather  more  favourable  to  you  than  that  of 
a  private  house  or  an  individual,  because  there  the  party 
wishing  to  stop  the  bill  could  not  so  well  be  expected  to 
know  who  were  the  agents.]  Here  it  is  true  that  the 
Bank  is  the  party  liable  to  pay,  but  the  agents  are  not 
agents  ad  hoc ;  and  an  individual,  in  such  a  case  as  this, 
would  not  be  bound  to  give  notice  to  an  agent  who  was 
not  employed  as  such  for  the  purpose  of  making  pay* 
nents.  {Paiteson  J.  The  agent  at  Gtaucester  paid  the 
amount  of  the  bills  and  took  a  special  indorsement  He 
might  not  be  bound  to  do  this,  but  the  case  does  not 
state  that  he  exceeded  his  authority.]  The  whole  trans- 
Vol.  IV.  D  action 
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1835.       action  shows  that  this  was  not  a  payment  of  the  bills  by 
•""■""^       the  Bank.     They  took  them  as  part  of  the  ordinary 
against       Currency  of  the  country.    The  bills  were  handed  over 
EmquTmo.      to  the  branch  bank,  and  money  given  in  exchange,  on 
the  credit  of  Smallridge  who  indorsed  them.    IPatteson  J. 
Did  you  ever  hear  of  the  acceptor  of  a  bill  taking  it 
from  the  holder,  otherwise  than  as  paying  it?]     This 
was  as  if  the  agent  of  a  banker,  in  collecting  debts,  took 
one  of  his  employer's  notes  among  other  money.     The 
cases  of  notice  to  one  of  several  partners  do  not  apply, 
,  because  each  partner  authorizes    every  other  to  act 

for  him  in  the  business  to  which  the  notice  relates.  The 
practice  of  giving  such  notices  to  the  branch  banks  as 
are  here  insisted  upon  would  be  of  litde  use,  because 
the  bills  isirculate  as  currency  without  being  carried  to 
the  banks;  and  it  would  be  very  inconvenient  if  the 
branch  banks  had  to  run  the  risk  of  stopping  every  bill 
of  which  notice  had  been  given  at  the  Bank  in  London^ 
till  a  letter  could  be  written  to  London  and  the  answer 
received.  The  desire  of  a  party,  that  payment  should  be 
stopped,  does  not  give  an  authority  to  stop,  as  against  a 
bon&Jide  holder. 

Wightman  in  reply.  Stat.  6  G.  4.  c.  16.  s.  82.,  and  the 
case  of  Hill  v.  FameU{a)^  may  apply  to  the  third  bill; 
though  before  the  last  bankrupt  act  it  might  have  been 
contended,  on  the  authority  of  Bishop  v.  Cranoshay  {b\ 
that  the  assignees  were  entitled  to  recover,  even  for  this. 
As  to  the  other  two.  It  is  said  that  the  transaction  at 
Gloucester  was  merely  a  giving  of  money  in  exchange 
for  bills,  on  SmaUridg^s  credit.    But  the  bills  were  pre- 

(a)  9B.il  a  45.  (*)  3  A  4-  C,  415. 

sented 
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sented  to  and  paid  by  an  agent  of  the  Bank.  He  claimed  1 8S5. 
nothing  for  commission.  If  it  had  been  a  purchase^  h^  — 
would  not  have  given  the  full  value  in  gold.     The  in-        agmnsi 

The  Bank  of 

dorsement  was  as  a  receipt;  and  it  was  made  to  the  EnoLAini. 
Governor  and  Company  of  the  Bank  ofEnglandf  not  to 
any  intermediate  party.  IPatieson  J.  If  the  agent  had 
wished  to  circulate  it  again,  he  must  have  indorsed  in 
the  name  of  the  Bank,  which  was  the  acceptor.]  SmaO- 
ridge  here  was  a  mere  messenger,  like  the  defendant  in 
Coles  V.  Wright  (a).  It  is  said  that  the  Bank  was  not 
liable  to  pay  these  bills  at  the  branches;  but  these  are 
instruments  which  may  be  presented  for  payment  any* 
where ;  and,  if  payment  is  in  fact  made  at  one  of  the 
branches,  though  unnecessarily,  it  makes  no  diflPerence 
where  the  bill  is  cancelled.  Supposing  the  case  to  be 
within  sect.  82  of  the  bankrupt  act,  there  was  here 
sufficient  notice  of  an  act  of  bankruptcy.  No  formal 
notice  is  necessary:  it  is  sufficient  if  the  facts  are  made 
known ;  and  they  were  so  here  by  the  two  communi- 
cations of  Messrs.  Blackstoci  and  Bunce^  the  last  refers 
ring  to  the  first.  The  trouble  which  the  defendants 
would  have  in  giving  notice  to  the  branches  cannot  alter 
the  legal  duty.  If  they  are  not  bound  to  do  so,  they 
need  not,  if  they  had  only  one  branch  establishment 
{Litiledale  J.  If  it  would  be  inconvenient  to  an  in- 
dividual to  send  notices  to  the  branch  banks,  it  would 
also  be  a  great  inconvenience  to  the  Bank  to  send  such 
notices  with  all  the  requisite  particulars.]  The  bank 
post  bills  drawn  in  London  need  not  be  paid  at  the 
branches  at  alL  But  the  Bank  in  this  case  might  easily 
have  sent  word  to  the  branches,  if  any  bills  came  in- 
dorsed by  Nordiffe^  not  to  pay  them ;  or  at  least  not  to 

(«)  4  TavnU  198.     See  Show  t.  Batley,  4  A  jj*  ^d  801. 

D  2  go 
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1995*       go  oat  of  the  ordinary  course  in  paying  them.     [Lord 
jyenman  C.  J.     The  Bank  are  strangers  to  the  party 

i^otfuf  giving  the  notice  to  stop.  What  duty  do  you  say  that 
f;ifOLAMB.  notice  imposes  on  them  ?]  It  is  a  warning  both  to  them, 
and  to  tlieir  branches,  that  if  they  pay  such  a  bill  they 
do  so  at  their  peril.  It  is  asked  by  what  post  the  notice 
ought  to  be  forwarded  to  the  branch  banks  ?  In  this 
case,  it  is  sufficient  to  say  that  at  any  rate  a  reasonable 
time  for  sending  the  notices  had  elapsed. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.  in  this  term  {Ncfo.  2dd.)  de- 
livered the  judgment  of  the  Court. 

This  was  an  action  of  trover  to  recover  three  bank 
post  bills  for  500/.  each,  all  of  which  were  in  the  pos« 
session  of  'Nordiffe^  the  bankrupt,  at  the  time  when  he 
committed  an  act  of  bankruptcy  by  absconding  on  the 
12tb  oi  March  1833,  and  all  of  which  be  disposed  of 
after  the  act  of  bankruptcy,  and  before  the  issuing  of 
the  fiat  for  tlie  commission,  which  took  place  within  two 
{nonths  from  the  act  of  bankruptcy,  viz.  on  the  18th  of 
April, 

On  the  16th  oi  March  notice  was  given  to  the  Bank 
cfEnglandy  in  London^  that  the  bankrupt  had  absconded 
from  his  creditors  with  the  bills.  And  on  the  8th  of 
April  further  notice  was  given  to  tlie  Bank  of  England^ 
in  London^  that  the  necessary  documents  for  a  fiat  in 
bankruptcy  against  Norcliffe  were  expected  by  evtrj 
X>ost 

One  bill  was  passed  by  the  bankrupt  on  the  1 1th  of 
■April  to  Messrs.  Tttgaoell  and  Co.,  bankers  at  Bath^  who 
gave  cash  for  it,  and  from  them  it  passed  through  seve* 
ral  other  bands,  and,  ultimately,  came  to  the  Bank  of 

England 
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England  branch  bank  at  Bristol^  on  the  29th  otMcof       1895. 
1853.  

Wiitts 

Messrs.  TugweU  and  Co.  had  no  notice  of  any  act  of  i^amtt 
bankruptcy  committed  by  Norcliffe^  and,  with  respect  to  Eholahv. 
the  bill  passed  to  them,  the  only  question  is,  whether 
the  case  comes  within  the  82d  section  of  6  Geo.  4.  c.  16.^ 
as  a  payment  bonft  fide  made  to  the  bankrupt,  and, 
therefore,  valid.  Now,  the  cases  of  Cask  y.  Young  (a)  and 
Hill  T.  FameU  (ft)  have  established  the  position,  that  a 
purchase  of  goods  for  ready  money  paid  at  the  time 
comes  within  that  section ;  and  we  see  no  reason  why  the 
taking  a  bank  post  bill  for  which  cash  is  given  at  the 
time  should  not  be  equally  within  the  same  section. 
Messrs.  TugweU  and  Ca,  therefore,  acquired  a  property 
in  the  bill,  and  could  pass  the  same  to  others :  it  follows^ 
that  the  plaintiffs  cannot  maintain  this  action  as  to  that 
bill :  and,  indeed,  that  point  seems  to  have  been  con- 
ceded in  the  course  of  the  argument. 

The  other  two  bills  were  delivered  by  Nordiffe  in- 
dorsed in  blank  to  Mr.  Smallridge  at  Gloucester^  on  the 
12th  of  April f  in  order  that  he  might  obtain  cash  for 
them  from  the  Bank  of  England  branch  bank  at  Glou^ 
cesleTj  Mr.  Smallridge  being  acquainted  with  the  agent 
of  the  Bank  of  England  there.  Smallridge  obtained  cash 
for  the  bills  from  the  branch  bank,  and,  by  direction  of 
the  agent  there,  indorsed  the  bills,  "  Pay  the  Governor 
and  Company  of  the  Bank  of  England.  J.  Smallridge.'* 
Smallridge,  however,  was  merely  agent  for  Nordiffe,  to 
whom  he  immediately  handed  over  the  cash,  and  had 
no  interest  of  any  kind  in  the  bills :  he  had  no  notice 
of  any  act  of  bankruptcy  committed  by  Nbrdijffif  nor 
had  the  agent  at  Gloucester. 

(a)  2B.iC.  413.  (6)  9  2?.  4-  C.  45. 

D  3  It 
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18S5*  It  is  contended,  and  we  think  rightly,  that  these  hills 

""~"        were  not  presented  for  payment  to  the  branch  bank;  for, 
though  the  7  G.  4.  c.  46.  s.  15.  requires  that  bank  post 


The  Bank  of       ,       . 

EyoLAim*  bills  issued  by  the  branch  banks  shall  be  payable  there, 
as  well  as  in  London,  yet  the  converse  is  not  enacted, 
and  bank  post  bills  issued  in  London  are  not  payable  at 
the  branch  banks.  They  were  presented,  as  they  might 
have  been  to  any  other  bankers,  asking  for  change. 
Still  the  question  is,  to  whom  were  they  presented  and 
delivered  at  Gloucester  ?  and  the  answer  is  undeniable, 
that  they  were  presented  and  delivered  to  the  Bank  of 
England  (the  defendants)  at  Gloucester,  not  to  the  indi- 
vidual who  was  their  agent  there,  as  an  individual. 
The  Bank  of  England  carry  on  the  business  at  GUmces^' 
ter  by  the  agent,  who,  in  the  terms  of  7  G.  4.  c.  46. 5. 15., 
was  carr3dng  on  the  banking  business  there  '^  for  and  on 
behalf  of  the  said  governor  and  company:"  the  money 
paid  for  the  bills  was  the  money  of  the  Bank  of  Eng" 
land,  and  the  bills  were  indorsed  to  the  Bank  of  JBng^- 
land.  The  transaction  at  Gloucester  took  place  therefore 
between  the  defendants  by  their  agent  on  the  one  hand, 
and  Norcliffe  by  his  agent  (Smallridge)  on  the  other.  In- 
dependently of  the  eighty-second  section  of  6  G.  4.  c.  16., 
no  property  in  the  bills  would  pass  to  the  defendants 
from  Norcliffe,  on  account  of  the  previous  act  of  bank- 
ruptcy. And  the  payment  by  the  defendants  to  him, 
whether  made  by  way  of  purchase  of  the  bills,  or  by 
way  of  discharging  their  liability  as  acceptors,  can  only 
be  protected  under  the  eighty^second  section,  pro- 
vided they  had  no  notice  of  any  act  of  bankruptcy  com- 
mitted by  him. 

This  reduces  the  case  to  the  question,  what  was  the 
effect  of  the  notices  given  to  the   Bank  of  England 

in 


IN  TH£  Sixth  Year  of  WILLIAM  IV.  39 

in  London?     We  are  clearly  of  opinion  that  those        1835. 
notices*  taken  together,  even   if  any  doubt  could  be  ' 

ITlLLIt 

raised  as  to  the  first,  amount  to  notice  of  an  act  of  bank-       againat 

The  Btnk  of 

ruptcy  committed  by  Nordiffi.  The  general  rule  of  Eitolaxd. 
law  is,  that  notice  to  the  principal  is  notice  to  all  his 
agents,  Mayhem  v.  Eames{a)i  at  any  rate,  if  there  be 
reasonable  time,  as  there  was  here,  for  the  principal  to 
commonicate  that  notice  to  his  agents,  before  the  event 
which  taises  the  question  happens. 

Considering  that  direct  notice  was  in  this  case  given 
to  the  defendants  themselves  of  the  bankruptcy  of  the 
holder  of  the  bills,  we  steer  clear  of  the  doctrine  (lately 
much  disputed)  of  negligence  or  imprudence  in  the 
party  receiving  negotiable  instruments  for  consideration, 
and  without  fraud. 

We  have  been  pressed  with  the  inconvenience  of 
requiring  every  trading  company  to  communicate  to  their 
agents  every  where  whatever  notices  they  may  receive ; 
but  the  argument  ab  inconvenienti  is  seldom  entitled 
to  much  weight  in  deciding  legal  questions ;  and,  if  it 
were,  other  inconveniences  of  a  more  serious  nature 
would  obviously  grow  out  of  a  different  decision. 

For  these  reasons  we  are  of  opinion  that  the  plaintiffs 
are  entitled  to  recover  the  value  of  two  of  the  bills  in 
question,  but  not  of  the  third ;  and  the  verdict  must  be 
reduced  to  1000/. 

Verdict  to  stand  for  lOOO/L 

(a)  s^.  i  ceou 
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The  Kino  against  The  Inhabitants  of 
WoKiNo(a), 

Bj  a  local  act,  "D  Y  a  rate  for  the  relief  of  the  poor  of  the  parish  of 
a  river  was  Wokifig  in  Surrey,  the  Earl  of  Portmore  and  John 

▼ested  in  traa* 

tees  of  ana-  Stephen  Langton  Esquire  were    rated,  as  proprietors 

wmto'recetTe  ^^  ^^  ^^'^^^  ^y  navigation,  on  325/.,  at  the  sum  of 

roch  MT^  16/.  5s,     They  appealed  to  the  sessions  on  the  grounds, 

tion,  and  apply  ^j^^j  ^jj^y  ^g^.^  ^^^  liable  to  be  rated,  and  that  they  were 

them  u  the  "^  '  ' 

first  instance  in  over-rated,  and  the  sessions  allowed  the  appeal,  subject 

repairs  and 

amendments,       tO  the  following  Case. 

and  in  keeping  .  /. 

the  river  na-  By  Stat.  22  &  23  Car.  2.  c.  26.,   private,  <<  for  set- 

By^tbe'same  ^ling  and  preserving  the  navigation  of  the  river  Wey,** 
ceftdn°wrticlef  ^^  ^^^^^  ^^®'  declared  navigable,  and  the  soil  of  the 

of  agreement, 

it  was  provided  that  M,  should  receive,  out  of  the  profits  of  the  said  navigation,  so  much 
for  every  ton,  Arc.  navigated  on  the  river,  and  that  D,  should  receive  so  much  for  every 
ton  navigated  on  the  said  river  within  his  own  land  situate  in  the  parish  of  S.  And 
that  tlie  trustees  should  pay  to  the  persons  to  whom  any  shares  of  the  profits  should 
be  allotted,  in  the  manner  prorided  by  the  act,  such  respective  shares  yearly,  afler  deducting 
the  costs  of  repairing  and  amending  the  premises,  and  executing  the  trusta.  Satisfaction 
for  damage  to  lands,  &c.  by  cutting  passages  or  heightening  the  waters,  was  to  be  paid 
by  the  trustees  out  of  tlie  profiu  of  the  narigation,  before  the  persons  entitled  to  shares 
of  the  profits  should  receive  such  shares. 

Tolls  were  taken  as  follows :  ~  On  vessels  using  the  whole  line  of  the  navigation,  4s. 
Between  a  certain  point  above  the  parish  of  fT.,  and  the  beginning  of  fT.,  3«.  From  the 
beginning  to  the  end  of  W.  (and  to  a  point  below),  2j.  6d,  From  thence  to  the  lower 
end  of  tlie  navigation,  8s. :  Held, 

1.  That  the  poor-rate  payable  by  the  trustees  for  the  part  of  the  navigation  in  W.  was 
to  be  estimated,  not  by  the  increase  uf  toll  taken  within  fT.,  but  by  a  mileage  calculation, 
the  gross  amount  of  toll  upon  any  voyage  including  W,  being  distributed  evenly  over  the 
line  travelled,  and  the  amount  payable  by  W,  being  calculated  by  the  proportion  which  the 
length  of  navigation  in  W,  bore  tu  the  whole  of  the  line  travelled,  whether  the  voyage 
extended  over  the  whole  length  of  navigation,  or  a  part  of  it,  including  W, 

2.  The  expense  of  repairs  being  equal  through  the  whole  line,  that  the  amount  of  such 
repairs  was  to  be  deducted  on  a  like  mileage  calculation. 

3.  That,  in  estimating  the  rateable  profits,  the  compensations  to  M,  and  others  were 
not  to  be  deducted.  And  this,  even  in  the  instance  of  compensation  for  injury  to  a  mill 
situate  within  the  parish  of  W, 

A  Also  (on  the  assumption  that  lands  in  W»  were  rated  at  rack-rent  and  no  more), 
th^t  ten  per  cent,  was  to  be  deducted  from  the  rateable  amount,  for  the  tenant's  profit. 

(•)  See  IZdiv  ▼.  The  Earl  of  Portmore,  1  27.  j-  (7.  6SU 

river, 
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river,  and  so  much  of  the  banks  as  extended  on  any        IS^i!?. 
side  of  any  cut  made   since   1650,   and    the    locks, 
sluices,  towing-paths,  wharfs,  &c.,  were  vested  in  trus- 


Tbe  Kivo 


TTie  Inbabk- 

tees,   who  were  *^  to  receive  the  profits  of  the  said        xau  of 


navigation,  and  apply  them  in  the  first  place  in  and 
towards  the  reparation  and  amendments  of  the  said 
river,  banks,  sluices,  dams,  tumbling  bays,  and  pre- 
mises, used  for  and  in  order  to  the  navigation  of  the  said 
river,  and  for  making  and  continuing  the  same  navigable, 
and  for  servants'  wages  to  be  by  them  employed  in  and 
about  the  premises,  and  for  the  management  thereof,'^ 
and  to  dispose  of  the  residue  as  was  after  directed ;  and 
they  were  authorised  (under  certain  restrictions)  to  re- 
move, alter,  and  amend  all  impediments,  &c.  to  the 
navigation. 

By  the  same  act,  confirming  certain  articles  of  agree- 
ment, it  was  provided  that  Lord  Montagu^  his  heirs, 
executors,  &c.  ^*  should  receive  out  of  the  profits  of  the 
said  navigation  2Jdf.  for  every  ton,  chaldron,  or  load 
navigated  on  the  said  river;''  that  Thomas  Dalmahofff 
his  heirs,  executors,  &c.  should  receive  W.  for  every 
ton,  chaldron,  or  load  navigated  on  the  said  river  within 
his  own  land,  situate  at  Depdeene^  in  the  parish  otStoke^ 
next  Guildford^  besides  20/.  per  annum  for  a  wharf,  situ- 
ate in  the  same  parish;  and  that  the  corporation  of 
Guildford  should  receive  \d.  for  every  ion,  &c.,  navi- 
gated on  the  said  river  or  any  part  thereof.  And  that 
the  trustees  ^^  should  pay  to  the  person  or  persons  to 
whom  any  share  or  shares  of  the  profits  of  the  said 
navigation  should  be  allotted  respectively,  in  the  manner 
provided  by  the  said  act,  and  his  or  their  heirs  and  as- 
signs, such  respective  parts  and  shares  of  the  clear  and 
neat  profits  of  the  said  navigation  yearly  and  every  year 

for 
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1885.  for  ever,  after  deducting  of  tbe  costs,  cfailrges,  and 
expenses  of  the  repairing  and  amending  of  tbe  said 
premises,  and  executing  the  trusts  in  the  said  trustees 
reposed."  And  further  that  certain  recompense  and 
satisfaction  should  be  appointed,  to  be  paid  out  of  the 
profits  of  the  navigation  to  any  person  who  had  received 
dami^  in  his  lands  or  tenements  by  the  cutting  of 
passages  or  heightening  of  waters  in  order  to  the  navi- 
gation of  the  river;  and  that  the  satisfaction  so  allotted 
should  be  paid  out  of  the  profits  of  the  navigation, 
before  the  respective  persons  to  whom  such  shares  of 
the  profits  of  the  said  navigation  should  be  allotted 
should  be  admitted  to  receive  their  respective  shares 
of  the  said  profits. 

The  act  provided  that  the  river  should  not  be  navi- 
gated without  the  leave  of  the  trustees,  and  empowered 
them  to  take  from  the  owners  of  vessels  **  passing  upon 
the  river  or  any  part  thereof,  the  sum  of  45.  for  every 
chaldron  of  coals,  and  45.  for  every  load  or  ton  of  corn,'' 
&C.,  and  so  after  that  rate  for  a  greater  or  less  quantity. 
The  following  tolls  have  been  fixed  by  the  present  trus- 
tees:— 

s.  d, 
"  Between  Guildford  Wharf  and  the  river  Thames  4  0 
Between  Depdeene  Wharf  and  the  river  Thames  4  0 
Between  Stoke  and  the  river  Tliames  -  ^  S  ^ 
Between  Bowers  and  the  river  Thames  -  -  8  0 
Between  Triggs^  or  Send  Heathy  and  tlie  river 

Thames  -  -  -  -    2  6 

Between  Newark  and  the  river  Thames  -    2  0 

And  so  on  according  to  the  distances,  with  similar  rates, 

decreasing  in  the  same  proportion,  from  the  Thames  to 

Guildford. 

Triggs 
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Tri^s  is  in  the  parish  of  Wokit^^  and  Send  Heath        IMS. 
is  in  the  parish  of  Ripley  {a) ;   and  that  part  of  the 
navigation  which  is  in  the  parish  of  Woking  extends 
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Jbalnhabi^ 

from  a  spot  between  Betmers  and  Tri^s  to  a  spot  be-  jnu  of 
tween  TViggs  and  Newark.  If  the^  increased  toll  is  con- 
sidered to  be  earned  for  the  use  of  the  navigation 
between  the  points  above  named,  then  the  sum  of  Sd. 
per  ton  is  payaUe  in  respect  of  that  part  of  the  naviga- 
tion situate  in  the  parish  of  Woking^ 

There  are  no  toll-houses  or  paying-places  on  the 
river,  but  the'  entire  tolls  for  the  whole  navigation  per- 
formed are  paid  at  once. 

The  whole  lei^th  of  the  navigation  is  27,060  yards: 
the  length  in  Woking  parish  4049  yards. 

Upon  an  average  of  the  last  three  years. 

The  gross  receipts  for  the  tonnage 

upon  the  navigation  are  -  «i^592d  16  10 

Gross  receipts,  deducting  for  ton- 
nage not  passing  through  Wok- 
ing -  -  -      4705  12     6 
The  latter  sum  is  made  up  of 

Receipts  of  the  thorough  trade 
(going  the  whole  line  of  the  na- 
vigation) -  -  -      4311   13     1 

The  short  trade  passing   through 

Woking  -  -  -        393  19     5 

£^10S  12     6 

The  share  of  Woking  in  the  gross  re- 
ceipts for  the  whole  tonnage  of  the 

(«)  On  the  lide  of  the  titer  Wigy  oppoeite  to  fFoking* 

navigation. 


WOMMC. 
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iM5l  navigation,  upon  a  mileage  calcu- 

-— r;  lation,  is  -  -  -  if  886    9  11 

ttgainti  Share  in  such  gross  receipts,  deduct- 

teatM  tff  ing  for  tonnage  not  passing  through 

Wokingj  upon  a  mileage  calculation      688   14     2^ 
That  is, 
Wokings  share  of  the  thorough  trade  if  680     5     4^ 
of  the  short  trade        -        -        58     8     Qj 

The  share  of  Woking  in  the  tolls  upon 
a  calculation  of  Sd.  per  ton,  being 
half  the  6d.  rise  for  Triggs  and  Send 
Heathy  according  to  the  scale  set 
forth  in  the  case,  for  every  ton  pas- 
sing WoJting,  is         -  -        -  if  309     0     0 

Then  followed  an  estimate  (on  the  same  average  of 
three  years)  of 

The  general   expense  of   the    navi- 
gation, exclusive  of  compensations    £25B6  19     4 
The  compensations,  viz.  to  Mr.  DaU  ' 

mahmfj  to  the  Corporation^  to  Lord 
Montagus  and  for  mills  (one' only 
in  the  parish  of  Woking) ;  amount- 
ing in  the  whole  to        .        ^        .     1226    3     0 
The  expenses  of  the  navigation  in  Woking  were  stated 
to  equal  the  expenses  in  the  other  parts  of  the  navi- 
gation, regard  being  had  to  comparative  length. 

The  share  of  Woking  in  the  whole  ex- 
penses, exclusive  of  compensations, 
on  a  mileage  calculation,  was  stated 
at        -        -        ..        -        -  if384     2  10 

Share 
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Share  in  the  compensations,  on  the  •  18S5; 

like  calculation  i-  -  -       183    9  10       ~ 

XbeKixQ 

fUFftilttt 

•  ft  •       •  TheJohabit* 

The  net  income  ot  the  navigation,  on  aau  oC 


an  average  of  three  years,  is  -     2230  14     6 

The  share  of  Woking  in  the  net  pro- 
fits, upon  a  mileage  calculation, 
without  deduction         ...      333  15  10 

Ten  per  cent  would  be  a  reasonable 
deduction  from  the  net  income,  for 
tenants'  profit,  leaving  -  -    2007     13  1 

Share  of  Woking  after  such  deduction  if  300    8  10 

The  questions  for  the  opinion  of  this  Court  were-— 
First,  whether  the  sum  in  which  the  appellants  are 
liable  to  be  rated  by  Woking  is  to  be  ascertained  by  the 
proportion  which  the  length  of  the  navigation  in  Woking 
bears  to  the  whole  length  thereof;  and,  if  so,  what  de* 
ductions  are  to  be  made  from  that  sum. 

Secondly,  whether  the  sum  in  which  the  appellants 
are  to  be  rated,  is  to  be  ascertained  by  the  amount  of 
tonnage  on  all  goods  carried  through  Woking^  at  the 
rate  of  3c/.  per  ton ;  and,  if  so,  what  deductions  are  to 
be  made  from  that  sum. 

If  the  Court  should  adopt  the  first  mode  of  ascertain- 
ing the  amount  of  rate,  the  appellants  claimed  to  make 
the  following  deductions  from  the  amount  (886/.  9s.  lldm) 
stated  as  the  share  of  Woking  in  the  gross  receipts  for 
the  whole  tonnage  upon  a  mileage  calculation. 

1.  Tonnage  not  passing  through  Wok-- 
ing  (thereby  reducing  the  share,  as 
before  stated,  to  688;.  14«.  Ui)       £l91  15    8} 

2.  Share 
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1835.  2,  Share  in  the  general  expenses  on  a 

.j^g^^  mileage  calculation,  excluding  com- 

<^«nii  pensations  -  -      384     2  10 

Hm  Inhabit* 

•ntsof  3.  Share  in  compensations,    on    the 

Woxura* 

same  calculation  -  •      183     9  10 

The  last  two  sums  were  to  be  deducted  from 
688/.  145.  2id.  And  from  the  residue,  after  such  de- 
duction (121/.  Is.  6^</.)>  ^1^6  appellants  claimed  further 
to  deduct, 

4.  Tenant's  profit,  10  percent         -        12    2    0 
Leaving,  as  the  sum  on  which  the  appel- 

knts  were  to  be  rated  -  -      108  19    6i 

If  the  Court  should  adopt  the  second  mode  of  ascer- 
taining the  amount  of  rate,  and  should  hold  that  the 
gross  receipts  applicable  to  fVoking^fere  to  be  calculated 
at  SeL  per  ton  on  all  goods  carried  through  Woking^ 
the  appellants  claimed  to  make  from  the  sum  produced 
by  such  calculation  the  second,  third,  and  fourth  of  the 
above  deductions:  in  which  case  the  deductions  would 
exceed  the  receipts.  The  respondents  denied  that  any 
of  the  above  deductions  could  be  made. 

This  case  was  argued  in  Hilary  and  Easier  terms^ 
1835  (a). 

Thesiger^  Clarke^  and  M.  Chambers^  in  support  of  the 
order  of  sessions.  First,  the  rate  is  to  be  ascertained 
by  the  amount  of  tonnage  on  all  goods  carried  through 
fVokingf  at  3£f.  per  ton.  It  was  settled  by  Bex  v.  MiU 
ton{b\  Bex  v.  Palmer  {c\   and  Bex  v.   TAe  Earl  of 

(a)  January  S4tb,  before  Lord  Denman  C.  J.,  Littledale  and  WU-' 
(tarns  Js. ;  and  (tbe  argument  liaving  been  adjourned)  ulpril  25th,  before 
Lord  Denman  C.  J.,  Littledale,  JPOttenn,  and  Colendge  Js. 

(6)  3B.  iJbL  112.  (c)  IB.^aS^ 

Porimore 


YfauxQ. 
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Porimore{a)f  that  the  proprietors  of  a  navigation  are        18S5. 

rateable  in  every  parish  through  which  it  passes,  in 

respect  of  their  land  covered  with  water,  there  situate.        agamst 

^  ^     The  Inhahit- 

and  used  for  such  navigation ;  and  they  are  rateable  in  ^u  of 
each  parish  in  proportion  to  the  profit  which  their  land, 
within  that  parish,  used  in  the  navigation,  produces :  Rex 
V.  Ksngswinjbrd  {b\  Rex  v.  Lawei^  MiUon  (c).  Where 
the  profits  are  equal  throughout  the  line  of  navigation, 
the  amount  to  be  levied  in  any  particular  parish  may  be 
ascertained  by  the  proportion  which  the  length  of  navi- 
gation within  the  parish  bears  to  the  whole  line;  but,  if 
they  are  unequal,  the  rate  must  be  regulated  by  the 
amount  of  profit  within  the  parish.  This  principle  was 
recognised  in  Rex  v.  Chaplin  {d).  Here  the  rate  of 
tonnage  in  Woking  varies  from  that  in  other  parts  of 
the  navigation;  and  therefore  the  assessment  must  be 
according  to  the  amount  of  tonnage  earned  in  that  par- 
ticular parish,  which  is  Sd.  per  ton,  if  the  6d.  paid  on 
that  part  of  the  navigation  which  lies  in  Woking^  and 
not  paid  below,  be  divided  between  Woking  and  Rip* 
ley.  It  is  true  that,  according  to  this  mode  of  assess- 
ment^  the  company  will  have  no  profits  in  Woking  to  be 
rated  ;  but  that  cannot  affect  die  principle  of  rating;  and 
the  parishes  in  which  more  is  actually  earned  will  gain 
the  more. 

Then  as  to  the  deductions.  First,  it  is  clear  that  the 
compensations  to  Lord  Montagu  and  others  roust,  by 
the  local  act,  be  made  before  the  proprietors  can  receive 
any  dividend.  The  compensations  are  the  outgoings;  they 
never  come  into  the  account  of  profits,  but  must  be  set- 


(a)   iB.iC,  551.  (6)  1 B.  ^  C.  236. 

(r)  9B.iC.  Sia  (d)  iB.iJd,  9S6. 
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1 8S5.  tied  before  any  rateable  subject-matter  accrues.  If  there 
were  no  profit  more  than  sufficient  to  pay  them,  there 
would  be  no  beneficial  occupation  :  Rex  v.  Liverpool  (a). 
And,  if  these  compensations  are  to  be  regarded  as  out- 
goings which  would  cause  the  property  to  let  at  a 
lower  renty  they  must  be  excluded  from  consideration 
in  calculating  the  rate :  Bex  v.  The  Trustees  of  (he  Duke 
cf  BrMgetDater{b)f  Rex  v.  Adames  {c)*  The  compensa- 
tions are  at  no  time  any  part  of  profits  arising  within 
the  parish  ;  they  accrue  in  respect  of  the  whole  naviga- 
tion ;  they  have  no  necessary  connection  with  land  any 
where^  but  are  personal  merely,  and  are  like  the  tolls 
granted  to  the  proprietors  of  Hundet  MiOs,  in  Rex  v. 
The  Aire  and  Colder  Navigation  Contpany  (d).  The 
cost  of  repairs  must  also  be  excluded,  upon  the  prin- 
ciples laid  down  in  Rex  v.  Kingswinjbrd  {e\  and  accord- 
ing to  the  decision  in  Rex  v.  The  Oxford  Canal  Com' 
pany{g)»  The  propriety  of  deducting  10  per  cent 
(which  the  case  states  to  be  a  reasonable  proportion) 
for  tenant's  profit,  appears  from  the  judgment  of  the 
Court  upon  the  second  objection  in  Rex  v.  Joddrell  {Ji). 

Sir  John  Campbell^  Attorney-General,  and  Gaselee, 
contril.  Tlie  rate  ought  to  be  charged  according  to  the 
proportion  which  the  length  of  navigation  in  Woking 
bears  to  the  length  of  the  whole  line.  The  principle  of 
mileage  is  reasonable  and  convenient,  and  most  con- 
formable to  the  intention  of  the  local  act,  upon  which 
the  decision  of  this  case  entirely  depends.     The  act,  in 

(o)  7  B.  cj  a  61.  (6)  9  -B.  4f  C.  68. 

(c)  IB.^AdU  61.  (d)  S  -B.  4  -rfd.  533. 


(«)  IB.iC.  236.  (jg)  10  B.  i  C.  177. 

(A)  \B.  4^-rfd.408. 
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the  several  clauses  stated  in  the  case,  evidently  treats         1835. 
the  navigation  as  one  entire  concern.     The  payment  of         ■*         . 
rates  is  one  of  the  purposes  to  which,  accordinir  to  the        t^tim 

,  Thb  Xahabit- 

evident  intention  of  the  act,  *^  the  profits  of  the  said  na-  ^^^ 
vigation"  (generally)  are,  in  the  first  instance,  to  be  ap- 
plied^  The  clause  authorising  the  trustees  to  take  toll 
evidently  contemplates  a  general  mileage  toll.  The  pay- 
ments to  Lord  Montagu  are  to  be  made  *^  out  of  the 
profits  of  the  said  navigation"  generally.  The  expense 
of  repairs  is  in  proportion  to  the  length  of  the  navigation 
in  each  parish ;  but,  according  to  the  appellants,  the 
trustees  may  make  an  arbitrary  apportionment  of  tolls, 
and  thereby  distribute  the  burden  of  rates  as  they  think 
proper.  This  is  a  power  which  they  ought  not  to  exer- 
cise. The  principles  laid  down  in  Rex  y.  Kingsnvin' 
ford  (a)  are  not  disputed ;  but  this  is  not  a  case  to  which 
they  apply*  There  may  be  a  reason  for  rating  canals 
differendy  according  to  the  drfTerence  of  profits  in  one 
parish  and  another,  which  does  not  apply  to  rivers,  viz. 
that  the  land  taken  for  a  canal  was  yielding  some  profit 
in  the  parish  before,  and  liable  to  be  rated  there  in  pro- 
portion to  the  profit  so  produced,  in  which  case  it  may 
be  said  that  the  principle  of  rating  the  land  ought  not 
to  be  altered. 

As  to  the  deductions,  it  must  be  admitted  that  the 
expense  of  repairs  ought  to  be  allowed  for.  With  re- 
spect to  the  compensations,  which  are  an  interest  pos- 
sessed by  certain  parties  in  the  navigation,  there  is  no 
reason  that  they  should  be  paid  and  deducted  before  the 
rate  can  be  assessed.  The  case  does  not  shew  the  na- 
ture of  the  compensations  to  Lord  Montagu  and  the 

(a)  7B.4;  a  236. 

Vol,  IV.  E  corporation 
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1885.  corporation  of  GuUdfordg  but  all  these  payments  appear 
to  be  in  the  nature  of  a  rent.  The  groats  payable  to 
Mr.  Dalmahojf  are  a  rent  to  him  for  his  land  in  the 
parish  o(  Stoke.  One  mill  appears  to  be  in  the  parish  of 
Woking  i  but  the  payment  is  not  made  in  respect  of  the 
building  situate  there:  it  is  for  the  water  withdrawn 
from  the  mill  by  the  navigation  generally.  There  is 
nothing  to  shew  that  TVoking  ought  to  suffer  on  account 
of  any  of  these  charges. 

Cur.  adv.  vuli. 

lAxrd  Denman  C.  J.,  in  this  term  {November  25th), 
delivered  the  judgment  of  the  Court. 

The  rule  by  which  canal  companies  are  to  be  rated  is 
laid  down  in  the  case  of  Sex  v.  Kingsminford  [a)  in  these 
words :  *^  The  true  principle  &  this :  a  canal  company 
is  to  contribute  to  the  relief  of  the  poor  in  each  parish 
through  which  the  canal  passes  in  proportion  to  the 
profit  which  they  derive  from  the  use  of  their  land  in 
that  parish."  It  is  also  truly  observed^  in  the  same 
judgment)  that,  if  the  traffic  be  the  same  through  the 
whole  line  of  the  canal,  every  part  of  the  canal  will 
earn  an  equal  proportion  of  the  tolls.  On  the  other 
hand,  that,  if  the  profit  vary  in  different  parishes,  the 
rate  also  must  vary. 

Apply  that  principle  to  the  present  case.  The 
thorough  trade  pays  one  gross  sum  for  the  whole  line, 
and  all  parts  of  the  line  are  equally  profitable:  the  pro- 
portion of  the  parish  of  PToking  must,  therefore,  be 
ascertained  by  a  mileage  calculation,  with  reference  to 
the  whole  line.     Again,  the  short  trade,  as  it  is  called, 

(a)  7  B.  i'  a  242* 

pays 
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pays  one  gross  sum  for  the  whole  distance  gone  over,  2SS£. 
and  all  parts  of  that  distance  are  equally  profitable:  the 
proportion  of  the  parish  of  fVoking  must,  thereiore,  be 
ascertained  by  a  mileage  calculation,  with  reference  to 
the  whole  distance  gone  over.  The  tolls  earned  by' 
passing  over  parts  of  the  canal  which  do  not  include  tbe 
parish  of  Woking  will  be  wholly  excluded. 

By  the  facts  found  in  the  case,  the  true  proportion  of 
the  parish  of  Woking  in  the  gross  receipts,  according 
to  this  calculation,  is  688/.  145.  *2\d. 

The  next  question  is,  what  deductions,  if  any,  ougi»t 
to  be  made  from  this  sum  ?  The  necessary  repairs  and 
expenses  must,  of  course,  be  deducted,  and,  as  they  are 
found  to  be  equal  throughout  the  line,  the  proportion 
of  the  parish  of  Woking  is  to  be  ascertained  by  a 
mileage  calculation,  and  is  found  by  the  case  to  be 
384/.  25.  \0d. 

Mr.  Dalmahinf%  groats  are  payable  in  respect  of  the 
use  of  the  canal  within  his  land  in  the  parish  oi  Stoke  $ 
and  therefore,  if  they  could  be  deducted  at  all,  they 
must  be.  deducted  from  the  profits  in  that  parish,  and 
not  from  the  profits  in  the  parish  of  Woking.  But  these 
groats,  as  well  as  the  per  centages  to  Lord  Montagu^ 
and  to  the  corporation  of  Gmld/brd^  are  payable  out  of 
the  profits  of  the  canal,  and  are  in  truth  nothing  more 
than  rent  charges :  they  do  not  affect  the  value  of  the 
occupation,  or  the  rent  which  a  tenant  would  give,  but 
only  shew  amongst  whom  and  in  what  proportion  the 
rent,  or  profits,  are  to  be  divided.  The  poor  rates  must 
be  paid  on  the  whole  of  the  profits  by  those  who  receive 
them,  viz.  the  proprietors,  and  they  must  settle  the 
matter  as  they  can  with  those  who  are  entitled  to  share 
the  profits  with  them* 

E  2  The 
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18S5«  The  same  reasoning  applies  to  the  compensations  to 

the  mills,  for  they  also  are  payable  out  of  the  profits. 
One  only  of  the  mills  is  situate  in  the  parish  of  Woking^ 


The  Kino 


WOKINO. 


Hie  Inhabit- 

ants  of  the  compensation  paid  to  which  is  651.  6s, ;  but,  for  the 
reasons  stated  above,  we  think  that  not  even  this  sum 
can  be  deducted. 

Upon  the  whole,  the  gross  receipts  earned  in  the 
parish  of  Woking  are  found,  according  to  the  principles 
here  laid  down,  to  be  688/.  145.  2id.  From  that  sum 
must  be  deducted  384/.  2s.  lOd.  for  repairs  and  expenses, 
leaving  a  balance  of  304/.  lis.  4^(f.,  from  which  10  per 
cent,  for  tenants'  profits,  amounting  to  30/.  95.  l^d.^  must 
be  deducted,  according  to  the  rule  laid  down  in  Rex  v. 
The  Trustees  of  the  Duke  of  Bridgemater  {a).  The  case, 
indeed,  does  not  state  distinctly  that  lands  are  rated  at 
rack-rent  and  no  more,  in  the  parish  of  Woking;  but,  as 
it  finds  that  10  per  cent,  is  a  reasonable  deduction  for 
tenants'  profits,  we  presume  that  the  fact  is  so ;  and  this 
deduction  must  be  made  in  order  to  equalize  the  rate ; 
and  the  sum  at  which  the  proprietors  of  the  navigation 
ought  to  be  rated  will  then  stand  274/.  2s.  2\d* 

Rate  to  be  reduced  accordingly. 

(a)  9  -5.  4  C.  68. 
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Charles  Frederick,  Baron  de  Rutzen,  and 
Mary  Dorothea,  his  Wife,  against  Farr, 

DEBT.     The  first  count  was  for  tolls  and  duties,  due  Accounts  of 
rent,  signed  by 

and  payable  to  the  Baron  and  Baroness  de  Rutzetiy  a  person, 

in    respect  of  divers   cattle,  goods,  and   merchandizes  self  clerk  to'a 

brought  for  sale  into  a  fair  or  market,  belonging  to  the  n^^Xwn  to 

plaintiflEj  in  right  of  the  Baroness  de  Rutzetiy  holden  at  p^J^^J^"  ^^^ 

Narberth  in  Pembrokeshire,     There  was  a  second  count  •*fw»«J»  other- 
wise than  by 
for  tolls  and  duties  (not  mentioning  on  what  articles,)  the  accounu 

1  1  11  1         1   .     .«»  /•    1       r  .      **>enwelve8,  are 

due  and  payable  to  the  plamtins  as  owners  of  the  fair  not  evidence, 

and  market,  in  the  same  right.     Plea,  Nil  debet.     On  cease  of  both, 

the  trial  before  Gumey  B.  at  the  Haverfordwest  Spring  J^eipt[\ither 

assizes,  1834,  the  plaintiffs  claimed  the  fair  and  market  ^fe*Jteward  ^ 

under  a  irrant  from  James  2.  (dated  Nov.  17th,  4?  Ja.  2.)  sum*  of  money 

°  ^  '   therein  men- 

to  Sir  John  Barlow^  knight  and  baronet,  from  whom  tioned(a}. 

where  im- 

tbey  claimed  to  deduce  title  to  an  estate,  called  the  proper  evi- 

Slebech  estate,  including  the  fair  and  market,  by  differ-  ceived,  and  a 

ent  assignments.     Among  other  proofs,  a  lease  of  the  for  the  ^y 

tolls  of  the  market  by  Ann  Trevanion,  through  whom  collifwm^^^ 

title  was  made,  to  John  Baieman,  for  lives,  at  a  spe-  •  "*^  *f**t 

cified  rent,  was  produced ;  and  a  rental  of  the  Slebech  ^^  o^«  evi- 
dence to  tlie 
estate  was  also  put  in,  in  the  handwriting  of  Gilbert  same  point  in 

James,  a  deceased  steward  of  Ann  Trevanion,  in  which  same  party; 

be  debited  himself  with  the  receiptof  different  payments  w'ediearl^that 

of  the  rents  reserved  on  this  lease ;  and  there  was  also  evtdencrcould 

not  have 

(a)  The  recital  of  facts  in  the  judgment  will  be  found  to  vary  in  thefi,™  or 

some  degree  from  the  statement  in  the  introductory  part  of  the  case.     It   that  the  verdict, 

hftslx^en  thought  advisable  to  frame  the  marginal  abstract  on  the  judg-   ^^^"^^^  ^be 

"     "     other  way, 
mmty  as  repn>«enting  the  supposition  upon  which  the  learned  Judges   ^q^\^  h^y^ 

proceeded  in  deciding  the  case :  but  the  principle  of  the  decision  is  little,  been  set  aside 

if  at  all,  affected  by  the  variance.  **  ^nst 

evidence. 

£  5  put 
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1835.        put  in  a  rental,  in  the  hand-Writing  of  John  Protheioe^ 

'         a  deceased  clerk  of  Gilbert  James,  in  which  also  Gilbei't 
Banm  de 

Rumy       James  was  debited  with  the  receipt  of  certain  payments 

agaiiut 

Fakk.  of  these  rents.  It  was  proved  by  a  clerk,  who  was  in 
Jameis  service  at  the  same  time  with  Protheroe,  that 
the  latter  had  to  make  out  Jameses  accounts  for  him. 
Both  these  pieces  of  evidence  were  objected  to ;  but  the 
objections  were  over-ruled.  A  considerable  body  of 
other  evidence  was  put  in,  shewing  the  receipt  of  the 
tolls  by  the  different  parties  through  whom  the  plaintiffs 
claimed,  or  their  lessees ;  and  the  plaintiffs  had  a  verdict. 
In  Easter  term,  1834,  Sir  James  Scarlett  obtained  a  rule 
to  shew  cause  why  this  verdict  should  not  be  set  aside, 
and  a  new  trial  had,  by  reason  of  the  reception  of  the 
account  in  Protherois  hand-writing.  The  rule  was  ob- 
tained on  other  grounds  also ;  but  on  these  no  decision 
took  place.     In  Easter  term  last  {Tuesday,  April  28th), 

Sir  John  Campbell,  Attorney-General,  Cresswell,  and 
John  Evans  shewed  cause  (a).  The  account  objected  to 
is  in  the  writing  of  an  authprized  agent  of  the  party 
charged  by  the  writing ;  and  this  agent  was  proved  to 
have  been  employed  by  the  party  as  clerk,  and  to  have 
kept  his  accounts  for  him ;  so  that  he  had  authority 
to  charge  him  as  steward.  If  the  entry  does  not  bind 
the  steward,  it  must  have  been  meant  to  bind  the  writer 
himself,  and  then  it  is  unquestionably  admissible.  It 
may  be  compared  to  a  pass-book  at  a  banker's.  It  is 
true  that  the  agent  does  not  sign ;  but  that  is  immaterial. 
Supposing,  however,  that  the  evidence  was  inadmissible, 
it  may  be  rejected ;  and  there  will  still  be  more  than 
sufficient  to  support  the  verdict.     That  being  so,  the 

(a)  Before  Lord  Denman  C.  J.,  LUtledale,  Patteton,  and  Cokridge  Js. 

Court 
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Court  will  not  send  the  case  back  to  a  new  trial.  This 
was  decided  by  the  Court  of  Common  Pleas,  in  Doe 
denu  Lard  Tejpiham  v.  Tiller  (a).  It  is  true  that  the  de- 
cision of  the  Court  of  Exchequer  in  Crease  v.  Barrett  (b) 
is  not  quite  consistent  with  that  case.  [Lord  Denman  C.  J. 
In  Rex  V,  Sutton  (c)  Le  Blanc  J.  says  that,  if  some  parts 
of  the  evidence  received  be  inadmissible,  and  others 
admissible,  the  Court  has  not  the  means  of  referring  the 
verdict  to  those  parts  only  which  were  admissible ;  and 
that  it  is  their  habit  in  such  a  case  to  grant  a  new 
trial.]    That  was  said  of  criminal  cases  expressly. 

Sir  JV.  W.  FoUett  contra.  To  make  this  account 
admissible,  it  must  be  such  an  account  as  shews  a 
liability  in  the  writer.  The  parol  evidence  was,  that 
Protheroef  being  Jame^s  clerk,  kept  his  accounts.  How 
can  such  an  account  make  Protheroe  liable?  Even 
admitting  that  it  may  make  James  liable,  it  is  not  written 
by  James^  and  is  not  therefore  an  entry  charging  the 
writer.  As  to  the  argument  that  this  evidence  is  merely 
superfluous,  and  that  the  case  was  proved  without  it, 
the  Court  will  not  take  upon  themselves  to  decide  as  to 
the  degree  of  weight  which  the  jury  might  have  attached 
to  it.  Besides,  it  was  clearly  evidence  likely  to  produce 
considerable  effect  on  the  point  as  to  which  it  was 
adduced. 

{Chilton  and  E.  V.  Williams  on  the  same  side  were 
Dot  heard,  the  Court  intimating  that  they  would  con- 
sider whether  any  further  argument  were  necessary.) 

Cur.  adv.  vuU* 

(a)  6  Bing.  561. 

(6)  iaM.iR.  919.     S.  a  S  Tyrwh,  458. 

(c)  ^  2i.  4;  &  544,  54B. 

£  4  Lord 
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I8$^c .         Lord  Denman  C.  J.,  in  this  term  {November  25th) 
Jj~~T        delivered  the  judgment  of  the  Court. 
RujwK  In  order  to  prove  the  plaintiffs'  title  to  a  market,  for 

againji 

Fasju  disturbing  which  this  action  was  brought,  recourse  was 
had  to  certain  leases  found  among  their  muniments,  and 
also  to  certain  accounts  of  rent  for  the  same  hiarket, 
found  in  the  same  place.  Some  of  these  were  accounts 
signed  by  the  person  who  was  then  steward  to  the  plain- 
tiff' ancestor,  wherein  he  charged  himself  with  the 
amount  of  such  rents.  To  these  no  objection  was  made. 
Other  accounts,  of  the  same  nature,  were  produced, 
signed,  not  by  such  steward,  but  by  a  person  styling 
himself  clerk  to  such  steward.  There  was  no  parol 
evidence  to  shew  that  this  person  was  ever  employed  by 
the  steward ;  but  the  papers  were  tendered  as  speaking 
for  themselves.  They  were  severally  objecteoto  when 
tendered,  but  the  learned  Judge  admitted  them  in  evi- 
dence. We  are  clearly  of  opinion  that  they  were  not 
admissible,  because  they  do  not  purport  to  charge  the 
person  whose  signature  they  bear. 

We  were,  however,  strongly  urged  to  discharge  this 
rule  for  a  new  trial,  even  though  this  evidence  may 
have  been  improperly  received,  on  account  of  the  mani- 
fest preponderance  of  the  proof  arising  from  thai  which 
was  unobjectionable.  To  induce  us  to  adopt  this  course. 
Doe  dem*  Lord  Teynham  v.  Tyler  {a)  was  strongly 
pressed  upon  us,  founded  as  it  was  upon  some  former 
precedents  both  in  this  Court  and  in  the  Common  Pleas. 
The  same  argument  was  urged  in  the  Court  of  Ex- 
chequer, where  evidence  had  been  improperly  rejected, 
in  Crease  v.  Barrett  (6) ;  but  the  answer  was  given :  It 

(a)  6Bing.56U 

(6)  1  Cr.  M,  i;  R.  919.     S.  C.  3  Tyrufh,  458. 

may 
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may  be  that  the  evidence  may  be   readily  explained,        1835. 
and  may  not  weigh  in  the  least  against  the  very  strong        "       " 
evidence  to  which  it  was  opposed ;  bat  we  cannot,  on        Runix 
that  account,  refuse  to  submit  the  question  to  the  con-        Fakk. 
sideration  of  another  jury.    Mr.  Baron  Parke^  who  pro- 
nounced the  judgment  of  that  Court,  discusses  the  point 
at  large ;   and   a  new  trial  was   granted,  because  the 
Court  could  not  say  that  ilT  the  evidence  had  been  re- 
ceived it  would  have  had  no  effect  with  the  jury ;   nor 
that  it  was  clear,  beyond  all  doubt,  if  the  verdict  had 
been  the  other  way,  that  it  would  have  been  set  aside 
as  improper. 

In  like  manner,  we  are  not  convinced  that  the  docu- 
ments improperly  admitted  did  not  weigh  with  the  jury 
in  forming  their  opinion,  on  that  their  verdict,  if  given 
for  the  defendant,  must  have  been  set  aside  as  against 
evidence.  On  this  point,  therefore,  the  rule  must  be 
made  absolute;  and  we  need  not  refer  to  the  numerous 
other  points  that  have  been  debated. 

Rule  absolute. 
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18S5. 

^^^         TowNLEY,  Assignee  of  Wright,  a  Bankrupt, 
against  Crump  and  Another. 

^oSIhi  wl"*^  HTROVER  for  wine,  laying  possession  in  the  plaintiff 
own  warehouse  as  assignee.     Pleas.    1.  Not  guilty.     2.  That  the 

sold  them,  ^id    plaintiff,  as  assignee,  was  not  possessed,  &c.,  concluding 

gave  the  fol-  .  -  .  - , 

lowing  deUTcry  to  the  Country.  3.  As  to  the  conversion  of  twenty-eight 
vendee:—  pipes  and  one  hogshead,  that,  before  the  bankruptcy, 
jow  order  39  ^^^  before  the  times  when  &c.,  viz.  on  &c.,  the  de- 
«  SISt  fw  to  Pendants  bargained  and  sold  to  ffrightf  the  bankrupt, 
89th  Nm)en^  ^nd  he  bought  of  tliem,  the  said  twenty-eight  pipes  and 
goods  remained  one  hoffshead  of  wine,  at  the  rate  of  &c.,  to  be  paid 

in  the  same  *  • 

warehouse  on-    for  by  Wrishf%  accepting  a  bill  of  exchange  in  that 

paid  for  till  the  J  ty  f      &  o 

vendee  became  behalf;  that  he  accepted  the  same  for  the  amount  of 
an  action  of  ^  the  wines,  payable  at  three  months ;  that  the  bill  was 
gooi^b^^e  presented  when  due,  but  not  paid;  that  the  defend- 
dence  was^^ivcn  ^^^^  ^^  ^^  ^^™®  ^^  ^^®  bankruptcy,  and  at  the  times 
that,  by  the        when  &c.,  were  and  still  are   the  holders  of  the  said 

usage  of  JAver- 

pool,  goods  sold  bill ;  that  a  large  sum,  viz.  &c.,  the  price  of  the  said 

while  in  ware- 
house are  d»-      pipes  and    hogshead,  was,  at  the   time   of  the   bank- 
livered  by  the .  _  .         .  ,         «  ^       .,i    • 

vendor  handing  ruptcy,   and  at  the  times  when  &c.,   and  still  is,   un- 

a delivery  P&i<l  to  the  defendants;  and  that  the  said  pipes  and 

the  holder  of**  hogshead   were   not   delivered    by   the    defendants   to 

Suin'^iSliT*^  fTr^A^  at  any  time  before  or  at  or  after  the  said  sale; 

with  a  puiw  but  the  same,  and  each  and  every  part  thereof,  at  the 

chaser  as  havmg  .f  ir  * 

possession  of      time  of  the  sale,  were  in  the  custody  and  possession  of  the 

the  goods. 

Held  that,  defendants ;  and  that  they  so  continued  and  remained, 
£^*-/W.»U,..».of,b.»id«leco„U»udl„™ai.nd..«rf 
dee.'oiel^t  <^ter  the  bankruptcy,  and  from  thence  continually  until 
devwted  by"**   and  at  the  said  times  when  &c. ;  of  all  which  (notice,  to 

giving  such  de- 
livery order. 

Also,  that  the  bankrupt  had  not  poss^ion  of  the  goods  as  reputed  owner,  with  the 
consent  of  the  true  owner,  within  the  meaning  of  stat.  6  G,  4.c  16.  #.  72. 

plaintiff) ; 
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plaintiff);  whereupon  and  whereby  the  defendants  ac-        1885. 
quired  and  had  a  lien  upon  the  said  pipes  and  hogshead  ' 

for  the  said  price  thereof,  and  became  and  were  entitled  agakut 
to  retain  the  same  until  the  said  price  should  be  fully 
paid  and  satisfied;  wherefore,  and  because  the  said  price^ 
&C.,  at  the  said  times  when  &c.,  was  wholly  due  and 
unpaid,  unsatisfied,  and  untendered  to  the  defendants, 
they,  when  requested  as  in  the  declaration  mentioned, 
refused  to  deliver  the  said  pipes  and  hogshead  to^  the 
plaintiff,  and  did,  after  the  bankruptcy,  at  the  said  times 
when  &c.,  retain  and  keep  the  same  under  and  by 
yirtue  of  the  said  lien,  and  as  they  lawfully  might,  &c., 
which  keeping,  &c.,  was  the  conversion  in  the  intro- 
ductory part  of  this  plea  mentioned.    Verification. 

Replication.    1.  and  2.  Similiter.    3.  De  injuria. 

At  the  trial  before  Lord  Abinger  C.  B.,  at  the  last 
Summer  assizes  at  Liverpool^  it  appeared  that  the  de- 
fendants, at  the  time  of  the  transactions  in  question, 
were  wine  merchants  at  Liverpool;  and  that  they  sold 
the  wine  mentioned  in  the  third  plea  to  the  bankrupt 
Wright  on  the  t^9th  of  September  1834,  it  being  tl^en 
held  by  die  defendants  in  bonded  warehouses  which  they 
had  at  Liverpool.  An  invoice  was  delivered  at  the  time, 
stating  the  wine  (described  by  marks  and  numbers)  to  be 
bought  by  Wright  of  Crump  and  Co.,  the  price  payable 
by  acceptance  at  three  months;  which  acceptance 
Wright  gave.  On  the  same  29th  of  September  the  de- 
fendants gave  Wright  the  following  delivery  order :  — 
"  Liverpool^  29th  September  IBS*. 
"  Mr.  Benjamin  Wright^ 

**We  hold  to  your  order  39  pipes  and  1  hhd.  red 
wine,  marked  J.  C  J.  M.  No.  41a  67 — 69  a  80 — 
pipes,  No.  105  hhd.,  rent  free,  to  29  November  next. 

'*  John  Crump  and  Co.'* 

The 
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18S5>  The  bill  accepted  by  Wright  was  dishonoured,  and 

"  the  amount  never  paid.     A  fiat  in  bankruptcy  issued 

Qgcdna  against  Wright^  January  28th,  1835,  and  he  was  there* 
upon^  declared  a  bankrupt,  and  the  plaintiff  appoint^ 
assignee.  A  demand  and  refusal  of  the  wine  were  ad- 
mitted ;  as,  also,  "  that  the  invariable  mode  of  deliver-* 
ing  goods  sold  while  in  warehouses  in  Liverpool  is  by 
the  vendors  handing  to  the  vendees  delivery  orders." 

For  the  plaintiff  it  was  proposed  to  give  evidence, 
that  the  order  in  question  was  equivalent  to  an  ac- 
cepted delivery  order ;  but  the  Lord  Chief  Baron  held 
such  evidence  inadmissible.  The  plaintiff's  counsel 
then  called  Mr.  Preston^  a  broker  and  merchant,  who 
held  bonded  vaults  in  Liverpool;  and  he  stated  that 
the  practice  was  to  deliver  goods  while  in  warehouses 
by  handing  delivery  orders,  which  were  not  usually 
given  until  payment,  or  something  equivalent  had  been 
received  for  the  goods ;  that  such  orders  varied  in  their 
form ;  that  delivery  orders  were  given  resembling  that 
in  question ;  and  that  in  his  opinion  the  present  order 
would  obtain  credit  for  the  holder  with  a  purchaser. 
He  was  proceeding  to  state  that  he  should  consider  the 
possession  of  such  an  order  possession  of  the  property ; 
but  the  Lord  Chief  Baron  refused *to  admit  this  evidence. 
The  witness,  however,  said  that,  as  a  matter  of  custom, 
the  goods  specified  in  such  a  delivery  order  would  be 
considered  the  property  of  the  person  holding  the 
order.  It  was  not  stated  that  the  defendants  had  made 
any  transfer  in  their  books.  The  Lord  Chief  Baron 
was  of  opinion  that  no  sufficient  delivery  was  shewn  to 
devest  the  lien  of  the  defendants  :  he  observed  that  the 
giving  of  an  invoice,  or  bill  of  lading,  does  not  take 
away  the  right  to  stop  in  transitu,  if  there  has  been  no 

actual 
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actual  delivery  of  the  goods ;  and  he  directed  a  nonsuit,        1 895*. 

giving  leave  to  move  to  enter  a  verdict  for  the  plaintiff 

tor  the  value  of  the  twenty-eight  pipes  and  one  hogs-         against 

CRUitr. 

head* 


Cknoltng  now  moved  (a)  that  such  verdict  might  be 
entered,  or  a  new  trial  had.  The  facts  admitted  and 
proved  shewed  a  constructive  delivery  to  Wright  be- 
fore he  became  bankrupt  It  is  clear  that,  if  the  wine, 
instead  of  being  the  property  of  the  warehousemen  in 
whose  vaults  it  was,  had  belonged  to  a  third  person, 
who  had  sold  it  to  the  bankrupt,  and  had  given  him 
such  delivery  order  upon  the  warehousemen,  the  hand- 
ing of  such  order  to  them  by  the  buyer  would  have 
been  a  constructive  taking  possession  by  him,  and  the 
order  could  not  have  been  countermanded ;  Abbott  on 
Shippings  part  d.  c.  9.  s.  15.  b.  (b).  So  it  would  have  been 
also  in  the  present  case,  if  Wright  had  sold  to  another 
person,  and  the  defendants  had  given  a  delivery  order 
to  such  person.  Staoeld  v.  Hughes  (c)  and  Green  v.  Jfay- 
thome  {d)  shew  this ;  but  the  present  case  is  a  stronger 
one  in  favour  of  the  vendee's  right.  In  a  note  to  the 
fourth  American  edition  of  Abbott  on  Shipping  (by  the 
Hod.  Joseph  Story^  one  of  the  Judges  of  the  Supreme 
C!ourt  of  the  United  States,)  it  is  said  (^);  "  and  where 
goods  are  sold,  lying  in  the  vendor's  warehouse,  on 
credit,  and  they  are  sold  by  marks  and  numbers,  so  that 
no  farther  designation  is  necessary,  and  it  is  a  part  con- 
sideration of  the  bargain  that  they  may  remain  there, 
rent  free,  at  the  option  of  the  vendee,  and  for  his  bene- 

(a)  Before  Lord  Denman  C.  J.,  Patteson,  JViliiams,  and  Coleridge  Js. 
{pi)  Page  S79.  5Ui  ed.  (r)  14  EaU,  308. 

(rf)  1  SUa-k.  N.  P.  C.  447. 
(0  Page  381|  note(l},  to  part  3.  c.  9.  s.  15.  6.    Boston^  1829. 

fit. 
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1835.        fit,  until  the  vendor  shall  want  the  room,  there  is  in 
*"*"""        point  of  law  a  complete   delivery  of  the  goods,  and 
agmut        the  transit  is  ended,  as  much  as  if  the  goods  were 
in  the   warehouse   of  a   stranger."      And   Barrett  v. 
Goddard  is  cited  from  Mason's  (American)  Reports  (a). 
[Lord  Denman  C.  J.     I  do  not  know   that  we   can 
allow  these  works  to  be  cited  as  authorities,  though 
Mr.  Justice  &ory  is   a  very   able   commentator,    and 
it  would  be  desirable  to  find  that  the  American  au- 
thorities agreed  with  the  opinion  we  may  form.    Pat- 
teson  J.      You   maintain   here  that  the  possession  is 
changed  by  a  delivery  order  which  the  vendor  makes 
upon  himself.     No  custom  going  to  such  an  extent  as 
that  was  recognised  in  Dixon  v.  Yates  (6).]     The  ques- 
tion did  not  arise  in  that  case ;  the  delivery  orders  there 
mentioned  were  drawn  by  the  vendor  on  the  warehouse- 
man :  here  the  vendor  and  warehouseman  are  the  same 
person,  and  therefore  the  delivery  orders  are  in  the 
nature  of  accepted  delivery  orders.     It  is  plain  from 
Abbott^  as  before  cited,  that  if  the  vendor  had  given  the 
bankrupt  a  delivery  order  addressed  to  and  accepted  by 
the  vendor's  agent,  the  warehouseman,  the  possession 
would  have  been  changed ;  and  there  seems  no  rea^n 
for  a  distinction,   where  the  vendor  acts  as  his  own 
warehouseman  and  agent.     Staoeld  v.  Hughes  {c)  and 
Green  v.  Haythoime  {d)  do  not  authorise  such  a  distinc- 
tion.    The  ground  of  decision  in  those  cases  is,  that 
the  facts  shew  an   executed   delivery.     And,   further, 
it  would  be  a  fraud  upon  the  public   if  a  purchaser 

(a)  S  MasorCi  Reports  of  Cases  argued  and  determined  in  the  Circuit 
Court  of  the  United  States,  p.  107.  Boston,  1828.  The  judement  cited 
was  delivered  by  Story  J. 

(6)  SB,  ^'  Ad,  313.  (c)  14  EaU,  308. 

(d)  1  Stark,  N.  P.  C,  447* 

might 


Ceump. 


IN  THB  Sixth  Year  of  WILLIAM  IV.  ^ 

might  go  into  the  market  with  the  symbol  of  pro-  18S5. 
perty,  which  these  orders  clearly  are,  and  yet  should  — — 
be  liable  to  have  the  contract  of  sale  to  him  re-  agnuut 
scinded.  The  holder  of  such  an  order  has  what  amounts 
to  a  reputed  ownership  of  the  goods.  A  delivery  order 
is  not  like  a  bill  of  lading,  which  merely  serves  to  shew 
who  is  the  owner :  holding  a  delivery  order  is  having 
actual  possession.  Its  effect  is  like  that  of  a  dock  war- 
rant, as  stated  in  Spear  v.  Travers  (a)  and  Lucas  v. 
Dorrien  (6).  The  words  **  rent  free"  in  the  delivery 
order  sheWthat  the  defendants,  on  giving  it,  considered 
themselves  as  becoming  merely  warehousemen  for  the 
bankrupt,  ^t  all  events  it  should  have  been  left  to  the 
jury,  whether  or  not  the  facts  amounted  to  a  taking  of 
possession.  The  delivery  order  was  entirely  a  mercan- 
tile instrument,  the  effect  of  which  diey  were  competent 
to  }udge  of. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.,  on  a  subsequent  day  of  the 
term  {November  19th),  delivered  the  judgment  of  the 
Court  After  referring  to  the  facts  above  stated,  as  to 
the  custom  with  respect  to  delivery  orders,  his  Lordship 
said :  There  was  a  total  failure  of  proof  that,  where  a 
vendor  who  is  himself  the  warehouseman  sells  to  a  party 
who  becomes  bankrupt  before  the  goods  are  removed 
from  the  warehouse,  the  delivery  order  operates,  by  rea- 
son of  this  custom,  to  prevent  a  lien  from  attaching; 
and  I  think  it  is  not  contended  that  there  is  any  general 
usage  which  could  devest  this  right  in  such  a  case,  upon 
the  insolvency  of  the  vendee.  Cases  have  been  cited, 
but  none  where  the  question  arose  between  the  original 

(a)  4  Camp,  25S,  4.  (6)  7  TautU,  278.  (judgments  of  the  Court). 

vendor 
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i8S^. 

TowKLxr 
agauui 
CftOMr. 


vendor  and  vendee.  As  to  reputed  ownership,  it  is 
quite  clear  that  the  seventy-second  section  of  stat 
6G,4i*  c.  16.  would  not  apply,  for  it  refers  to  cases 
where  the  bankrupt  shall  '^  by  the  consent  and  per- 
mission of  the  true  owner"  have  goods  in  his  possession. 
Here  the  bankrupt,  if  he  had  possession,  was  himself 
the  true  owner,  under  the  contract  of  sale.  There  will 
therefore  be  no  rule. 

Rule  refused. 


Nov.  Sd. 


Smith  against  Eldridge. 


y  HESIGER  moved  for  a  rule  to  shew  cause  why  the 
taxation  of  the  plaintiff's  costs  in  this  cause  should 
not  be  stayed,  and  why  each  party  should  not  pay  his 
own.  The  amount  of  debt  indorsed  on  the  copy  of  the 
writ  of  summons  was  1  SOS/.  A  declaration  was  delivered, 
with  a  particular,  stating  that  the  plaintiff  claimed.  1303/. 
for  work,  labour,  and  materials,  found  and  provided  in 
the  building  of  a  certain  messuage,  &c. ;  the  full  par- 
ticulars of  which  could  not  be  comprised  in  three  folios. 
The  defendant  took  out  a  summons,  calling  on  the  plain- 
tiff UicTh^  had    tiff  to  shew  cause  why  he  should  not  deliver  ^'a  further 


In  I 
for  work, 
labour,  and 
materials,  the 
plaintiff  deli- 
vered a  par- 
ticular, claim- 
ing 1303/., 
and  stating 
that  the  full 
particulars 
could  not  be 
comprised  in 
tliree  folios. 
On  summons 
for  a  better 
particular,  with 
dates  and  cre- 


no  credits  to 
give,  and  the 


and  better  account  in  writing,  with  dates  and  credits,  of 
d"^Ti!^d.'^Sie  theparticulars  of  the  plaintiff's  demand."  Ontheattend- 
causc  was  after-  ^j^^^  before  Coleridse  J.j  the  defendant's  attorney  said 

wards  rerenred,  o        ^  ^ 

with  all  matters 

in  difference ;  the  costs  to  abide  the  event  of  'the  award.  The  plaintiff,  in  opening  his 
case  before  the  arbitrator,  admitted  payment  of  several  sums,  and  claimed  only  400^  Jhe 
'arbitrator  awarded  63L  to  the  plaintiff  for  his  alleged  causes  of  action,  and  9l.  to  the 
defendant  for  matters  not  in  question  in  the  suit. 

Held,  that  the  Court  could  not  sUy  the  taxation  of  the  plaintiff's  costs  and  order  each 
party  to  pay  his  own. 

Per  Patteion  J.  A  plaintiff  is  not  bound,  in  hu  particular,  to  state  the  items  of  reduc- 
tion which  he  admits  ;  it  is  sufficient  if  he  sutet  the  items  of  his  own  demand,  and  the 
amount  admitted  as  going  in  reduction. 

that 


E&DBID6Z. 
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that  the  greater  part  of  the  plaintifTs  claim  had  been  1835. 
paid ;  and  he  relied  upon  the  sixth  section  of  Reg,  Gen.  T 
Triru  I  fV.  4f  (a).  The  plaintiff's  attorney  stated  that  he  «g«wrf 
had  no  credits  to  give ;  whereupon  the  learned  Judge 
said  that  he  could  not  try  the  cause,  and  dismissed  the 
summons.  The  cause,  and  all  matters  in  difference, 
were  referred  at  nisi  prius,  the  costs  to  abide  the  event 
of  the  award.  The  plaintiff's  attorney,  in  opening  his 
case  before  the  arbitrator,  stated  that  the  defendant  had 
paid  the  plaintiff  several  sums  on  account,  and  that  the 
plaintiff  claimed  400/.  as  the  balance.  The  arbitrator 
awarded  that  the  defendant  was  indebted  to  the  plaintiff 
in  the  sum  of  631.^  and  no  more,  for  the  matters  in  the 
declaration  mentioned;  and  that  the  plaintiff  was  in- 
debted to  the  defendant  in  the  sum  of  9/.  for  goods  sold 
and  delivered,  in  addition  to  the  monies  due  and  allowed 
to  him  by  the  arbitrator  in  this  action.  The  defendant 
now  stated,  on  affidavit,  that,  if  the  plaintiff  had  originally 
claimed  only  the  amount  awarded,  he  should  not  have 
defended  the  action,  for  that  the  plaintiff  was  in  insolvent 
circumstances.  Tkesiger  now  cited  Adlington  v.  Apple^ 
ton  {b) ;  admitting,  however,  that  a  difficulty  would  arise 
if  the  Court  should  think  the  present  case  analogous  to 
those  in  which  a  cause  has  been  referred  to  arbitration, 
the  costs  to  abide  the  event,  and,  after  an  award  in  the 
plaintiff's  favour,  the  defendant  has  moved  for  costs 
under  stat.  43  G.  3.  c.  46.  s.  3.,  which  the  Court  has  not 
granted  (c) ;  but  he  denied  that  any  analogy  could  be 
drawn  between  a  case  decided  on  the  particular  words 
of  that  statute  and  one  turning  upon  the  Rule  in  ques- 
tion, on  which  the  Court  might  exercise  a  discretion. 

(a)  3  ir  jr  ^^  788.  {h)  9  Qmp.  410. 

(c)  Sm  ffoldtr  ¥•  Raiti]  2  i  E.  445. 

Vou  IV.  F  IPatieson 
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1835. 

Smith 

against 
Eldridgc. 


IPatteson  J.  The  case  in  Campbell  has  been  misunder- 
stood. It  has  been  inferred  from  it  that  the  plaintiff 
was  bound  to  give  the  items  which  he  admitted  as  re- 
ducing his  demand :  but  that  has  been  long  overruled. 
The  practice  at  chambers  is,  that  the  plaintiff  states  the 
items  of  his  own  demand,  the  amount  by  which  he  admits 
it  to  be  reduced,  and  the  balance  for  which  he  really  pro- 
ceeds. Lord  Denman  C.  J.  The  defendant  here  should 
have  tendered  what  was  actually  due.  He  knew  what 
he  had  paid.]     But  not  what  the  plaintiff  insisted  upon. 


Lord  Denman  C.  J.  I  think  we  have  no  power  to 
grant  this  rule.  The  arbitrator  has  decided  the  whole 
case  upon  the  merits,  and,  in  so  doing,  has  determined 
this  particular  right. 

Patteson,  Williams,  and  Coleridge  Js.  con- 
curred. 

Rule  refused. 


Mondatf, 
Nov.  2d. 


Barlow  and  Wife  against  Leeds. 


^.  gave  a  pro.    lyTRS.  BARLOW^  while  single,  and  her  sister,  ad- 

mi«anrv  note  to     -LT  J.  __  .___  ..._ 


vanced  50/.  each  to  the  defendant,  their  brother, 
for  which  he  gave  his  note  for  100/.  to  them  jointly.  The 
sister  died,  and  the  defendant  took  out  administration  with 
the  will  annexed.    The  surviving  sister  and  her  husband 


missory  note  to 
S,  and  C. 
jointly,  for 
money  lent  to 
him,  one  half 
by  each.     B. 
died,  and  A, 
took  oiit  admi- 
nistration, with 

the  will  annexed,  to  her  effects.  C,  sued  him  on  the  note.  C.  was  a  legatee,  and  was 
charged  by  A,  with  having  goods  of  the  testatrix  in  her  hands.  On  motion  to  stay  pro- 
ceedings  in  the  action,  upon  A.  paying  half  the  principal  and  interest  of  the  note  into 
Court,  and  giving  C.  a  discharge  for  tlie  residue : 

Held,  that  the  case  was  not  one  in  which  this  Court,  by  virtue  of  its  equitable  juris- 
diction, could  interfere. 

sued 
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sued  him  on  the  note.  The  defendant  paid  half  the  1835. 
principal  and  interest  into  Court  under  a  judge's  order, 
to  abide  the  event  of  an  application  to  this  Court,  and  againtt 
offered  the  plaintiffs  a  discharge  for  the  other  half,  to 
which  he  claimed  an  equitable  tide  as  administrator. 
Mrs.  Barlow  was  a  legatee  under  the  will ;  and  the  de- 
fendant alleged  that  she  and  her  husband  had  effects  of 
the  testatrix  in  their  hands,  which  they  had  refused  to 
give  up.- 

Kelfy  now  moved,  on  affidavits  stating  the  above  facts, 
and  others  which  it  is  unnecessary  to  set  forth,  that 
proceedings  might  be  stayed,  the  defendant  giving  such 
discharge  as  above  mentioned.     If  the  plaintiff  recover 
the  whole  100/.,  they  will  be  trustees  for  the  defendant 
as  to  one  half,  and  he  will  be  obliged  to  sue  them  in 
equi^.     And  the  affidavit  shews  grounds   for  appre- 
hending that,  if  the  plaintiffis  obtain  possession  of  this 
sum,  the  half  may  not  easily  be  recovered  back.     The 
defendant  b  willing  to  pay  such  costs  as  the  Court  may 
think  reasonable.     [Lord  Denman  C.  J.  .Is  there  any 
case  in  which   the  Court  has   consented  to   such   an 
application  ?]    None  has  been  found,  but  the  Court  has 
an  equitable  jurisdiction,  which  it  will  exert,  if  there  are 
no  disputed  facts,  to  prevent  an  obvious  injustice. 

Lord  Dekman  C.  J.  Can  we  go  into  such  an  enquiry 
as  this  on  affidavits  ?  It  would  be  trying  the  merits  of  a 
suit  in  equity.     We  cannot  do  it 

PattesoN)  Williams,  and  Coleridoe  Js.  concurred. 

Rule  refused. 


F  2 
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1835. 


Tuetday, 
Nov,  3d. 


Where  a  Judge 
his  certified  to 
deprive  of  costs 
under  staL 
43  EUz.  c  6. 
s.  2.  in  a  case 
within  the  sta^ 
tute,  the  Court 
cannot  order 
the  plaintiff's 
full  costs  to  be 
taied  notwith- 
standing the 
certificate,  on 
the  ground 
that  the  Judge 
gave  an  erro- 
neous reason 
for  certifying. 


Cann  against  Facey. 

THRESPASS  for  shooting  a  dog.  Plea,  that  certain 
persons  broke  and  entered  defendant's  closes  or 
lands,  and  with  dogs  trampled  upon  and  destroyed  his 
growing  crops ;  that  defendant,  upon  their  leaving  the 
closes,  gave  the  said  persons  notice  that,  if  the  said  dogs  or 
any  of  them  came  upon  the  said  closes  again,  he  would 
shoot  them ;  that  the  said  persons,  not  regarding  such 
notice,  suffered  and  permitted  the  said  dogs  again  to 
enter  the  said  closes  and  trample  upon  and  destroy  the 
crops ;  wherefore  defendant  for  the  causes  aforesaid,  and 
because  he  could  not  otherwise  prevent  the  said  dogs 
from  further  trampling  &c«,  did  shoot  at  and  wound  one 
of  the  said  dogs  so  being  on  the  said  land  and  trampling 
upon  the  said  crops,  as  he  lawfully  &c.,  and  that  the 
same  is  the  dog  mentioned  in  the  declaration.  Repli- 
cation, de  injuria.  On  the  trial  before  Gumey  B.  at  the 
last  Exeter  assizes,  evidence  was  given  on  both  sides,  as 
to  the  matter  of  justification.  The  jury  found  a  verdict 
for  the  plaintiff;  damages  twenty  shillings.  Application 
was  afterwards  made  to  the  learned  Judge  to  certify 
under  stat.  43  Eliz.  c.  6.  s.  2.  on  the  ground  that  the 
plaintiff  might  have  proceeded  under  the  malicious  tres- 
pass act,  7  &  8  G.4.  c.  SO.  s.  24.  The  learned  Judge 
accordingly  certified,  stating  in  court  that  he  did  so  for 
the  above  reason. 


Crcmder  now  moved  for  a  rule  to  shew  cause  why  the 
Master  should  not  tax  to  the  plaintiff  his  full  costs  not- 
withstanding 
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withstanding  the  certificate  (a).     The  learned  judge  cer-        1855. 

tified  under  a  mistaken  apprehension  as  to  sect  24.  of 

the  Malicious  trespass  act.     That  section  contains  a        agauui 
'  Facxt. 

proviso,  excluding  from  its  operation  "  any  case  where 

the  party  trespassing  acted  under  a  fair  and  reasonable 
supposition  that  he  had  a  right  to  do  the  act  complained 
of."    If  therefore  the  plaintiff  had  gone  before  a  magis- 
trate, his  complaint  would  not  have  been  entertained. 
If  a  judge  certifies  without  giving  any  reason,   the 
G)urt  may  not  have  power  to   interfere;    but  it  is 
otherwise  if  he  gives   an   erroneous  reason.     [Co^- 
ridge  J.    How  can  you  get  over   the  words  of  stat 
43  Eliz*  c.  6.  8. 2.,  that,  if  it  shall  be  signified  or  set 
down  by  the  judge  before  whom  the  cause  was  tried, 
that  the  damages  shall  not  amount  to  forty  shillings,  the 
judges  before  whom  any  such  action  shall  be  pursued, 
**  shall  not  award  for  costs  to  the  party  plaintiff  any 
greater  or  more  costs  than  the  sum  of  the  debt  or 
damages  so  recovered  shall  amount  unto,  but  less  at 
their  discretion."     If,  indeed,  it  appeared  that  the  judge 
had  certified  in  a  species  of  action  which  is  excepted  by 
the  statute,   the   question  would  be  different]     The 
judge  who  tries  the  cause  has  a  discretionary  power  as 
to   certifying,   but    he    must  exercise  it  within  legal 
bounds.     The  judgment  of  an  arbitrator  in  his  award 
is  conclusive,  if  he  states  no  reason,  but  not  if  he  states 
a  wrong  one.     If  it  is  apparent  that  the  judge,  in  certi- 
fying, has  exercised  his  discretion  under  a  mistake  of  the 
law,  there  is  nothing  in  the  statute  of  Elizabeth  to  pre- 
vent the   Court  from   rectifying  this,  like  any  other 

(a)  Also  to  increase  the  damages  to  50t.«  or  for  a  new  trial,  on  the 
ground  tb«t  the  Terdict,  as  to  amount  of  damage,  was  against  evidence. 
Rule  refused. 

F  9  mistakci 


I 
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1835.       mistake  of  a  judge  or  jury.     In  a  case. mentioned  in 
""  Twigg  V.  Potts  (a),  this  Court  is  said  to  have  referred  a 

againtt       certificate  back  to  the  learned  Judse  who  made  it. 

Facw.  ^ 

Lord  Denman  C.  J.  There  is  no  foundation  for  a 
role.  The  words  of  stat*  43  Eliz.  c.  6.  s.  2.  are  (His 
Lordship  here  read  the  section.}*  In  this  case,  the 
learned  Judge  who  tried  the  cause  has  certified  under 
the  statute:  and  when  the  Judge  certifies  there  is  an 
end  of  the  question.  We  cannot  increase  the  dam^es ; 
and  we  cannot  enquire  under  what  influence  he  exer- 
cised the  discretionary  power  vested  in  him.  Perhaps 
in  this  case  it  might  have  been  a  strong  proceeding  on 
the  part  of  the  learned  Judge  to  refuse  certifying. 

Patteson  J.  I  am  of  the  same  opinion.  I  always 
understood  that  under  the  statute  of  Elizabeth  the  Court 
never  interfered  with  the  discretion  of  the  Judge,  but 
would  only  enquire  whether  or  not  he  had  the  power  to 
certify  at  all. 

Williams  and  CoLERinGE  Js.  concurred. 

Rule  refused. 

(a)  4jDoitf^  P.  aS66« 
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Hooper  against  Stephens  and  Wife.  Tuesday, 

^  Nov.  3d, 

ASSUMPSIT  for  the  price  of  hay  sold  to  the  wife  Where  it  has 
"  been  agreed 

before  marriage.     Pleas,  npn  assumpsit,  and  the  between  debtor 

and  creditor 

Statute  of  limitations.     On  the  trial  before  Lord  Den^  that  the  latter 
Man  C.  J.,  at  the  Gloucester  Summer  assizes,  18S5,  the  goods  in  x«- 
plainti£^  ta  take  the  case  out  of  the  statute,  proved  that,  d^and^^UvT 
after  the  delivery  of  the  hay,  and  within  six  years  of  the  g^^i^^ods 
commencement  of  this  action,  the  wife  (who  was  then  operates  as  a 

^  payment  within 

single,  and  kept  a  public-house)  said  to  the  plaintiiT,  *^'  9  G.  4. 

c.  14.  s,  l.f  to 

*'  Mr.  Hooper^  you  must  make  use  of  some  spirit,  I  bar  the  statute 

of  limitations. 

know;  why  not  have  it  of  me?  As  long  as  I  owe  you 
money  for  hay,  if  it  is  ever  so  little  it  will  be  a  way  to 
lessen  the  debu"  The  plaintiff  said  he  would  take  a 
gallon  of  gin  at  125.,  and  ajar  filled  with  gin  was  sent 
to  him.  It  was  contended  that  this  delivery  of  goods 
by  the  wife  was  equivalent  to  a  part  payment,  and  barred 
the  statute;  and  Hart  v.  Nash  (a)  (in  the  Court  of  Ex- 
chequer) was  referred  to.  On  the  other  hand,  it  was 
urged  that  the  delivery  could  not  operate  as  a  payment^ 
inasmuch  as  the  defendants,  if  now  suing  for  the  price  of 
the  spirits,  could  only  declare  as  for  goods,  and  not  for 
a  liquidated  sum  of  money.  The  Lord  Chief  Justice 
gave  leave  to  the  defendants  to  move  to  enter  a  nonsuit; 
and  the  plaintiff  had  a  verdict 


Ludlow  Seijt   now  moved   according  to   the  leave 

reserved.     The  plaintiff  must  rely  upon  the  clause  in 

(o)  2  Cro.  M.  ^  R»  337* 

F  4  Lord 
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18S5.        Lord  TenterderCs  act,  9  G.  4.  c.  14.  s.  1.,  which  provides 
„  that  nothing  therein  contained  "  shall  alter  or  take 

againM  away  OF  lessen  the  effect  of  any  payment  of  any  principal 
or  interest  made  by  any  person  whatsoever.^'  To  bring 
this  case  within  the  proviso,  there  ought  to  have  been 
what  is  technically  and  properly  called  a  payment; 
such  as  might  formerly  have  been  given  in  evidence 
under  the  general  issue.  This  transaction  was  not 
such  a  payment.  [Lord  JQenman  C.  J.  Hart  v.  Nash  (a) 
appears  to  be  in  point] 

The  Court  {b)  took  time  to  enquire  as  to  the  decision 
in  Hart  v.  Nash  (a),  which  was  not  yet  reported ;  and, 
in  the  same  term  (Nooember  7th), 

Lord  Denman  C.  J.  said :  Hart  v.  Nash  (a),  decided 
in  the  Court  of  Exchequer,  rules  the  present  case. 
Where  any  thing  is  received,  upon  agreement,  in 
reduction  of  a  debt,  that  is  a  payment  sufficient  to  take 
the  debt  out  of  the  statute  of  limitations. 

Rule  refused. 

(a)  2  Cro,  M.  j*  JR.  337. 

(b)  Lord  Dmrifuai  C  J.,  PaUesorh  WUHemtf  and  Coleridge  Js. 
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Gamb&ell  against  The  Earl  of  Falmouth  and  ^^ 
Austin. 


CASE  for  taking  an  excessive  distress  for  31.  lOs.^  To  •declar- 
ation for  an 
whereas  only  IZ.  Ss.  was  due.    Plea,  that  the  whole  excetuTe  dis^ 

.  .«  •         n         t         •       \  tress  for  lenty 

was  due  and  m  arrear  (not  stating  for  wnat  tune},  con-  defendant 
eluding  to  the  country.    Similiter.    On  the  trial  before  Sirwhole  sum 
Lord  Denman  C.  J.,  at  the  last  Berkshire  assizes,  it  ap*  ^^„e*tnd'iB 
peared  that  the  plaintiff  held  the  premises,  on  which  the  »r^'  ^^"^ 
distress  was  made,  as  weekly  tenant^  of  the  defendant,  country,  on 

•^  which  plaintiff 

the  Earl  oS Falmouth^  originally  at  a  rent  of  2s4  dd.  per  joined  issue*. 

Held  that,  on 

week;  and  that,  on  the  SOth  of  June  1834,  Lord  FaU  this  issue,  de- 
mouth  gave  the  plaintiff  notice  to  quit,  or  to  pay  double  precluded  from 
rent;  that  Lord  Falmouth  afterwards  gave  a  second  notice  J-eJ^in  arrwrs, 
to  the  defendant  to  quit  on  the  8th  of  December  1834,  or  *y?*'/'^V. 

^  '         that,  since  they 

to  pay  double  rent,  namely  105.  per  week ;  that,  on  the  became  due, 

other  arrears 

6ih  of  Februrary  1835,  he  levied  a  distress  for  4/.,  being  had  become  due 

and  had  been 

eight  weeks'  rent  at  105.,  due  from  the  8th  of  December  distrained  for. 

to  the  2d  of  February,  and  being  stated,  in  the  warrant  though,  on  thv 

and  notice,  to  be  for  rent  due  up  to  the  latter  day.     The  tbe^wammt' 

plaintiff  brought  an  action  for  this  distress,  as  excessive,  J^ie3*thrdi»- 

and  recovered  judgment.     On  the  27th  of  April  1835,  JJ^JI^J^^"^ 

the  defendant  Austin  levied  the  distress  for  which  the  •  d*y  n»»aed, 

being  subse- 

present  action  was  brought,  on  a  warrant  for  51,  105.,  quent  to  those 

on  which  the 

being  rent  in  arrear  on  the  22d  of  April,  and  it  was  arrears  now  in 
shewn  that  he  stated  this  to  be  for  rent  due  since  the  cn^d^^uid 
last  distress.     The  Plaintiff's  counsel  contended   that  ""^^ond^^ 
the  distress  was  not  authorized  by  stat.  4  G.  2.  c.  28.  s.  1.  f^^J^.^'J^ 
In  answer,  the  defendants  offered  proof  that  there  tvere  that  it  was  for 

*^  rent  due  since 

arrears  the  last  distress. 


Gambkbll 
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arrears  of  rent  unsatisfied}  which  had  accrued  on  days 

antecedent  to  the  accruing  of  those  arrears  which  were 

agaifut       distrained  for  on  the  6th  of  Fehruary  18S5;  and  that 

The  Earl  of  . 

Falmouth,  such  previous  arrears  made  up  the  &L  lOs.  at  the  rate  of 
the  original  rent.  The  plaintiff's  counsel  contended 
that  these  could  not  be  taken  into  account;  but  the 
Lord  Chief  Justice  received  the  evidence,  and  the  de- 
fendant had  a  verdict 

LudUm  Seijt.  now  moved  for  a  new  trial.  Although 
it  is  competent  to  a  landlord  to  distrain  on  one  account, 
and  avow  on  another,  yet  that  principle  is  inapplicable 
to  a  case  where  the  complaint  is  that  too  much  has 
been  distrained  for.  The  distress  on  the  6th  of  Fe^ 
hruary  1835  must  be  considered  as  having  the  effect  of 
a  statement  of  account  by  Lord  Falmouth^  up  to  that 
day.  *<  It  is  the  duty  of  a  landlord  to  make  a  distress, 
at  once,  for  his  whole  rent,  if  he  can  find  sufiicient 
goods  on  the  premises;  for  various  distresses  are  vex- 
atious to  the  tenant.  And,  therefore,  at  the  common 
law,  if  the  landlord  made  an  insu£Bcient  distress  when 
he  might  have  taken  more,  a  second  distress  for  the 
remainder  of  the  same  rent  was  illegal :  for  it  was  his 
own  folly  not  to  have  taken  enough  at  first;  but  if  it 
appeared  that  he  could  not  find  a  sufficient  distress  on 
the  land,  then  it  seems,  that  even  at  the  common  law, 
he  might  distrain  again,"  Bradby  on  Distresses,  ch.  5. 
p.  130.  (a).  The  statute  17  Car.  2.  c.  7.  5.4.  enables 
the  landlord,  in  the  cas^s  there  pointed  out,  to  make 
successive  distresses,  if  the  distress  shall  not  be  found  to 
be  of  the  full  value  of  the  arrears  distrained  for ;  but  it 

(•)  Citing  WaUU  v.  SaviU,  SLiUw,  1536.    Anon,  Cro,  JSlk,  13. 

is 
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is  not  pretended  here  that  such  was  the  case  on  the  first 
occasion,  or  that  there  was  not  then  a  sufficient  distress 
on  the  premises  for  all  the  arrears  claimed  at  the  time. 

Patteson  J.  No  doubt  a  man  is  not  entitled  to  dis- 
train at  di£Perent  times  for  a  rent  due  on  the  same  day. 
But  if  rent  become  due  at  different  times,  he  may  dis- 
train separately.  Independently  of  that,  look  at  this 
issue.  The  question  is,  whether  the  sum  was  in  arrear 
or  not     If  it  is  not  satisfied,  it  is  still  in  arrear. 


75 


1SS5. 


Gambebll 


Th«  Earl  of 
Faluovtb. 


Williams  J.  I  understand  the  objection  to  be  that, 
because  the  defendants  assumed  to  distrain  for  rent  not 
proved  to  be  due,  they  were  precluded  from  justifying 
themselves  by  shewing  that  there  was  other  rent  in 
arrear.  I  do  not  see  why  they  are  to  be  prevented 
from  shewing  that  rent  was  in  arrear,  different  from  that 
for  which  they  at  first  claimed. 

Coleridge  J.  The  objection,  if  there  be  one,  is 
to  the  reception  of  the  evidence.  But  what  is  the 
issue  ?  Whether  so  much  is  due  and  in  arrear.  I  can- 
not conceive  why  arrears  are  not  to  be  taken  into  con- 
sideration, because  there  has  been  a  distress,  since  they 
accrued,  under  which  they  were  not  satisfied.  It  may 
be  very  true,  that  the  landlord  thought  he  had  covered 
all  the  arrears  by  the  first  distress.  But  that  is  not  to 
prevent  him,  under  this  issue,  from  shewing  what  was 
really  due. 

Lord  DEifMAN  C.  J.  The  issue  is,  how  much  was 
due  ?  The  objection  now  raised  is,  that  the  del^ndants 
cannot  say  that  more  was  due  at  the  former  period, 

than 
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than  tbey  then  claimed.    That  objection  does  not  apply, 
as  the  pleadings  stand.     There  seems  to  me  to  be  no 
ogamst        ground  of  complaint,  either  in  law  or  in  justice. 

The  £arl  of 

Faluouth.  Rule  refused. 


Gaxbrxll 


^<ednad^,        J)q£  qh  jjjg  Demise  of  Benjamin  Preedy, 

Nov,  4tli,  ' 

against  Holtom  and  Another. 
Devise  to  A.  of  HpHIS  ejectment  was  tried  before  Williams  J.  at  the 

the  mesfiueffe         Jl 

in  s.  in  which  Oxfordshire  Summer  Assizes,  1836.     The  premises 

with  the  build-'  claimed  were  two  cottages,  with  gardens,  outhouses,  &c., 

wS!?'^mn^,  a^  Swalcltfej  Oxfordshire.     The  defendants  made  title 

"tnll  *?***  Under  Joseph  Preedy,  the  elder  brother  of  the  lessor  of 

'"ifj*^***^^'  ^®  plaintiff.     Both  brothers  claimed  the  premises  in 

called  C|  D*^ 

and  -B.,  (with     question  under  the  will  of  their  father. 

the  brick.kiln 

erected  there-  The  testator,  by  his  will,  produced  at  the  trial,  de- 
with  their  ap-  vised  to  trustees  all  his  real  estate,  upon  trust  that  his  . 
^^^^^heform  ^^^  trustees  and  the  survivor  of  them  and  the  heirs  of 
Tlfte^atw^t^  ^^^  survivor  should,  during  the  minority  of  his  eldest 
TCCM^whowu^^  son  Joseph  Preedy,  receive  the  rents  and  profits  of  all 
ther,  to  p.  of  a  that  messuage  or  tenement  in  Swalcliffe  aforesaid  wherein 

second  roes-  '*' 

suage,  and  of     he  the  Said  testator  then  resided,  with  the  offices,  out- 

'all  other  the 

testator's  lands  houses,  bams,  stablcs  and  other  edifices  and  buildings, 

ments  in  s,  i/ards  and  gardens,  to  the  same  adjoining,  and  all  those 

before  deviwd  Several  ^  closes  or  enclosed  grounds,  pieces  and  parcels 

thiswiU^J?.*'  of  land  lying  and  being  in  Swalcliffe  aforesaid,  called  or 

claimed  two 

cottages  in  S,  which,  when  the  will  was  made,  adjoined  the  messuage  resided  in  by  the 
testator,  but  were  not  in  his  occupation,  and  were  divided  by  a  wall,  which  he  had  built, 
from  the  messuage. 

Held,  that  the  words  referring  to  the  testator's  own  occupation  appb'ed  only  to  the  pre- 
mises mentioned  after  the  words  "  to  the  same  adjoining  ;**  that  evidence  was  admissible 
to  shew  the  situation  of  the  premises,  and  by  whom  they  were  occupied ;  but  that  those 
facts,  being  proved,  did  not  raise  such  an  ambiguity  as  warranted  the  reception  in  evidence 
of  declarations  made  by  the  testator  when  giving  instructions  for  his  will,  to  shew  thai  he 
intended  B,  to  have  the  cottages^ 

known 
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known  by  the  several  names  of  Cam  House^  TrenchiU^        1835. 

Lonoer  TrencktUy  FemhiUj  Close  taken  out  of  TrenchiU^ 

Dos  dem. 

together  with  the  brick  kiln  erected  thereon,  and  the       Pmkdt 

.  .  .  etgaifut 

Farhilly  with  their  appurtenances,  part  of  the  farm  and      Holtok. 

lands  then  in  his  aam  occupatiouy  as  the  same  should 

become  due,  and  did  and  should  stand  and  be  possessed 

of  such  rents,  issues,  and  profits,  upon  the  trusts  and  for 

the  intents  and  purposes  therein-after  expressed  and 

declared  concerning  the  same ;  and,  when  and  so  soon 

as  his  said  son  Joseph  Preedy  should  have  attained  the 

age  of  twenty-one  years,  then  did  and  should  be  seized 

of  and  in  all  that  his  said  messuage  or  tenement  in 

Swalcliffe  aforesaid  wherein  he  then  resided,  with  the 

offices,  out-houses,  barns,  stables,  and  other  edifices  and 

buildings,  yard  and  garden  to  the  same  adjoining,  and 

the  said  several  closes  or  inclosed  grounds,  pieces  and 

parcels  of  land  in  Swalcliffe  aforesaid  last  therein-before 

particularly  mentioned,  with  their  appurtenances,  in  trust 

for  his  said  son  Joseph  Preedy^  his  heirs  and  assigns  for 

ever. 

And  upon  further  trust  that  they  the  said  trustees  and 
the  survivor  of  them,  and  the  heirs  of  such  survivor,  did 
and  should,  during  the  minority  of  his,  the  said  testator's, 
son  Benjamin  Preedy^  receive  the  rents,  issues,  and  profits 
of  all  that  his  messuage  or  tenement  in  Swalcliffe  afore- 
said called  the  Old  Grange^  with  the  offices,  out-houses, 
and  other  edifices  and  buildings,  yard  and  garden,  to 
the  same  adjoining,  and  all  and  every  other  his  closes  or 
indosed  grounds^  pieces  and  parcels  of  landj  and  other 
hereditaments^  in  Swalcliffe  aforesaid,  with  their  appur- 
tenances, except  what  he  had  therein-before  devised  to  or 
in  trust  for  the  use  of  his  eldest  son  Joseph  Preedy^  as  the 
same  should  become  due:  and  did  and  should  stand 

and 
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18S5*  and  be  possessed  of  sach  rents,  issues,  and  profits,  upon 
"  ~  '  the  trusts,  and  for  the  intentis  and  purposes  therein-after 
PsBcoT      'expressed  and  declared  concerning  the  same ;  and  when 

againtt 

HoLTOK.  and  so  soon  as  his  said  son  Benjamin  should  attain  his 
age  of  twenty-one  years,  then  upon  trust  that  they  his 
said  trustees  or  the  survivor  of  them,  or  the  heirs  of 
such  survivor,  did  and  should  stand  and  be  seized  of 
and  in  all  that  his  said  messuage  or  tenement  in  Swdln 
cliffe  aforesaid,  called  the  Old  Grange^  with  the  offices, 
out-houses,  and  other  edifices  and  buildings,  yard  and 
garden  to  the  same  adjoining,  and  all  and  every  his  said 
closes  or  inclosed  grounds,  pieces  and  parcels  of  land 
and  other  hereditaments  in  Smalcliffe  aforesaid,  last 
therein-before  mentioned,  with  their  appurtenances,  in 
trust  for  his  said  son  Benjamin  Preedy,  his  heirs  and 
assigns  for  ever. 

The  question  at  the  trial  was,  whether  the  cottages 
with  the  gardens  &c.  passed  to  the  trustees  for  Joseph 
under  the  first  part  of  the  will,  or  for  Benjamin  under 
the  subsequent  devise  of  all  the  closes  and  heredita- 
ments not  before  devised.  For  the  plaintifi*,  evidence 
was  given  that  the  testator  lived  in  the  messuage  at 
Smalcliffe  at  the  time  when  he  made  his  will ;  that  the 
cottages  had  formed  part  of  the  Smalcliffe  farm,  but  that 
the  testator  had  separated  them  from  it  by  a  wall,  and 
that,  before  and  at  the  time  when  the  will  was  made, 
they  were  so  separated,  and  were  in  the  occupation  of 
tenants.  It  was  further  proved,  for  the  plaintiff  that 
there  were  cottages  on  the  Swalcliffe  estate,  a  quarter 
of  a  mile  from  the  place  where  the  testator  resided. 
Evidence  was  also  given  as  to  the  comparative  value  of 
the  Swalcliffe  and  Grange  properties.  And,  for  the 
purpose  of  shewing  that  the  testator  intended  the  two 

cottageis 
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cottages  in  question  to  pass  under  the  second,  and  not        18S5. 
the  first  clause  of  his  will,  the  plaintiff's  counsel  pro-      / 
posed  to  prove  certain  declarations  made  by  the  testator,       P»kkdt 

againtt 

when  giving  instructions  for  his  wiU  :  but  this  evidence      Holtom. 

was   objected   to,  and  excluded.     The  learned  judge 

in  summing  up  told  the  jury  that  the  question  was  one 

of  law,  and  that  in  his  opinion  the  cottages  adjoining 

the  Sncaldiffe  farm  passed  to  Joseph  by  the  will ;  but  that 

the  plaintiff  should  have  leave  to  move  to  enter  a  verdict 

for  him  if  the  Court  of  King's  Bench  should  hold,  upon 

the  facts  proved,  that  the  words  of  the  devise  were  not 

sufficient  to  pass  the  premises  in  question  to  the  trustees 

for  JosepVs  use.     The  defendants  had  a  verdict,  and 

leave  was  given  to  move. 

Ludlow  Seijt.  now  moved  that  a  verdict  might  be 
entered  for  the  plaintiff,  or  a  new  trial  had  on  ac- 
count of  the  rejection  of  evidence.  The  cottages  passed 
to  the  trustees  for  Benjamin,  the  lessor  of  the  plain- 
tiff, by  the  residuary  clause.  It  is  true  they  may 
be  said  to  adjoin  the  tenement  on  which  the  testator 
dwelt,  according  to  the  first  clause,  but  that  requires, 
not  only  that  the  buildings,  &c.,  which  are  to  pass 
for  the  benefit  of  Joseph  shall  adjoin  the  testator's  re- 
sidence, but  also  that  they  shall  have  been  ^^part  of 
the  farm  and  lands  in  his  occupation"  at  the  time 
when  he  made  his  will.  If  there  is  a  doubt  as  to  the 
meaning,  Benjamin^  who,  as  the  residuary  legatee, 
stands  in  the  situation  of  an  heir  at  law,  is  entitled  to 
a  construction  in  his  favour:  nothing  is  to  be  taken 
from  him  unless  expressly  devised.  As  to  the  evidence; 
extrinsic  evidence  was  admitted  in  explanation  of  the 
will,  and  from  that  a  difficulty  resulted,  which  required 

further 
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18S5.       ^urther'parol  evidence  to  explain  it;  for  it  appeared  that 
_^  the  premises  "  adjoining  "  those  inhabited  by  the  testator 

Pmut  were  not  ^^  in  his  own  occupation."  This  is  one  of  the 
HouoMu  cases  in  which  Tindal  C.  J.  lays  it  down,  in  Miller  v. 
leavers  {a)f  that  *'the  difficulty  or  ambiguity  which  is 
introduced  by  the  admission  of  extrinsic  evidence,  may 
be  rebutted  and  removed  by  the  production  of  further 
evidence,  upon  the  same  subject,  calculated  to  explain 
what  was  the  estate  or  subject  matter  really  intended 
to  be  devised."  ^Williams  J.  The  extrinsic  evidence 
adduced  was  only  for  the  purpose  of  shewing  the  situ- 
ation and  divisions  of  the  property,  and  the  manner 
in  which  it  was  occupied;  there  was  nothing  beyond 
that,  to  introduce  evidence  of  declarations.  Patteson  J. 
The  declarations  were  offered  to  shew  what  was  meant 
by  the  will ;  the  other  evidence  only  shewed  what  was 
within  the  terms  of  the  will.  Lord  Denman  C.  J. 
Evidence  might  be  given  to  shew  what  were  the  parcels. 
That  evidence,  in  the  present  case,  did  not  introduce 
any  ambiguity.  It  was  as  if  the  testator  had  said 
*^  I  devise  my  cottages,"  and  you  had  offered  evidence 
of  declarations  by  him  that  he  meant  his  house  in  Lon» 
don*"]  The  evidence  which  it  was  here  proposed  to  offer 
was,  that  the  testator  directed  his  will  to  be  so  framed 
as  to  pass  the  cottages  to  the  use  of  Benjamin. 

Lord  Denman  C.  J.  The  testator  devises  to  the 
trustees  for  Benjamin  all  his  closes,  pieces  of  land,  and 
other  hereditaments  in  &malcliffe^  except  what  he  has 
before  devised  to  or  in  trust  for  the  use  of  his  eldest 
son.     What  has  he  so  devised  ?    The  rents  and  profits 

(•}  8  Bing.  247 

of 
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of  the  messuage  in  Swalcliffe  wherein  he  resided,  with 
the  offices  *^  and  other  edifices  and  buildings,  yards  and 
gardens,  to  the  same  adjoining."  Among  these  are  the 
cottages  in  question.  But  he  then  gives  some  lands  as 
'*  part  of  the  farm  and  lands  then  in  his  own  occu^ 
pation;"  and  it  is  contended  that  this  makes  his  own 
occupation  a  necessary  part  of  the  description  of  all  that 
he  gives  to  the  eldest  son.  I  think  that  is  not  so,  but 
that  part  of  what  is  given  is  adjoining  to  the  residence 
of  the  testator,  and  part  in  his  occupation.  Then  pro* 
perty  is  here  shewn  to  exist,  which  precisely  answers  the 
terms  of  the  will.  Upon  this  point  there  is  no  doubt. 
The  learned  Judge,  therefore,  would  not  have  been  justi- 
fied in  receiving  evidence  of  declarations  for  the  purpose 
of  shewing  the  testator's  intention.  The  ambiguity  was 
not  raised  which  might  have  rendered  such  declarations 
admissible  (a).  If  the  testator  gave  instructions  which 
have  not  been  followed,  that  cannot  now  be  helped. 


18S5. 
l>OB  dvm. 

PitVBDT 

ogamgt 


Patteson  J.  We  are  desired  to  read  the  will  as  if  the 
words  were  **  edifices  and  buildings  to  the  same  adjoin- 
ing, and  now  in  my  own  occupation."  That,  I  think 
cannot  be  done.  Extrinsic  evidence  must  be  received, 
ibr  the  purpose  of  shewing  what  a  will  refers  to ;  but  not 
to  clear  up  a  difficulty  in  the  terms  of  the  will.  If  the 
evidence  here  tendered  had  been  admitted,  it  would  have 
been  for  the  purpose  of  shewing,  that  the  language  of  the 
devise  in  question  meant  **  adjoining,  and  now  in  my 
occupation."  That  would  have  been  receiving  evidence 
to  construe  the  will. 


(a)  See  Richardton  ▼.  Watsfnh  4  B.  4;  Ad,  787. 

Vol.  IV.  G  Williams 
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Williams  J.  concurred. 

IX>x  dem. 

PaicMT  Coleridge  J.    The  only  expression  restricting  the 

ogairui 

HoLioM.  words  *^  other  edifices  and  buildings,  yards,  and  gar« 
dens,"  is  •*  to  the  same  adjoining."  The  words  "  part 
of  the  farm  and  lands  now  in  my  occupation,"  refer  to 
other  premises.  No  ambiguity  was  raised  here.  Some 
extrinsic  evidence  is  necessary  for  the  explanation  of 
every  will.  If  the  word  Blackacre  be  used,  there  must 
be  evidence  to  shew  that  the  field  in  question  is  Black" 
acre.  But  here  the  declarations  were  oflered  in  reality 
for  the  purpose  of  construing  the  expressions  of  the  willy 
and  giving  them  a  more  extended  meaning  than  the 
words  themselves  bear. 

Rule  refused. 


Thurtdm^,  RoBINSON,  GcDt.,  Ooe,  &C,  agUinSt  GOMPERTZ. 

An  affidavit  of  A  MOTION  was  made  before  Uttledale  J.  in  the 
notice  on  acre-  Bail  Couit,  that  the  defendant  might  be  brought 

coJpuUory  "p  uudcT  the  compulsory  clause  (sect  1 6.)  of  stat  32  G.  2. 
I'wda*  Act  ^'  ^^"  ^^  ^®  affidavit  of  service  of  notices,  it  was  stated 
^T^U^nof^*  ^^^  ^  detaining  creditor  named  Treppass  had  been 
sufficient  if  it  gerved  by  leaving  the  notice  with  the  landlady  of  the 
that  the  nodce    house  where  he  lodged.    LittledaleJ.,  on  reference  to  a 

"Vf  as  left  with  " 

the  landlady  of  case  in  8  Dowl.  P.  C.  (a),  held  this  insufficient. 

the  house  where 

he  lodges ;  or 

with  a  person  at  the  house  where  he  resides,  who  afterwards  stated  that  she  acted  as  h» 

servant,  and  had  delivered  it  to  him,  she  herself  making  no  afiidavit,  and  there  being  no 

affidavit  of  belief  that  the  statement  of  such  person  was  true. 

(«)  Probably  Gardntr  v,  Green^  3  DowL  P.  C.  843. 

F.  V.  L 
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F.  V.  Lee  now  renewed  the  motion  in  this  Court,  on        18S5* 
an  amended  affidavit  statins:  that  Tt-eppass  had  been       * 
served  with  notice  ^  by  delivering  the  same  to,  and  leav-        agaimt 

GoMrxsn*  ' 

iag  k  withy  a  fieniale  of  Ae  name  of  Miss  Wood,  at  the 
house  in  which  the  said  Charles  Stephen  Treppass  resides, 
sitoate^"  &c.,  **  and  which  said  Miss  Wood  did,  on  this 
present  5th  of  Nooembery  inform  this  deponent  that  she 
acts  as  the  servant  of  the  srid  Charles  Stephen  Treppass^ 
and  diat  she  did,  on  the  said  10th  day  of  October  last, 
deliver  the  said  notice  to  the  said  Charles  Stephen  Trep^ 
pass!*  [Patteson  J.  She  might  have  made  an  affidavit 
herself.  Coleridge  J.  It  only  appears  by  the  statement 
she  is  said  to  have  made,  that  she  acts  as  servant.  Wil" 
Hams  J.  You  do  not  even  allege  that  you  believe  it  to 
be  true.] 

Lord  Denman  C.  J.  I  think  this  is  not  enough,  though 
I  am  sorry  that  a  party  should  be  defeated  on  such  a 
point  An  allegation  of  service  in  this  form  admits  of 
the  suggestion,  that  a  person  may  have  been  coUusively 
stationed  at  the  house  to  receive  the  notice,  and  give  the 
answer. 

Patteson,  Williams,  and  Coleiiidge  Js.  con- 
curred (fl). 

Rule  refused. 

(a)  Doe  on  the  Demise  of  H  ungate  against  Rob.  jbiwaiy  siii 

1S35. 
StK  F.  PoUock,  Attorney- General,  moTed  to  make  a  rule  abcolute  for    To  make  a 
ttaying  pnKCcdings  tiU  payment  of  costs  in  a  former  ejectment.     The  ^^^^  absolute, 
affidavit  of  Mnrice  of  the  rule  nisi  aUted  that  a  copy  had  been  left  by   ^. "°  ^|^"^ 
the  deponent  at  a  house,  with  a  female  who  described  herself  as  the   it  is  not  suffi. 
cient  that  a  de- 
ponent should 
iweu'  to  DoCice  of  the  rule  nisi  having  been  left  at  the  dwelling-house  of  the  opposite 
party,  in  hia  abaence,  with  a  person  who  afterwards  told  the  deponent  that  she  had  delivered 
Che  notice  ;  the  deponent  mutt  state  that  he  believes  this  to  be  true. 

G   2  occupier, 
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18S5«         occupier,  md  who  said  that  the  lessor  of  ihe  plaintiff  and  hk  wife  both 

^_         lodged  there,  but  were  at  present  out;  and  who,  on  seeing  the  notios 

Bob  dem.       directed  to  Lieutenant  Hungaie,  said  that  the  lessor  of  the  plaintiff  called 

HuNGATB       himself  Sb  WU&am  Hungaie f  that  she  proniised  to  deliyer  the  notice; 

'^  and  that,  two  days  afterwaids,  the  deponent  called  again,  and  saw  tiwr 

same  female,  who  said  that  the  lessor  of  the  plaintiff  was  out,  and  that 

she  had  deliyered  the  notice  to  him.     The  deponent  did  not,  howerer^ 

swear  to  his  own  belief  either  that  the  delivery  had  taken  place,  or  that 

the  lessor  of  the  plaintiff  lived  at  the  house  in  question* 

Per  Curiam,  (Lord  Denman  C.  J.,  IMtledale,  WMamtf  and  Cok^ 
ridge  Js.}.  The  affidavit  does  not  go  far  enough.  It  is  very  important 
that  we  should  enforce  every  security  against  collusion. 

Sir  JF*.  PbOock,  Attorney- Oeneral,  then  prayed  that  the  rale  might  bo 
enlarged. 

Per  Curiam,  That  is  objectionable^  because  then  you  will  g«dki  tho 
whole  object  of  your  rule.  But  you  may  add  a  fresh  affidavit,  and  apply 
to  a  Judge  at  chambers. 

The  rule  was  afterwards  made  absolute^  on  the  affidavit  being  resworn, 
with  the  addition  that  the  deponent  believed  the  delivery  to  have  takei» 
place. 


^^jj^         Gye,  Assignee  of  Mills,  an  Insolvent  Debtor^ 
against  Hitchcock  and  Others. 

An  insolvent       A  SSUMPSIT  for  money  had  and  received  by  the 

debtor  executed  jTm,  '' 

a  warrant  of  defendants  to  tlie  use  of  the  insolvent  after  he  had 

attorney,  on 

which  judg-  subscribed  his  petition.  Plea,  non  assumpsit  On  the 
signed,  and  he  ^^ial  before  Lord  Denman  C.  J.,  at  the  London  sitting» 
^t^^rison.  *^  ^^^  "^^y*  ^'  appeared  that,  on  the  12th  of  September 
hb^^ods^CTo  1834,  the  insolvent  gave  a  warrant  of  attorney  to  the 
■a«ed  and  mU  defendants,  upon  which  judgment  was  signed  on  the  15th 

under  a  n.  nu 

on  the  judg-      of  October.     On  the  20th,  the  insolvent  went  to  prison, 

ment,  and  the 

proceeds  were  paid  to  the  judgment  creditors.     The  insolvent  petitioned,  and  his  effect* 

were  assigned  under  the  Insolvent  Debtors'  Act,  7  G.  4.  c.  57. : 

Held,  that  the  assignee  might  recover  the  proceeds  of  the  sale  from  the  judgmeni 
creditors,  as  money  had  and  received  to  the  use  of  the  anignee  after  the  subsoibiog  of  the 
petition,  on  section  34.  of  the  act 

and 
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and  afterwards,  on  the  same  day,  his  goods  were  taken        18S5. 
in  execution  upon  a  fi,  fa.  under  the  judgment:  they  were       — - 

Gtb 

sold  on  the  2Sd  of  October^  and  the  money  paid  to  the  againd 
defendants  on  the  31st.  On  a  subsequent  day  the  in- 
solvent subscribed  his  petition  to  the  Insolvent  Debtors' 
Court;  and  on  the  16th  of  November  the  assignment  to 
the  plaintiff  was  made.  The  action  was  brought  to  re- 
cover the  proceeds  of  the  sale.  The  defendants'  counsel 
injected  that  they  were  not  liable  in  this  form  of  ac- 
tion; but  the  Lord  Chief  Justice  ruled  that  the  action 
lay,  and  a  verdict  was  found  for  the  plaintiff  for  the 
amount  of  the  proceeds,  his  Lordship  reserving  leave  to 
the  defendant  to  move  to  enter  a  nonsuit. 

Hoggins  now  moved  accordingly.  By  the  thirty-fourth 
section  of  the  Insolvent  Debtors'  Act  (7  G.  4.  c,  57. )»  ^^ 
person  after  the  imprisonment  shall  avail  himself  of  any 
execution  issued  on  any  warrant  of  attorney  executed 
by  the  insolvent.  The  plaintiff  was,  therefore,  entitled 
to  treat  the  execution  and  sale  as  void,  and  might 
have  brought  trover  for  the  goods,  on  the  ground  thai 
no  title  passed  to  the  defendants.  But  if  be  bring 
money  had  and  received,  this  affirms  the  sale,  accord- 
ing to  the  principle  laid  down  by  Lord  Kenyon  in 
Smith  V.  Hodson  (a).  \PcUteson  J.  That  was  an  action 
for  goods  sold  and  delivered,  which  of  course  affirmed 
the  sale.]  The  money  here  could  be  had  and  received 
to  no  use  but  that  of  the  judgment  creditors.  [Lord 
Denman  C.  J.  Why  are  they  to  receive  the  proceeds 
from  the  sheriff?]  There  was  no  assignee  at  the 
time  of  the  sale,  and,  therefore,  the  money  at  any  rate 

(a)  4  r.  II,  217. 

G  3  could 
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coald  not  be  had  and  received  to  the  use  of  the  plaintiff. 
{Patteson  J. '  The  assignment  has  relation,  as  in  bank- 
ruptcy.] 

The  Court  {a) 

Refused  the  rule. 

(a)  Lord  Denman  C.  J.,  PaUmmt  Wilhams,  and  Cokridge  Jt. 


Friday, 
JVbo.eUu 


Roe  on  the  several  Demises  of  Edmund  Wil- 
KiNS    and    John    Wilkins    against   James 

WiLKINS. 


In  ejectment, 
the  defendant, 
upon  notice 
from  the  plain- 
tiff, produced 
a  deed ;  and 
it  was  proved 
that  the  de- 
fendant's at- 
torney had 
stated,  before 
the  trial,  that 
the  defendant 
claimed 
through  that 
deed:  Held, 
that  this 


ipjECTMENT  for  premises  in  Gloucestershire.  On 
the  trial  before  Lord  Denman  C.  J.,  at  the  last  Glou- 
cester assizes,  it  appeared  that  Edmund  Wilkins  claimed 
as  administrator  to  Joseph  Wilkins  the  elder,  deceased ; 
and  that  John  Wilkins  claimed  as  administrator  to  Ann 
WiUcins^  deceased,  the  wife  of  Joseph  Wilkins  the  elder. 
The  tide  of  Joseph  Wilkins  the  elder  rested  upon  a 
lease  of  the  premises  in  question,  made  to  Ann  Wilkins^ 
which  the  plaintiff  had  given  the  defendant  notice  to 

StwT'^epiain.  produce,  and  which  was  called  for  at  the  trial,  and  pro- 
tiff  to  put  it 

in,  without 
proving  the 
ciecution,  be- 
fore the  de- 
fendant's case 
was  opened. 
A  woman, 
livins  apart 

from  her  husbdnd,  obtained  a  demise  of  property  for  a  term.  The  husband's  repre- 
sentative  brought  ejectment  against  a  party  who  claimed  to  have  had  adverse  possession 
for  more  than  twenty  yean,  and  who  had  obtained  and  held  possession  without  knowing 
of  the  husband*s  existence :  Held,  that  it  was  no  misdirection  to  direct  the  jury  to  find 
ior  the  plaindff,  unless  they  thought  that  such  possession  was  adverse  to  the  wife ;  in- 
asmuch as,  if  adverse  to  the  wife,  it  was  adverse  to  the  husband,  and  not  otherwise. 

lease. 


duced  by  the  defendant.  No  evidence  was  given  of  the 
execution ;  but  it  was  proved,  on  the  part  of  the  plain- 
tiff, that  the  defendant's  attorney  had  said,  shortly 
before  the  trial,  that  the  defendant  claimed  under  the 
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lease.     The  Lord  Chief  Justice  was  of  opinion  that  this        1835. 

dispensed  with  proof  of  the  execution  |  but  he  gave  leave 

to  move  to  enter  a  nonsuit.     It  further  appeared  that       Wilkins 

agcdntt 

Ann  Wilkins  had  married  Joseph  WiUcins^  the  father,  in  Wiixixs. 
1777>  from  whom  she  afterwards  separated;  and,  her 
husband  being  still  alive,  married,  or  lived  as  wife  with 
Bryant,  After  this,  Bryant  took  into  his  occupation  the 
premises  iii  question,  being  a  certain  part  of  the  waste  of 
the  manor  of  Henbwy.  He  died  in  1809.  At  the  time 
of  hb  death,  Joseph  Wilkins  the  younger,  a  son  of  Ann 
Wilkins  and  her  first  husband,  was  living  with  Ann  Wil' 
kins*  She  obtained  a  lease  of  the  premises  in  question 
(being  the  lease  above  mentioned)  from  the  lords  of  the 
manor  of  Henbury^  conveying  to  ^^  Ann  Bryant^  widow," 
a  term  of  ninety-nine  years  from  March  25th,  1812,  de- 
terminable on  certain  lives,  which  were  not  extinct  at 
the  time  of  the  trial;  and  she  afterwards,  in  March  1813, 
gave  up  this  lease  to  her  son,  signing,  at  the  same  time, 
the  following  memorandum,  "  Joseph  Wilkins  took  to  all 
that  Ann  Bryant  had  for  maintaining  of  her  and  two 
children  from  May  10th,  1810,  to  March  25th,  1813." 
After  this,  Joseph  Wilkins  occupied  tlie  premises  and 
built  a  house  there.  He  afterwards  went  to  Demarara, 
leaving  the  premises  tp  be  managed  by  the  defendant, 
and  died  in  1821,  devising  them  to  him.  The  defendant 
had  occupied  them  from  the  time  when  Joseph  WiU 
kinsj  the  son,  left  England^  to  the  commencement  of 
the  present  action.  Ann  Wilkins  died  in  1823;  and 
Joseph  Wilkins^  the  father,  in  1826.  It  did  not  appear 
that  Bryant  or  Jo^h  Wilkins,  the  son,  had  been  aware 
of  the  existence  of  Jo5^A  Wilkins^  the  father,  from  the 
time  when  Ann  Wilkins  began  to  live  with  Bryant. 
The  Lord  Chief  Justice  directed  the  jury  to  find  for 

G  4  the 
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.3885.  the  plaintiff,  unless  they  were  of  opinion  that  the  oeca- 

"^"^  pation  hy  Joseph  Wilkins^  the  son,  and  the  defimdant, 

.  ^H^jL^Ks  was  adverse  to  Ann  Wilkins.     Verdict  for  the  plaintiff. 


LudUm  Seijt.  now  moved  to  enter  a  nonsuit,  or  for  a 
new  trial  on  the  ground  of  misdirection.     First,  it  is 
true  that,  when  a  party  produces  a  deed  which  has  been 
called   for,  under  which  he  himself  claims,  the   other 
side  may  treat  the  execution  of  the  deed  as  proved. 
But  that  principle  is  applicable  only  where  it  appears 
that  the  party  producing  rests  his  case,  at  the  trial,  on 
the  validity  of  the  deed.     Here,  the  party  producing, 
being  the  defendant  in  ejectment,  was  not  called  upon 
to  shew  any  title  till  the  plaintiff  had  proved  a  title* 
The  plaintiff  cannot  assume,  upon  evidence  of  any  thing 
passing  out  of  Court,  what  the  defendant's  case  is  to  be, 
for  the  purpose  of  relieving  himself  from  the  burthen  of 
proof.    Secondly,  the  Judge  ought  to  have  told  the  jury 
that  the  question  was,  whether  the  occupation  was  ad- 
verse to  Joseph   Wilkinsy  the  father;   for  the  plaintiff 
claims  through  him.     In  order  to  explain  an  occupa- 
tion, and  to  shew  that  it  is  enjoyed  under  a  recognition 
of  the  title  of  another  claimant,  it  is  necessary  to  shew 
some  privity  between  the  occupier  and  the  claimant. 
Here  it  is  attempted  to  infer  a  recognition,  by  the  occu- 
pier, of  a  claimant  whose  existence  he  is  ignorant  of, 
from  the  mere  circumstance  that  such  unknown  party 
has  a  legal  claim  in  right  of  another  person,  whose  title 
the  occupier  is  supposed  to  recognise.     Such  a  legal 
claim,  unknown  to  all  parties  at  the  time,  cannot  con- 
stitute an  implied  acknowledgment. 

Lord  Denman  C.  J.    It  is  clear  that  the  lease  was 
properly  received    in  evidence  without   proof  of  its 

execution. 
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execution.    Knight  v.  Martin  (a)  shews  tbis.    It  did  in-       1885. 
deed  appear,  in  that  case,  that  both  parties  claimed      ^    y* 

Mob  fUttu 

nnder  the  same  agreement :  but  extrinsic  evidence  was  Wums 
admitted  to  shew  that  fact;  and  the  rule  necessarily  \inxsAu 
supposes  that  such  a  fact  must  be  shewn  by  extrinsic 
evidence;  for  it  could  not  appear  from  the  inspection 
of  the  deed  till  the  deed  could  be  read.  As  to  the 
second  point,  if  the  possession  was  adverse  to  the  wife  it 
was  adverse  to  the  husband.  The  husband  had  allowed 
her  to  enjoy  the  property,  and  took  no  part  in  the 
management  of  it.  The  jury  considered  that  her  per- 
mission to  her  son  to  live  in  it,  in  consideration  of  his 
supporting  her,  gave  him  no  title  adverse  to  her:  and 
therefore  he  had  no  title  adverse  to  her  husband. 

Patteson  J.  I  am  of  the  same  opinion.  Dallas  C.  J., 
in  Knight  v.  Martin  {a\  draws  a  distinction  between 
cases  where  parties  claim  the  same  interest,  and  those 
where  they  claim  adversely;  but  here  the  contending 
parties  had  clearly  one  common  interest  in  the  title 
created  by  the  deed. 

Williams  and  Coleridge  Js.  concurred. 

Rule  refused. 

(a)  Gow'i  -y.  P.  C.  26. 
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18S5. 


Friday^ 
Nov,  6t!tu 


Since  the  Rule 
(HiL  4  r.  4.) 
that  the  entry 
of  proceedings 
on  the  record 
for  trial,  or  on 
the  judgment 
roll,  shall  be 
taken  to  be, 
and  shall  be, 
the  first  entry 
of  the  proceed- 
ings upon  re- 
cord, it  is  not 
necessary  to 
enter  upon  the 
Nisi  Prius  re- 
cord a  plea  in 
abatement  and 
judgment  of 
respondeat 
ouster  there- 
upon. 


Pepper  against  Whalley. 

nnHE  plaintiff  declared  in  covenant,  and  the  defendant 
pleaded  in  abatement,  upon  which  plea  the  plaintiff 
had  judgment  of  respondeat  ouster.  The  defendant  then 
pleaded  non  est  factum,  on  which  the  plaintiff  joined 
issue.  The  plaintiff  made  up  the  issue  on  the  nisi  prius 
record  without  any  entry  of  the  plea  in  abatement  or 
the  judgment  thereon,  and  delivered  it  to  the  defendant 
with  notice  of  trial.  The  defendant,  before  the  assizes 
for  which  the  notice  was  given,  returned  the  issue  to  the 
plaintiff,  saying  that  he  should  not  accept  it  in  iu  then 
form.  The  plaintiff  afterwards  redelivered  the  issue  in 
the  same  state ;  and  the  defendant  attempted  to  return  it 
again,  but  the  plaintiff  refused  to  accept  it.  On  the  trial 
before  Taddy  Seijt.  at  the  last  Chester  assizes,  the  cause 
was  tried  as  undefended,  and  a  verdict  found  for  the 
plaintiff. 


John  Jerois  now  moved  (a)  (on  affidavit)  for  a  rule  to 
shew  cause  why  the  verdict  should  not  ht  set  aside,  on 
the  ground  of  mis-trial,  or  why  judgment  should  not  be 
arrested.  The  rule  is,  that  the  nisi  prius  record  must 
contain  an  entry  of  the  plea  in  abatement  and  judgment, 
when  there  have  been  such  proceedings.  In  Dttbartine 
V.  Chancellor  {b)   a  judgment  (c)  was  set  aside  on  this 

(a)   Before  Lord  Denman  C.  J.,  PattesoUf  WiUiaiM,  and  Coleridge  Js. 
(6)  5  Mod.  400.     12  Mod.  190.     CaHk  447.     1  Ld.  Raym.  329. 
(c)  The  verdict,  according  to  the  reports  in  Lord  Raymond,  in  12  Mod., 
and  in  Carthew. 


very 
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very  ground.    It  is  true  that,  in  an  Anonymous  case  (a)        18S5* 
which  occurred  afterwards,  it  was  said,  "  the  old  course       7 

■Pcrrsa 

was  to  deliver  in  a  copy  of  the  whole  record ;  viz.  the  „^''*^ 
declaration,  plea  in  abatement,  &c.  and  issue ;  but  the 
Court  made  a  rule  for  the  future  that  a  copy  of  the 
narr.  and  issue  should  only  be  paid  for."  But  it 
appears  that  this  rule  did  not  prevail ;  for,  in  a  later 
case,  Coombe  v.  Pitt  (6),  an  objection  being  made  to  the 
plea  roily  that  it  omitted  the  mention  of  a  plea  in  abate- 
mentf  the  Court,  instead  of  holding  that  the  entry  of  it 
was  unnecessary,  said  that  the  irregularity  had  been 
cured  by  the  defendant's  accepting  the  issue  on  the  nisi 
prius  record,  which  was  also  without  the  plea  in  abate- 
ment* Here  the  issue  was  not  accepted.  The  reason 
of  the  rule  appears  to  be  this ;  that  the  plea  roll  ought 
of  course  to  contain  all  the  pleadings ;  but,  if  the^  nisi 
prius  roll  do  not  contain  the  plea  in  abatement,  there 
will  be  a  variance  between  the  two  records.  [Coleridge  J. 
The  old  theory  was  that  the  nisi  prius  was  a  transcript 
of  the  plea  roll.  Patteson  J.  By  the  late  rul^  **  the 
entry  of  proceedings  on  the  record  for  irisA,  or  oh  the 
judgment  roll  (according  to  the  nature  of  the  case), 
shall  be  taken  to  be,  and  shall  be  in  fact,  the  first  entry 
of  the  proceedings  in  the  cause^  or  of  any  part  thereof 
upon  record  "(c).  There  can  be  therefore  no  longer 
any  variance.]  That  shews  the  importance  of  entering 
all  the  pleadings  on  the  nisi  prius  roll ;  otherwise  they 
will  not  appear  at  all.  At  any  rate,  it  has  never  been 
understood  that  the  entries  on  the  nisi  prius  roll  are  to 
be  confined  to  the  issues  which  the  jury  are  to  try :  the 
pleadings  terminating  in  issues  at  law  are  always  entered 

(a)  1  Salk.  4.  (6)  SBwr.  1423, 1682. 

(c)  Bje^Jia.4ir.A.G€nereURules(mdBegulatUmi,lS.SB.4;A(Lii, 

there. 
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■ISSt.  4herei  even  when  they  do  not  leave  any  thing  to  be 
inquired  of  by  the  jury.  The  rule  now  contended  for 
is  laid  down  in  2  Chittjfs  Archbold^  Pr.  K.  B.  book  2. 
part  1.  (a) 

Cur.  adv.  vuU. 

Lord  Denmak  C.  J.,  in  the  same  term  [Naoember 
95th),  delivered  the  judgment  of  the  Court 

This  was  a  motion  for  a  new  trial,  or  to  arrest  the 
judgment,  after  verdict  for  the  plaintiff;  and  the  ground 
^tns  that,  there  having  been  a  plea  in  abatement  and 
judgment  of  respondeat  ouster,  no  entry  of  that  plea 
and  judgment  was  made  on  the  nisi  prius  record. 

The  case  of  Dobarieen  v.  Chancellor  (&),  in  10  fF.  d.» 
was  referred  to,  in  which  a  judgment  was  set  aside 
under  similar  circumstances,  except  that  in  that  case 
the  plea  roll  had  the  plea  in  abatement,  but  the  nisi 
prius  roll  had  not,  and  it  should  rather  seem  that  the 
Court  proceeded  on  this  variance  (c).  At  present,  since 
the  15th  rule  of  Hilary  term  183i(^),  the  nisi  prius 
roll  is  the  first  entry  on  record,  and  therefore  no  such 
variance  can  exist. 

In  a  subsequent  case  in  1  Ann.j  Anonymous  {e),  it  is 
stated  that  the  Court  altered  the  practice,  and  directed 
that,  for  the  future,  only  the  declaration  and  issue 
should  be  paid  for ;  thereby  making  it  unnecessary  to 
enter  the  plea  in  abatement  and  judgment  of  respondeat 
ouster  on  the  nisi  prius  record:  and  this  appears  to 

(a)  Pmge  572.  5th  ed. 

(6)  1  Ld.  Raym.  3S9.    5  Mod.  40a 

(c)  See  note  (a)  in  the  case  in  1  Ld,  Baym*  329.  In  the  report, 
is  Mod,  190.9  it  is  said  that  the  entry  was  ^omitted  in  the  isme  roll ;  but 
this  seems  to  mean  the  Nisi  Prius  record. 

(d)  SB.tJd.  n.  (e)  iSalk.S. 

be 
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be  reasonable,  for  they  are  quite  imniaterial  to  the        1881. 
question  ultimately  to  be  tried  between  the  parties. 

In  Combe  \.  Pitted)  a  similar  objection  was  made; 
bat,  as  the  defendant  had  accepted  the  issue,  the  Court 
held  that  he  had  cured  the  irregularity,  if  any.  In  the 
present  case  it  is  stated  that  the  defendant  refused  the 
issue,  and  that  irregularity  is  not  cured. 

We  are  however  of  opinion  that  there  is  no  irregu** 
larity,  that  the  part  of  the  proceedings  omitted  is  wholly 
immaterial,  and  therefore  no  rule  should  be  granted. 

Rule  refused* 

(a)  3  Bwrr.  1682.  . 
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1835. 

5^^*  PooLEY  against  Goodwin. 

Defendant,  A  SSUMPSIT  for  monev  had  and  received,  and  on 

being  indebted     jlJL 

to  plaintiff* in  an  account  Stated.     Plea,  non  assumpsit.     The  ac- 

15<V.,  And  being  •  ■      •  n  t       n  i 

employed  by  tion  was  brought  in  pursuance  of  a  rule  of  court  made 

wirksfor^""  under  the  interpleader  act,  stat.  1  &  2.  ^.4  c.  58.5. 1. 

Jl^Wngr^r  On  *e  trial  before  Lord  Abinger  C.  B.,  at  the  last 

an"o3e*r  toT  ^^"^H^^^  assizes,  the  following  case  was  opened  for  the 

to  pay  plaintiff  plaintiff.    The  defendant  was  an   architect  employed 

150«.oatofthe    ^  ^  ^    ^ 

first  monies  by  the  Commissioners  for  paving  and   lighting  Man- 

fendant.  After-  chester^  to  build  a  new  town  hall.     He  was  to  receive  a 

indebted  to  B.  Commission  of  seven  and  half  per  cent  on  the  money 

exwutedadeed  expended:  and  this  per  centage  he  regularly  drew  for 

Ib^ii"fart^  and  obtained  up  to  1829.     In  that  year  he  became 

assigning  and  indebted  to  the  plaintiff  to  the  amount  of  150/;  and, 

transferring  to  ^  '  ' 

^.  such  sums  as  on  being  pressed  for  payment,  he  wrote  the  following 

should  become 

due  to  him,  defendant,  from  T.,  in  trust,  first  to  pay  plaintiff  the  150^.,  and,  secondly,  to 
reuin  the  residue  totrards  payment  of  the  9972. ;  with  covenants  that  he  wuuld  not  receive 
the  money,  nor  revoke,  &c.,  that  he  had  right  to  assign,  had  not  incumbered,  and  for 
further  assurance.  Defendant  afterwards  received  150/.  from  T, ;  and  pUintifl^sued  him 
for  money  had  and  received,  and  on  an  account  stated:  Held, 

1.  'Iliat  the  action  lay  for  the  150/.,  though  no  proof  was  given  of  T.*s  assent  to  the 
order;  and  though,  at  the  time  of  making  the  order,  nothing  was  due  from  T, ;  and  though, 
at  the  time  of  making  the  deed,  there  was  not^l50/.  due  from  T.,  and  it  was,  at  such  times, 
uncertain  to  what  eitent  defendant  would  be  employed  by  T, ;  and  though  plaintiff  was 
not  a  party  to  the  deed. 

2.  That  plaintiff  was  entitled  to  give  secondary  evidence  of  the  order,  upon  proof  of  a 
bon4  fide  search  for  the  original  among  plaintiff  *s  papers  only. 

S.  That  such  secondary  evidence  was  furnished  by  a  paper,  admitted  by  defendant's 
attorney  to  be  a  true  copy  of  an  affidavit  sworn,  but  not  filed,  by  defendant  in  proceedings 
against  another  party,  such  paper  sUting  the  order  to  have  been  written  by  defendant,  and 
setting  it  out,  though  no  evidence  was  given  that  the  attorney  had  compared  the  paper 
with  the  original  affidavit  or  order. 

4.  That,  on  such  secondary  evidence  it  must  be  presumed  that  the  order  was  properlj 
stamped. 

5.  That  the  deed  was  not  a  mortgage,  but  an  absolute  assignment  of  the  defendant's 
caanm(!s. 

6.  Upon  its  appearing  that,  at  and  since  the  time  of  executing  the  deed,  less  than  SOQL 
was  due  from  T.  to  defendant,  and  that  not  so  much  as  would  make  up  500/.  was  likely 
to  be  earned  from  that  time  to  the  conclusion  of  defendant's  employment  with  T. :  Held, 
that  the  deed  required  no  more  than  a  3/.  sump,  under  stat.  55  61^  S.  c.  184.  Sched. 
Part.  I*  tit.  Cmweyancx, 

letter 
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letter  to  Mr.  Thorpe^  then  comptroller  for  the  Com-        1835. 
missioners :  —  Z 

POOLBT 

agaifut 
"Sir,  GooDwrtr. 

"I  hereby  authorise  you  to  pay  to  John  Pooley^ 
Esq.  sen.  \50L  from  my  commission  as  architect  to 
the  town  hall  of  Manchester^  out  of  the  first  monies 
ordered  to  be  paid  to  me.  His  receipt  shall  be  a  suf- 
ficient discharge  for  the  same,  this  being  the  balance 
of  account  between  John  Pooley  and  myself,  as  settled 
this  day,  the  22d  of  September  1829. 

(Signed)  "  Francis  GoodwinJ* 

**  To  John  Thorpej  Esq.  Comptroller." 

On  the  15th  of  July  1880,  the  defendant  executed  a 
deed  of  assignment  to  John  Vaughan  Barber  and  fVil" 
liam  Marshall^  whereby,  after  reciting  that  be  was  in- 
debted to  the  plaintiff  in  150/.  and  that  he  was  indebted 
to  Barber  and  Marshall  in  997/.  8s.  \\d*  for  money 
advanced  and  lent  to  him  and  paid  for  his  use,  and  in- 
terest thereon,  and  that  he,  the  defendant,  was  employed 
by  the  above  mentioned  Commissioners  as  architect,  &c. 
and  that,  being  unable  to  pay  the  said  debts,  he  had 
agreed  to  assign  to  B.  and  M.  all  and  singular  the  sum 
and  sums  of  money  which  was  or  were  then,  or  should 
thereafter  become,  due  to  him  for  his  commissions, 
charges,  and  expenses  as  such  architect,  the  defendant 
assigned  and  transferred  to  B.  and  M.  all  and  every  the 
sum  and  sums  which  then  was  and  were  or  should  at 
any  time  thereafter  become  due  from  and  payable  by  the 
Commissioners  to  him  the  defendant,  for  or  on  account 
of  his  commission,  &c;  upon  trust,  first  to  pay  the 
costs,  and  then  to  pay  the  150/.  due  to  the  plaintiff, 
and  to  retain  the  residue  towards  payment  of  the  debt 

of 
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18S5.  of  97/.  Ss.  lid.  and  the  interest  thereon.  The  deed 
contained  a  power  of  attorney  to  B.  and  M.,  and  co- 
venants by  the  defendant  to  pay  the  997/.  Ss.  11^.;  that 
he  would  not  receive  the  money  nor  revoke  the  power, 
nor  do  any  act  whereby  B.  and  M.  might  be  hindered 
in  recovering  payment ;  that  he  had  not  done  any  act  to 
incumber;  and  for  further  assurance.  The  defendant 
was  afterwards  arrested,  and,  in  April  1832,  was  dis- 
charged under  the  Insolvent  Debtors'  Act.  He  ad- 
mitted {a)j  on  the  trial,  that  he  had  received  150L  from 
the  Commissioners  since  his  discharge.  The  plaintiff 
did  not  produce  the  order  of  22d  of  September  1829 ; 
but  shewed  that  diligent  search  had  been  made  for  it 
among  his  papers.  It  was  contended  that  this  did  not 
let  in  secondary  evidence  of  the  contents;  but  the  Lord 
Chief  Baron  overruled  the  objection.  The  plaintiff 
then  put  in  a  paper  purporting  to  be  an  affidavit  by  the 
defendant,  made  in  the  King's  Bench,  entitled  between 
the  defendant  and  the  Commissioners,  in  which  the  de- 
fendant, after  stating  tliat  he  had  signed  the  order,  set  it 
out.  It  was  proved  that  the  defendant's  attorney  had  ad- 
mitted, in  conversation  with  the  plaintiff's  attorney,  that 
the  paper  was  a  true  copy  (except  as  to  the  jurat)  of  an 
affidavit  sworn  by  the  defendant,  but  not  filed  or  used. 
For  the  defendant  it  was  then  objected,  that  the  order 
was  not  proved  to  have  been  stamped,  or  assented  to 
by  Thorpe^  or  to  have  been  examined  with  the  original ; 
but  the  Lord  Chief  Baron  permitted  the  copy  to  be 
read.  The  deed  of  15th  July  1830  was  then  tendered 
in  evidence.  It  had  a  5L  stamp  only ;  and  its  reception 
was  objected  to,  on  the  grounds,  that  the  stamp  was 

(a)  By  order  of  this  Court,  forming  part  of  Uie  above  mentioned  rule 
made  under  the  Interpleader  Act. 

insufficient! 
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insufficient,  and  that  the  plaintiff  was  no  party  to  the        18S5* 

deed.    It  was  proved  that,  when  the  deed  was  executed,        " 

30/.  was  due  to  the  defendant  from  the  Commissioners ;        agamtt 

Good  wt  lb 
that,  since  then,  he  had  earned  367/.,  of  which  297/. 

were  his  earnings  since  his  discharge  under  the  Insol- 
vent Debtors'  Act,  to  the  time  the  action  was  brought; 
that  he  had  earned  40/.  more  since  the  commencement 
of  the  action,  and  that  it  was  not  likely  that  above  600/. 
more  would  be  expended,  making  therefore  an  addition 
of  not  above  45/.  to  the  commission ;  and  making  in  all 
not  above  482/.  to  be  and  become  due,  at  and  since  the 
execution  of  the  deed.  A  verdict  was  then  taken  for 
the  plaintiff  for  150/.,  and  leave  given  to  move  to  enter 
a  verdict  for  the  defendant. 

Boileau^  in  this  term  (a),  moved  accordingly.  First, 
the  search  for  the  order  of  22d  September  1829  was  in- 
sufficient The  papers  of  the  Commissioners,  and  of 
their  comptrollers,  ought  to  have  been  searched.  Se* 
condly,  the  admission  by  the  defendant's  attorney  does 
not  go  far  enough :  it  should  have  been  shewn  that  he 
had  compared  the  two  papers;  and,  at  any  rate,  that 
the  order  was  stamped,  as  it  ought  to  have  been,  being 
a  **bill  of  exchange,"  or  "order  for  money."  In 
Stat.  B5G.S.  c.  184.,  Sched.  Part  1.  Bill  of  Exchange^ 
the  words  are  ^*  Inland  bill,  draft,  or  order  for  the  pay- 
ment of  any  sum  of  money,  weekly,  monthly,"  &c» 
"  where  the  total  amount  of  the  money,  thereby  made 
payable,  shall  be  specified  therein,  or  can  be  ascer- 
tained therefrom,"  and  "  Where  the  total  amount  of  the 
money  thereby  made  payable  shall  be  indefinite;  "  and 

(o)  Tbe  motion  came  oii  twice,  Nov,  Sd,  and  Nov,  7th ;  before  Lord 
Jknman  C.  J.,  PatUmth  WUUams,  and  Coleridge  Jn, 

Vol.  IV.  H  U 


OooDwiy. 
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1835.  it  is  declared  that  **all  bills,  drafts  or  orders  for  the 
payment  of  any  sum  of  money  out  of  any  particular 

agabut  fund  wliich  may  or  may  not  be  available,  or  upon  any 
condition  or  contingency  which  may  or  may  not  be 
performed  or  happen,  if  the  same  shall  be  made  payable 
to  the  bearer,  or  to  order,  or  if  the  same  shall  be  de* 
livered  to  the  payee,  or  some  person  on  his  or  her  be* 
half,"  shall  be  deemed  to  be  inland  bills,  &c.  Thirdly, 
the  order  was  simply  a  request  addressed  to  Thorpe, 
and  might  be  revoked  by  the  defendant  at  any  Ume, 
at  all  events,  until  the  acceptance  of  it  by  Thorpe,  or 
some  one  on  the  part  of  the  Commissioners,  which  was 
not  proved.  Fourthly,  the  stamp  on  the  deed  of  15lh 
July  1830  was  insufficient.  By  stat.  56  G.  3.  c,  184., 
Sched.  Part  2.,  the  deed,  as  a  conveyance,  the  expressed 
consideration  of  which  (the  two  debts)  exceeded  1000/., 
should  have  had  a  12/.  stamp;  or,  as  SL-mortgage,  since 
the  sum  secured  exceeds  1000/.,  a  stamp  of  6/.  Fifthly, 
the  defendant  could  not  assign  his  future  earnings ;  Bo^ 
binson  v.  Macdonnell  (a).  Lastly,  since  the  plaintiff 
is  no  party  to  this  deed,  he  is  not  entitled  to  use  it* 
The  declaration,  therefore,  is  not  supported. 

The  Court  took  time  to  consult  with  the  Lord  Chief 
Baron,  intimating  that,  if  they  should  consider  the  points 
proper  to  be  argued,  a  special  case  should  be  stated* 
In  the  same  term  [November  19th), 

Lord  Denmam  C.  J.  said :  Several  objections  were 
taken  to  the  verdict.  It  was  necessary  to  prove  that 
an  order  had  been  given  for  the  payment  of  the 
money  to  the  plaintiff,  and  that  order  was  not  produced. 

(«)  5  U.  <J  S.  228. 

But, 
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Buti   in    the   opinion  of  the  Lord   Chief  Baroni   it        1835. 

was  shewn  that  a  diligent  and  bon&  fide  search  had       ^ 

been  made  for  it    Then  it  was  argued,  that  there  was        agama 

OooDwnr. 
DO  evidence  that  the  order  had  been  stamped.     But  the 

defendant  himself  bad  set  out  the  order  in  his  affidavit ; 
and,  in  the  absence  of  evidence  to  the  contrary,  we  must 
presume  it  to  have  been  duly  stamped.  But  then  it  is 
objected  that  only  a  copy  of  this  affidavit  was  produced: 
it  was,  however,  admitted  to  l)e  a  true  copy  by  the  de^ 
fendant's  attorney.  Then  the  deed  was  objected  to,  as 
having  only  a  51.  stamp,  which  was  said  to  be  insuf- 
ficient But  we  think  this  deed  was  not  a  mortgage, 
but  an  absolute  assignment  of  the  commission  due  to  the 
plaintiff;  and,  as  it  was  proved  that  this  did  not  amount 
to  500/.,  the  stamp  is  sufficient  The  trial  took  place 
under  a  rule  of  Court:  but  we  should  not  have  thought 
it,  therefore,  the  less  necessary  to  direct  a  new  trial  if 
improper  evidence  had  been  admitted.  We  do  not, 
however,  think  this  was  the  case;  and  there  must, 
therefore,  be  no  rule. 

Rule  refused. 


The  King  against  The  Archdeacon  of  Mid- 
dlesex and  Another. 


This  case  is  already  reported,  S  A.4r  E.6i5*  Umula^^ 
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Mondeoff 
Nov.  9th. 


In  the  Matter  of  Newbery,  Gent.,  One,  &c. 


Money  was  in- 
vested in  stock, 
pursuant  to  a 
will,  for  the 
benefit  of  a 
legatee.     An 
attorney  ob- 
tained the  lega- 
tee's authority, 
and  a  power 
from  her  trus- 
tee, to  sell  out 
the  stock,  re- 
presenting that 
it  might  be 
better  invested 
in  a  mortgage, 
and  that  he 
would  find  a 
proper  security. 
The  money  was 
sold  out,  and 
the  proceeds 
received  and 
held  by  the  at- 


Q    T.  WHITE,  in  last  Hilary  term,  obtained  a 

nisi  for  an  attachment  against  Jacob  Newbefi/f  an 
attorney  of  this  Court,  for  not  investing  certain  monies 
pursuant  to  a  former  rule  of  the  Court,  and  for  not 
paying  21/.  (costs)  pursuant  to  the  said  former  rule, 
and  to  the  Master's  allocatur.  The  afiSdavits  on  which 
the  present  rule  was  obtained  stated  the  following  among 
other  facts. 

James  George  by  his  will  left  certain  estates  to 
William  Hiscock  and  John  Waugh,  his  executors,  in 
trust  to  sell,  and  to  stand  possessed  of  the  produce, 
upon  trust,  as  to  one  seventh  part,  to  lay  out  the  same 
in  government  stock  or  real  securities,  and  to  pay 
the  dividends,   interest,   or  yearly   produce  to  Sarah 


tomey,  he  pay- 
ing interest  on     George^  afterwards    Sarah   Sprailey,   during  her    life. 

the  amount  to 
the  legatee, 
who  did  not 
know  that  the 
money  had 
not  been  re^ 
invested.     In- 
quiries being 
afterwards 
made,  Be  ad- 
mitted, after 
some  evasion, 
that  he  had  not 
re-iuvested  the 

sum ;  but,  upon  being  further  urged,  promised  that  he  would  do  ao,  and  at  length  pro- 
posed a  mortgage  (which  was  thought  insufficient)  on  property  of  his  own.  No  further 
satisfaction  being  offered,  the  legatee  moved  the  Court  against  him,  and  a  rule  was  made, 
by  consent  (the  attorney  having  filed  no  affidavit),  ordering  that  be  should  re-invest  the 
money  in  stock,  on  or  before  the  24th  of  June  then  next,  and  pay  costs,  and,  on  default, 
that  an  attachment  should  issue  against  him.  The  money  was  not  re* invested,  nor  costs 
paid,  and  on  June  25th  a  fiat  in  bankruptcy  issued  against  the  attorney,  who,  in  October^ 
obtained  bis  certificate.  The  rule  and  allocatur  were  served,  and  the  costs  demanded,  in 
August.     On  motion  made  afterwards  for  an  attachment  pursuant  to  the  above  rule : 

Held,  that,  under  these  circumstances,  the  certificate  was  no  answer  to  the  application, 
and  tliat  the  attachment  might  issue. 

solicitor> 


After  the  testator's  death,  the  trustees  invested  the  one 
seventh  share  in  three  per  cent  bank  annuities,  and  paid 
the  interest  to  Sarah,  the  legatee.  In  J8dO,  Waugh 
died.  Hiscock,  the  surviving  trustee,  (now  dead,}  was  in 
embarrassed  circumstances,  and  was  not  competent  to 
the  management  of  his  own  affairs,  being  impaired  in 
his  intellects.     Newbery,  who  had  been  the  testator's 


IN  THE  Sixth  Year  of  WILLIAM  IV.  mi 

solicitor,  and  had  been  employed  in  the   business  of        18S5. 

the  executorship,  and  was  Hiscock's  private  solicitor,  ^    " 

^  ^  Inthe  Matter  of 

remained,  after  JVavgh's  death,  the  sole  active  manager  Nxwukt. 
of  the  trust  fund  ;  and  he  informed.  Mrs.  Spratley  that 
more  interest  could  be  made  of  the  trust  money  if  laid 
out  on  mortgage:  she  therefore,  under  his  advice, 
and  OD  his  assurance  that  he  would  immediately  pro- 
vide a  proper  security  for  the  money,  signed  the  fol- 
lowing authority,  dated  Augusl  24th,  1881: — <^  Mr. 
Hiscock»  As  I  am  informed  that  the  trust  money  to 
which  I  am  entitled  for  my  life  under  the  will  of  the 
late  Mr.  James  George^  of  which  you  are  the  surviving 
executor,  may  be  laid  out  at  5  per  cent,  upon  mort* 
gage  of  freehold  security,  I  shall  be  obliged  by  your 
investing  it  in  that  way,  instead  of  its  remaining  in 
the  3  per  cent,  reduced  stock."  NeuAety  soon  after- 
wards obtained  from  Hiscock  a  power  of  attorney,  not 
to  the  bankers  who  had  been  employed  to  purchase  the 
stock  and  receive  the  dividends,  but  to  Newbery  and 
his  agent,  to  sell  out  the  stock.  It  was  accordingly 
sold,  {December  1831,)  and  produced  555/. ;  and  Mrs. 
Spraileyj  who  deposed  to  these  facts,  stated  that,  as 
she  was  informed  and  believed,  the  amount  was  re- 
mitted to  him,  and  applied  by  him  to  his  own  use. 
Newbery  paid  her  5  per  cent,  interest  on  the  sum  which 
should  have  been  invested,  and  she,  consequently, 
supposed  that  the  investment  had  been  made.  In  No* 
vember  1832,  being  led  by  circumstances  to  suspect 
Newbery^  she  made  particular  inquiries  of  him  as  to 
the  investment  of  the  principal,  and,  the  answers  being 
unsatisfactory,  she  authorised  Bellringer  and  Frankum^ 
her  relations,  to  insist,  on  her  behalf,  that  the  money 
ahould  be  re-invested  in  stock.  They  made  several 
H  3  applications 
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1885.  applications  to  him  in  183S,  but  received  evasive  replies^ 
and  were  at  length  told  by  him  that  the  money  remained 
NswBUT.  in  his  hands  uninvested.  He  then  promised  to  re-invest 
it,  but  failed  to  do  so;  and  in  January  1884»  being 
further  pi'essed,  he  ofiered  a  mortgage  of  property  of  his 
own  as  a  security,  which,  being  considered  inadequate, 
was  rejected.  Afterwards  {February  3d,  1884,)  Newbery 
made  a  further  promise  to  re-invest  in  a  month,  but 
omitted  doing  so,  and,  about  the  end  of  the  month, 
his  clerk  again  proposed  the  mortgage,  stating  that,  if 
it  were  not  accepted,  the  claimants  would  get  nothing. 
In  Easier  term  1884,  a  rule  was  moved  for  and  made 
absolute  {May  6th),  Newbery  filing  no  affidavit,  whereby 
it  was  ordered  (upon  hearing  counsel  on  each  side, 
and  by  consent)  that  Newbery  should  re-invest  in  the 
names  of  Bettringer  and  Frankumf  on  or  before  the  24th 
of  June  then  next,  658/.,  8  per  cent,  stock,  ^  which 
on  the  27th  day  of  December  1881,  was  sold  out  and 
received  at  the  Bank  of  England  by  virtue  of  a  power 
of  attorney  executed  by  one  William  Hiscock  the  sur- 
viving trustee  appointed  by  the  will  of  James  George 
deceased,  and  since  applied  by  the  said  Jacob  Newbery 
to  his  own  use:''  and  it  was  referred  to  the  Master 
to  tax  the  costs  of  that  application,  to  be  paid,  when 
taxed,  by  Newbery  to  Sarah  Spratley.  And  it  was 
further  ordered  that,  in  default  of  the  money  being 
invested  and  costs  paid  within  the  time  aforesaid,  aa 
attachment  should  issue  against  Newbery  for  his  con- 
tempt. The  rule,  with  the  Master's  allocatur,  was 
served  on  Newbery  on  the  8th  oi  August  1884,  and  pay- 
ment of  the  costs  demanded,  but  they  were  not  paid. 
At  the  same  time,  Newbery,  on  being  asked,  said  that 
he  had  not  re-invested  the  money. 

On 
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On  the  25th  ofjutie  1834,  a  fiat  in  bankruptcy  issued        1835. 
against  Newbery  g  and  in  the  October  following  he  ob- 
tained  his  certificate.     Bellringer  and  Franhim  deposed      N«wiert. 
to  their  belief  that  he  had  become  bankrupt  with  a  view 
to  deprive  Mrs.  Spratley  of  her  money. 

An  affidavit  by  Newben/  was  filed  in  opposition  to  the 
present  rule,  for  the  purpose  of  shewing,  among  other 
things,  that  the  mortgage  ofiered  by  him  would  have 
been  a  sufficient  security ;  it  also  stated  that,  when  he 
consented  to  the  former  rule,  he  had  reason  to  suppose 
that  hb  circumstances  would  enable  him  to  make  the 
re-investment,  but  that  he  afterwards  beciEime  embar- 
rassed, in  consequence  of  which  a  fiat  in  bankruptcy 
issued  against  him  on  the  25th  of  June.  The  affidavit 
contained  other  statements  contradicting  or  explaining 
those  made  in  support  of  the  rule. 

Plait  now  shewed  cause.  Before  the  8th  of  August, 
when  Newbery  was  called  upon  to  comply  with  the  rule 
of  Easter  term  1834,  he  had  become  bankrupt,  and  ■ 

compliance  was  out  of  his  power.  An  attachment  is 
granted  to  enforce  the  more  speedy  performance  of 
something  which  a  party  is  in  law  compellable  other- 
wise to  do.  But  here,  the  costs,  and  the  658/.  to  be 
re-invested,  were  a  debt  proveable  under  the  commis- 
sion (a);  an  action  for  the  658/.,  or  for  the  costs  (if  they 
had  been  so  recoverable),  would  have  been  barred  by 
,the  certificate;  and  consequently  no  attachment  lies. 

G.  T.  White  contra.  The  Court  clearly  meant  to  inti- 
mate, by  the  rule  oi  Easter  term,  that  Newbery  had  frau- 
dulently procured  the  stock  to  be  sold  out.  That  rule  was 
made  absolute  without  any  affidavit  being  filed  in  oppo- 

(«)  See  BUey  v.  Byrne,  2  B.  ^  Ad.  779. 

H  4  sition. 
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.\i$95.       aUioiu    Newbery  was  in  contempt  when  he  omitted  to 
-"^"=  comply  with  the  rule  on  the  day  appointed*    [Coleridge  J. 

,  NiMvioniT.  Where  a  party  has  become  bankrupt,  it  appears  from 
Baron  y*  MarUU{a)  that,  in  order  to  obtain  an  attach- 
ment, it  must  be  shewn  that  he  was  in  contempt  before 
the  certificate.  Lord  Denman  C.  J.  Is  there  any  autho- 
rity for  an  attachment  issuing,  where  the  demand  was 
made  at  a  time  when  the  party  could  not  comply  ?J  A 
time  was  fixed,  here,  the  24th  of  June:  and  immediately 
afterwards  Newbery  became  bankrupt*  [Lord  Den'- 
man  C.J.  The  rule  is,  that  there  shall  not  be  an  attach- 
ment without  a  demand  and  refusal.  Here  the  demand 
was  after  the  party  had  become  bankrupt.]  In  the  case 
In  the  matter  of  Bonner  (i),  where  an  attorney  who  had 
been  bankrupt  was  called  upon  to  repay  money,  and 
firattd  was  imputed  to  him.  Lord  Tenterden  said,  ^*  Let 
the  attorney  dare  to  tell  the  Court  that,  having  obtained 
this  money  in  his  professional  character,  he  will  not 
pay  it  over  because  he  is  protected  by  his  certificate, 
and  I  shall  know  how  to  deal  with  him.''  [Lord  Den^ 
man  C.  J.  Then  you  impute  to  the  attorney  here,  that, 
when  the  demand  was  made,  he  had  by  his  own  act  put 
it  out  of  his  power  to  pay.  Coleridge  J.  Does  it  ap- 
pear, in  the  case  In  the  matter  of  Bonner  {b\  how  long 
the  attorney  had  obtained  his  certificate  ?  He  may  have 
been  able  to  pay  when  Lord  Tenterden  used  the  lan- 
guage.] This  is  a  case  in  which  an  action  of  tort  would 
have  lain,  but  that  a  technical  difiiculty  might  have  arisen 
as  to  the  party  to  be  made  plaintifi*  on  the  record :  and 
to  such  an  action  the  certificate  would  have  been  no 
answer.     Parker  v.  Crole{c)  shews  that  such  a  defence 

(a)  9  jD.  4f  12.  S9a 

ip)  Cited  in  the  case  of  the  same  name,  ^  B.  ^  Ad,  813. 

(c)  5  Bing.  63. 
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is  not  available  in  an  action  for  selling  oat  stock  contrary  tBBS. 
to  orders,  and  fraudolently.  [Lord  Denman  C.  J.  The 
present  rule  does  not  call  upon  the  party  to  answer  a  Nswukt. 
case  of  fraud,  nor  does  it  appear  that  he  was  so  called 
upon  by  the  former  rule.]  The  rule  of  May  6th  shews 
that  he  then  stood  charged  with  selling  out  stock  under 
a  power  of  attorney  from  Hiscock^  and  applying  it  to 
his  own  use ;  and  from  this,  and  the  order  that  he  should 
re-invest  or  an  attachment  peremptorily  issue,  it  is  evi- 
dent that  a  case  of  fraud  was  then  before  the  Court. 
At  least  the  Court  will  now  refer  it  to  the  Master  to 
ascertain  whether  deception  was  not  practised  in  obtain- 
ing the  authority  to  sell  out. 

Lord  Denman  C.  J.  I  am  unwilling  to  exercise  the 
summary  jurisdiction  of  the  Court  in  a  case  of  this  kind, 
unless  I  see  clearly  that  the  circumstances  warrant  us  in 
so  doing.  But  ray  brothers  think  this  a  case  in  which 
the  jurisdiction  may  be  exercised,  and  I  am  of  the  same 
opinion.  The  process  of  attachment  was  inchoate  be- 
fore the  bankruptcy,  and  the  bankruptcy  took  place 
under  circumstances  of  so  much  suspicion,  that  I  think 
we  are  authorised  in  saying  that  it  was  incurred  for  the 
purpose  of  avoiding  compliance  with  the  order  of  Court. 
We  may  then  give  effect  to  our  own  rule,  which  was  in 
progress  before  the  bankruptcy  took  place,  and  order 
this  attachment  to  issue.  I  also  think  that  there  is  dis- 
tinct proof  of  fraud. 

Patteson  J.  I  am  of  opinion  that  this  rule  must  be 
absolute.  The  stock  in  question  was  sold  out,  a  long 
time  ago,  I  think  not  fraudulently.  It  does  not  appear 
that  Nevobery  actually  led  any  one  to  suppose  that  he 

had 
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l8Sfi.        had  invested  the  proceeds.    When  it  was  ascertained 
*"~^        that  they  had  not  been  invested,  he  was  called  upon  to 

IntbeMatterof  ^  ,,^11 

NiwBUT.  make  the  investment,  and  it  then  appeared  that  he  had 
applied  the  money  to  his  own  use,  and  had  it  not  to 
lay  out.  Upon  this  the  rule  of  Majf  6th  was  made,  call- 
ing upon  him  to  invest  the  money  on  or  before  the 
24th  otjune^  on  pain  of  an  attachment;  and  when  the 
matter  became  pressing,  on  the  very  day  after  the  24th 
oijuntt  the  fiat  in  bankruptcy  issued.  One  cannot  but 
see  that  this  was  done  to  get  rid  of  the  necessity  of  com- 
plying with  the  rule  of  Court. 

Williams  J.  I  think  this  rule  must  be  absolute.  It 
does  not  appear  that  by  the  24th  of  June  Newben/  had 
done  any  thing  towards  complying  with  the  rule  of 
Court,  and  it  seems  clear  that  he  had  no  intention  of 
doing  so.     I  think  a  ground  of  fraud  is  clearly  laid. 

Coleridge  J.  The  facts  of  this  case  raise  an  almost 
irresistible  presumption  of  fraud.  The  money  was  put 
into  Newben^s  hands,  not  that  he  might  hold,  but  that 
he  might  lay  it  out  on  mortgage.  He  held  it  for  a  long 
time,  not  having^  as  it  appears,  any  means  of  becoming 
himself  a  mortgagor,  and  paying  five  per  cent,  interest. 
That  is  a  circumstance  in  the  case  against  him.  Why 
should  he  have  made  those  payments  of  interest  ?  Being 
urged  to  re-invest  the  money,  he  gives  promises  which 
are  not  fulfilled,  and  an  application  is  at  last  made  against 
him  to  this  Court.  He  files  no  afiidavit,  and  consents 
to  the  rule  being  made  absolute  on  payment  of  costs. 
That  is  another  circumstance  weighing  against  him.  By 
that  consent  he  gains  the  opportunity  of  fixing  a  par- 
ticular day  for  the  reinvestment;  he  does  not  then  re- 
invest, 
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invest,  and  on  the  day  following  a  fiat  in  bankraptcy        ISSB. 

issues;  a  fact  which  is  unexplained.     Without  saying 

how  it  would  be  if  fraud  had  not  been  proved,  I  am  of     Niwket. 

opinion  that  in  this  case  the  rule  for  an  attachment  must 

be  absolute. 

Rule  absolute. 


Hall  against  Middleton.  ^ST^L 

^  Nov,  9th. 

A  SSUMPSIT  for  money  lent,  and  on  an  account  stated.  In  aMumpMt 

•XIL   ni  t       J*  •  ^^  money  lent. 

Fleas,  to  the  first  count,  payment;  to  the  second,  payment  was 
non-assumpsit,  on  which  issue  was  joined.     Replication  pUintiff  new 
to  the  first  plea,  that  plaintiff  sued,  not  for  the  non-per-  ^'^l^,^! 
formance  of  the  promises  in  the  first  plea  mentioned,  j^'^"^ 
and  in  full  satisfaction  and  discharge  whereof  defendant  ^^^^^*, 


paid  plaintiff  the  sum  in  tliat  plea  mentioned,  but  for  f'»  money  lent 
the  non-performance  of  another  and  different  promise  and  proved  an 

acknowledff* 

made  by  defendant  to  plaintiff,  in  manner  and  form  as  mem  by  the 
in  the  first  count  mentioned.     Verification.     Rejoinder,  ^^^  ti^^^  ^j^ 
non  assumpsit:  and  issue  thereon.    The  cause  was  tried  pfj^^ |^ 
at  Chesterfield,  on  the  1st  of  December  1834,  before  the  Th«  defendant 

^     ^  '  gave  evidence 

under-sheriff  of  Derbyshire,  on  whose  notes,  produced  ^^ .^»  having 
as  after  mentioned,  the  following  facts  appeared.     The  tiff  iSL  in  Oc. 

tober  183S. 

plaintiff  claimed  15/.  for  money  lent  in  August  18S3.  Tbeunder- 
A  witness  proved   for  the  plaintiff  that,    in  October  mingup,  itatcd 
1838,  the  defendant  acknowledged  owing  the  plaintiff  for  £!!ju^ 
15i  for  money  borrowed;  and  that,  in  February  1834,  Jj^th^?!!? 
on  being  asked  why  he  had  not  paid  the  plaintiff  the  \Sl  ^  ^^T® 
he  owed  him,  the  defendant  answered  that  be  had  paid  ^««x«'  isss. 


lent.  The 
plaintiff  had  a  veidict.  On  motion  for  a  new  trial,  or  to  enter  a  vei^ict  for  the  defendant : 
Held,  that  the  proper  question  for  the  jury  was,  whether  or  not  there  bad  been  two 
debts ;  that  the  dereodant  was  not  precluded  from  taking  this  point  by  the  evidence  of 
payment  which  he  had  produced  at  the  trial ;  and  that,  there  having  been  tome  evidence 
of  a  second  debt,  a  new  trial  must  be  luid. 

it 


Hall 
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1885i  it  when  his  uncle's  affiiirs  were  settled.  Another  wit- 
ness proved  that,  on  the  occasion  alluded  to,  no  such 
settlement  took  place.  For  the  defendant,  a  witness 
stated  that^  in  the  latter  end  of  October  18SS,  the  plain* 
tiff  called  on  the  defendant,  and  asked  him  for  15/., 
which  the  defendant  paid,  with  45.  6cZ.  for  the  loan,  and 
the  plaintiff  said,  *'  it  would  make  it  right  of  all  ac- 
coanu.**  The  plaintiff  had  a  verdict  for  \5l  and  in- 
terest. The  defendant's  solicitor,  after  the  verdict  had 
been  given,  requested  the  under-sheriff  to  put  to  the  jury 
whether  there  were  two  sums  of  15/.  lent,  or  whether  there 
was  any  other  sum  lent  than  that  mentioned  in  the  first 
count  of  the  declaration ;  but  the  under-sheriff  refused* 
Matde^  in  Hilaty  term,  l'8S5,  obtained  a  rule,  on  pro- 
daction  of  the  under-sheriff's  notes,  and  on  affidavits  (a), 

(a)  Mavle^  in  the  first  instance,  moved  {January  13th)  without  pro- 
dudng  the  imder-sheriflT's  notes,  or  an  affidavit  accounting  for  the  non- 
production.  It  being  objected  that  this  was  contrary  to  the  rule  laid 
down  by  the  Court  (see  Mansfield  v.  Srearey,  I  A.  j;  E,  347. ;  Bumey 
r.  Mawson,  \  A.  ^  E.  348.  note  (a) ;)  he  urged  that  the  rule  was  recent, 
and  probably  not  known  to  the  parties  now  applying,  diat  the  statutR 
3  &  4  IT.  4.  c  42.  gave  no  direction  on  this  sulyject,  and  that  a  con- 
siderable delay  must  take  place  before  the  notes  could  be  procured. 
The  Court  said  that  they  would  confer  with  the  other  Judges  as  to  the 
practice.  On  the  following  day.  Lord  Denman  GL  J.  stated  that  tiie 
Court  of  Exchequer  had  acted  upon  the  rule  laid  down  in  the  above- 
mentioned  cases,  and  that  this  Court  would  adhere  to  it  for  the  future. 
Time  was  however  given  to  Mamlep  in  the  present  instance,  to  procure 
a  copy  of  the  notes,  and,  in  the  same  term  [January  20th),  he  produced 
it,  with  an  affidavit  by  the  clerk  of  the  defendant's  attorney,  stating  that 
the  copy  (annexed  to  the  affidavit)  had  been  delivered  to  the  deponent  by 
the  under-sheriff,  who  said  at  the  time  that  it  was  a  true  copy,  and  con- 
tained the  whole  of  the  notes  taken  by  him  at  the  triaL  A  rule  nisi  was 
then  granted.  On  shewing  cause  it  was  contended  that,  although  this 
rule  had  been  granted,  the  defendant  could  not  avail  himself  of  it,  hav- 
ing come  to  the  Court  too  late,  through  want  of  diligence  in  procuring 
the  notes;  that  the  rule  of  practice  laid  down  by  the  Court  was  well 
known  before  SUary  term  1835 ;  and  that  there  had  been  laches  even 
after  time  was  given  to  obtain  the  notes.  The  objection,  however,  was 
oot  noticed  by  the  Court. 

to 
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to  shew  cause  why  there  should  not  be  a  new  trial,  or  H  I886J 
verdict  entered  for  the  defendant,  on  the  ground  that  ^^^^ 
the  under-sheriff  had  improperly  refused  to  put  the 
above  question,  which  was  stated,  on  affidavit,  to  have 
been  suggested  immediately  on  the  close  of  the  sum* 
miog  i^;  and  likewise  (which  also  appeared  by  affidavit 
only)  that  the  under-sheriff  had  merely  put  it  to  the 
jury,  whether  the  151^  said  to  have  been  lent  to  the  de- 
fendant by  the  plaintiff  in  August  1 83S,  had  been  so  lentk 

fVs  H.  Waison  now  shewed  cause.  The  Court  will 
give  credit  to  the  under-sheriff's  notes,  as  to  the  facta 
stated  in  them,  rather  than  to  the  affidavits.  It  is  true 
that,  where  there  is  a  new  assignment,  the  plaintiff  must 
shew  that  there  was  a  second  trespass,  or,  in  a  case  like 
the  present,  a  second  debt.  Here  the  plaintiff  proved  a 
debL  It  did  not  appear  in  evidence  that  there  was  any 
other.  But  the  defendant,  instead  of  taking  this  ob-» 
jectiun  when  the  plaintiff  had  closed  his  case,  called 
witnesses  for  the  purpose  of  establishing  a  payment  ap- 
plicable to  the  debt  which  had  been  proved.  Failing  to 
do  so,  he  changes  his  course,  and  contends  that  the 
question  which  ought  to  have  gone  to  the  jury  was, 
whether  or  not  two  debts  had  existed.  But,  after  hav- 
ing virtually  admitted  that  there  were  two  debts,  and 
rested  his  defence  upon  a  payment  of  the  debt  newly 
assigned,  he  cannot  come  to  the  Court,  alleging  that 
he  look  a  wrong  point  at  the  trial,  and  claiming  their 
interference  to  set  him  right.  In  Frail  y.  Groome{a) 
it  appeared,  affirmatively,  by  the  plaintiff's  case,  that 
only  one  place  was  in  question ;  and,  in  the  same  mau- 
ner,  in  Oatlei/  v.  Davis  {b\  that   there  was  only  one 

(a)  15  East,  235.  "  (6;   XSEaU,  92. 

arrest 
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1855.       arrest  really  complained  o£    ^Patieson  J.  The  defend- 

ant  here  was  not  at  liberty  to  prove  payment  of  the  debt 

tigainti  newly  assigned)  not  having  rgoined  payment  of  it.  The 
evidence  of  payment  must  have  been  given  to  identify 
the  debt  spoken  of  by  the  plaintifiT's  witnesses,  with  that 
of  which  payment  had  been  pleaded.] 

Mauk  contriL  The  question  raised  on  the  record 
was,  whether  there  were  two  debts  or  only  one;  and 
that  ought  to  have  gone  to  the  jury.  The  evidence  of 
payment  was  given  to  identify  the  debt  paid  with  that 
first  pleaded  to.     (He  was  then  stopped  by  the  G)urt.) 


Lord  Dekman  C.  J.  We  agree  in  the  view  taken  on 
the  defendant's  part.  The  only  issue  was,  whether  or 
not  there  was  a  second  debt.  Any  question  as  to  pay- 
ment of  that  debt  was  immaterial. 

Patteson  J.  The  rule  must  be  absolute  for  a  new 
trial,  as  there  was  some  evidence  of  a  second  debt.  If 
there  had  been  no  such  evidence  at  all,  the  defendant 
would  have  been  entitled  to  have  a  nonsuit  entered. 

Williams  and  Coleridge  Js.  concurred. 

fV.  H.  Watson  prayed  the  Court  to  make  an  order, 
to  enable  the  plaintiff,  uiider  Reg.  Gen*  Hit.  2  fV*  4. 
I.  64s  (a),  to  recover  his  costs  if  he  succeeded  on  the 
second  trial;  contending  that  this  ought  to  be  done^ 
where  the  Court  saw  that  it  was  consistent  with  equity. 

Per  Curiam.  We  do  not  see  that  in  the  present  case. 
Rule  absolute  for  a  new  trial. 

(«)  9B»iA(L  S83. 
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1835. 


The  Kino  against  The  Justices  of  Cam.     X^loth 

BRIDOESHIRE. 


TN  Hilary  term  last  a  rule  was  obtained  calling  upon  Inanonier 

the  justices  of  Cambridgeshire  to  shew  cause  why  stopping  up  a 
a  certiorari  should  not  issue  to  remove  into  this  Court  nml^r^  "°* 


an  order  made  by  them  at  their  quarter  sessions  in  55*!^^^  gg. 
the  preceding  October,  confirming  an  order  of  justices  i^*^^^^^^ 
ia  special  sessions.    The  latter  order  was  as  follows :  —    ^t'  ^''  ^*' 

and  C,  jiu- 
^^  Cambridge  to  wit.     We  Francis  DayreU,  Esq.  and  tic«8"&c, 

the  Rev.  John  Addison  Carr  and  George  Pearson^  clerks,  a  special  ses- 

three  of  his  Majesty's  justices  of  the  peace  for  the  said  on  &&,  •*hJ^l* 

county  of  Cambridge  acting  in  and  for  the  division  of  foSnT^  uiaTa 

Linton  in  the  said  county,  assembled  at  a  special  ses-  ^^  ^*^  ^^ 

sions  held  at  the  Craam  Inn  at  Linton  in  the  said  county  ^^^  ^^  » 

unnecessary:—- 
■nffideiitlj  sheirs  that  the  justices  viewed  such  bigbwaj  together,  and  at  the  time  when 
the  order  was  made. 

Such  order,  if  not  made  on  a  joint  view,  would  be  bad. 

A  direction  in  such  order,  that  the  land  of  the  discontinued  highway  be  sold  by  the  sur- 
veyors to  ff.  J,  A,t  whose  lands  adjoin  thereto,  if  he  shall  be  willing  to  purchase  the  same,  ' 
if  not,  to  some  other  person  or  persons,  for  the  full  value  thereof;  is  sufficient  under  stats. 
B5  G,%  a  66.  t.  3.  and  IS  G.  S.  c.  78.  1. 17. ,  though  the  form  of  an  order  given  in  the 
schedule  (No.  zviii.)  to  the  latter  act  introduces  the  words  '*  for  the  full  value  thereof," 
after  the  words  **  purchase  the  same,**  as  well  as  in  the  subsequent  part  of  the  sentence. 

It  is  not  necessary  to  the  validity  of  such  an  order,  that  a  certificate  of  sale  should  be 
subjoined  to  it,  pursuant  to  stat.  13  G.S.  c.  78.  ScJied.  Na  six. ;  or  that  any  direction 
should  be  given  in  the  order,  as  to  the  application  of  the  purchase-money. 

A  public  highway  led  over  the  land  of  ff.  J.  A,  He  opened  another  road  over  his  own 
land,  between  the  same  points,  which  the  public  used,  and  they  ceased  using  the  former 
road.  Nine  years  afterwards,  he  obtained  an  order  of  justices  for  stopping  up  the  old  road 
M  unnecessary,  under  stat.  55  G,  3.  c.68.  j.  2.  Held,  by  Lord  Denman  C.  J.  and  Pat* 
Uton  J.,  that  such  order  might  properly  be  made,  and  tlutt  it  was  not  necessary  to  pro- 
ceed as  in  case  of  diverting  a  highway  under  13  O.  3.  c.  78.  s.  16. 

Alsoy  by  Lord  Denman  C.  J.,  PoMeaon  and  WUHamt  Js.,  that  the  justices  might  properly 
state  in  their  order  that  they  had  viewed  the  old  road,  if  they  had  viewed  the  ground  over 
which  the  right  of  way  wBa»  although  the  road  itself  had  gone  into  disuse. 

Also,  by  Lord  Dennum  C.  J.  and  Patiaon  J.,  that  an  order  directing  the  surveyors  to 
scU  the  soil  uf  the  old  highway  to  ff,  J.  A.,  whose  lands  adjoin,  if  he  wUl  purchase^  if 
not,  to  some  other  person,  for  the  full  value,  is  not  bad,  although  ff.  J,  A,  be  himself  the 
surveyor ;  at  least  if  no  fraud  appear. 

The  general  rule  is,  that  the  Court  will  not,  on  application  for  a  certiorari,  notice 
objections  raised  by  affidavit ;  at  least  where  they  might  have  been  brought  before  the 
sessions  on  appeal.     As  to  exceptions,  qu»re.  ^ 

on 
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1895*        on  Thursday  the  11th  day  of  September  188f^  having 

upon  view  found  that  a  certain  part  of  a  common  and 

Hie  Kino  . 

agahut        ancient  king's  highway  called  the  fValden  waj^  leading 

Caxbridgi-  itofsi  the  township  of  Fulbaume  in  the  said  county," 
SHIRK.  ^^^  (then  followed  a  description  of  the  road,  which  was 
mentioned  as  situate  in  the  parish  of  Babraham^  and  as 
passing,  in  one  part,  "  through  a  plantation  in  the 
occupation  of  Henri/  John  Adeane,  Esq.")  *^  is  useless 
and  unnecessary,  do  hereby  order  the  same  to  be  stopped 
up  and  discontinued,  and  the  land  and  soil  thereof  to 
be  sold  by  the  surveyors  of  the  highways  of  the  said 
parish  of  Babrahmriy  to  the  said  Henry  John  Adeane 
whose  lands  adjoin  thereto,  if  he  shall  be  willing  to  pur- 
chase the  same,  if  not,  to  some  other  person  or  persons; 
for  the  full  value  thereof.  Given  under  our  hands  and 
seals,  the  day  and  year  and  at  the  place  first  above 
written." 

(Signed  and  sealed  by  the  three  justices.) 

The  order  of  the  quarter  sessions  (hoUlen  I7lh  Oc- 
tober  1834)  recited  the  order  of  special  sessions,  and 
stated  that  an  appeal  was  entered  against  it  by  Thomas 
Morilockj  Esquire,  which  appeal  was  heard  at  the  said 
quarter  sessions,  and  that  the  justices  there  confirmed 
the  order,  and  directed  it  to  be  enrolled. 

In  support  of  the  rule  for  a  certiorari,  the  following 
objections  were  insisted  upon :  —  First,  as  to  the  form 
of  the  order  of  sessions.  That  the  recited  order  was 
•  bad.  1.  Because  it  did  not  shew  that  the  justices  who 
signed  that  order  acted  upon  their  own  view,  or,  if  they 
did,  that  the  several  justices  took  the  view  at  one  time; 
or  at  what  time  it  was  taken.  2.  Because  it  directed 
the  land  of  the  discontinued  highway  to  be  sold  to  HJ, 
Adeanej  not  saying  ^^  for  the  full  value."    3.  Because 

no 


3N  THE  Sixth  Year  op  WILLIAM  IV,  lis 

no  certificate  of  the  sale  of  such  land  was  written  under        18S5. 

the  order*     Secondly,  upon  the  merits,  the  following  ob-       

jections  to  the  recited  order  were  raised  by  affidavit.  ^gah*^ 
1.  That  the  old  highway  was  *^  diverted,  turned,  and  Cambum*. 
stopped  up,"  in  1825,  by  Mr.  Adeane  of  his  own  autho-  "***' 
rity,  and  without  any  application  to  justices;  that  Mr« 
Adeane  at  that  time  made  a  way  for  the  use  of  the 
public,  in  lieu  of  the  old  fValden  way,  over  land  then 
in  his  occupation,  or  that  of  his  tenants,  without  any 
order  of  juistices  to  sanction  the  diverting,  turning  and 
stopping  up  the  old  way,  or  making  the  new ;  and  that 
the  old  road  could  not  nor  would  have  been  adjudged 
unnecessary,  but  for  the  existence  of  the  new.  And  it 
was  suggested,  on  this  part  of  the  case,  that  the  proceed- 
ings taken  as  to  these  roads  were  an  attempt  irregularly 
to  divert  the  old  highway,  under  the  pretext  of  stopping 
it  2,  That  Mr.  Adeane^  to  whom  the  surveyors  of 
iiighways  of  the  parish  of  Babraham  were  directed  to 
sell  the  soil  of  the  old  road,  if  he  should  be  willing  to 
purchase,  was  himself^  when  the  order  of  special  sessions 
was  made,  and  from  thence  hitherto,  one  of  the  sur- 
veyors of  Babraham, 

It  was  also  stated,  on  affidavit,  that  the  road  which 
Mr.  Adeane  had  made,  as  a  substitute  for  that  which  was 
stopped,  lay  over  land  in  which  he  had  not  an  exclusive 
interest,  and,  consequently,  that  he  could  not  give  a 
legal  right  of  way  by  this  road :  that  the  order  of 
special  sessions  was  not  legally  signed  by  more  than 
two  of  six  justices  who  were  present:  and  that  Mr. 
Adeane  was  chairman  of  the  quarter  sessions  at  which 
the  confirmatory  order  was  made  (a).  But  these  objec- 
tions were  answered  by  affidavits  of  Mr.  Adeane  and 

(a)  It  wBs  stated  in  tnswer,  that  be  did  not  act  on  tbit  occaaion. 

Vol.  IV.  I  others; 


•HIEX. 
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1 8S5.        others ;  and,  with  respect  to  the  stopping  up  of  the 

Walden  way,   Mr.  Adeane  deposed  that  that  was  not 

agaxTut        done  till  six  months  had  elapsed  from  the  making  of 

The  Justices  of  i^  o 

Cambridob.    the  new  road,  during  which  time,  as  he  was  informed 
and  beh'eved,  no  person  used  the  Walden  way. 

Sir  W.  W.  Fcllettj  B.  Andrews^  and  Byles^  now  shewed 
cause.  The  statute  55  G.  3.  c.  68.  5.  2.  gives  justices 
the  power  of  stopping  up  unnecessary  highways,  "  by 
such  ways  and  means,  and  subject  to  such  exceptions 
and  conditions  in  all  respects  as  in  the  said  recited 
act"  (IS  G.  3.  €.  78)  "is  mentioned,  in  regard  to  high- 
ways to  be  widened  and  diverted,"  only  with  a  variation 
as  to  the  disposal  of  the  money  to  be  raised  by  selling 
the  land.  Then,  as  to  the  first  objection.  The  section  of 
13  G.  3.  c.  78.,  which  directs  the  view  to  be  taken  by 
justices  before  ordering  a  highway  to  be  diverted,  is 
5.  16. ;  the  words  of  which  are,  "  that  where  it  shall  ap- 
pear, upon  the  view  of  any  two  or  more  of  the  said  jus- 
tices," &c.,  "  such  justices  shall,  and  they  are  hereby 
empowered,"  &c. :  and  the  schedule.  No.  xvi,  to  this 
act,  which  relates  to  the  subject  matter  of  that  clause, 

begins,  "  We, ,  two  of  his  Majesty's  justices  of  the 

peace,"  &c.,  "  havings  upon  view^  found  that  a  certain  part 
of  the  highway,"  &c.:  the  words  used  in  the  present  order. 
In  B£x  v.  The  Justices  of  IVorcestersfiire  (a)  an  order, 
under  55  G.  S.  c.  68.,  beginning  "  We,  the  under- 
signed," &c.,  "having  upon  view  found,  or  it  having 
appeared  to  us,"  &c.,  was  held  bad :  probably  the  ob- 
jection now  made  has  arisen  from  a  misconception  of  that 
case.     [Lord  Denman  C.  J.  We  need  not  trouble  you 

{a)  8  j9.  4f  C.  254. 

farther 
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farther  on  this  point    Patteson  J.  An  order,  irregularly        1885. 
made^  under  stat  13  G.  c.  78.,  was  not  removeable  by  .. 

certiorari;  Bex  v.  Casson  (a).     It  seema  the  certiorari  is       ^^     ^ 

^   *  The  Justices  of 

not  taken  away  by  the  present  act].     That  may  be  a    Cambudox- 

8HIKJI« 

question:   but  orders  have  been  brought  up  by  cer- 
tiorari under  this  act  (i).     As  to  the  second  objection, 
stat.  IS  G.  3.  c.  78.  s.  17.  directs  that  the  soil  of  the 
old  highway,  when  stopped,  shall  be  sold   *^to  some 
person  or  persons  whose  lands  adjoin  thereto,  if  he,  she, 
or  they,  shall  be  willing  to  purchase  the  same,  if  not, 
to  some  other  person  or  persons,  for  the  full  value 
thereof:*'  and  the  present  order  follows  the  words  of 
this  clause.     It  is  true  that  the  form  in  the  schedule, 
No.  xviii,   introduces  the  words    *^for  the  full  value 
thereof,"  after  the  words  "  purchase  the  same,"  as  well 
as  in  the  subsequent  part  of  the  sentence ;  but  there  is 
no  substantial  difference  in  the  order,  as  here  drawn; 
the  words  ^*  for  the  full  value,"  though  inserted  at  the 
end,  override  the  whole  sentence :  and,  by  sect.  70.,  al- 
though the  forms  of  proceedings  are  to  be  those  set  forth 
in  the  schedule,  yet  no  objection  is  to  be  made  for  want 
of  form.     Sect.  80.  provides,  generally,  that  *^  no  pro- 
ceedings to  be  had  or  taken  in  pursuance  of  this  act 
shall  be  quashed  or  vacated  for  want  of  form : "  that  pro* 
vision  must  extend  to  an  order  like  the  present,  made 
under  the  subsequent  ad .   Thirdly,  the  certificate  of  sale^ 
under  IS  G.  3.  c,  78.  5. 17.,  relates  to  a  period  after  the 
sale^  and  is  not  necessary  to  the  order  for  stopping  up. 
As  to  the  objection  that  this  is  an  attempt  to  divert  a 
road ;  the  proceeding  is  strictly  a  stopping  up,  pursuant 
Co  Stat.  S5  G.  S.  c.  68.  5.  2.     This,  and  the  other  ob- 

(«)    3  1>.  f  iZ.  36.  (6)  iStfjr  y.  flbrtwr,  2  A  4f  -rfA  15a 

I  2  jections 
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1885.  jecdons  not  arising  on  the  face  of  the  order  of  sessions^ 
are  answered  by  the  affidavits  in  opposition  to  the  rule. 
[Ccieriige  J.  They  were  objections  to  be  taken  on  the 


Tbejutdcciof 

Camhumi-    appeal]. 


Sir  JP.  PoUockj  Kelly,  and  Siarkie,  contril.  By  stat. 
13  G.  S.  c.  ?8»  5.  70^  the  forms  given  in  the  schedule  are 
to  be  used  on  all  occasions  in  proceedings  under  that 
act;  and  Davison  v.  Gill  {a)  shews  that  this  enactment 
is  peremptory,  not  merely  directory*  And,  even  if  it 
were  not  necessary  in  a  proceeding  under  55  G.  3.  e.  68w 
to  pursue  the  forms  in  the  old  schedule,  the  order 
should  then  adhere  to  the  words  of  the  act  under 
which  it  is  made;  here  the  order  does  not  strictly 
ollow  either  the  schedule  or  the  enacting  clauses.  If 
the  order  was  to  be  framed  on  any  form  in  the  old 
schedule.  No.  xviii  should  have  been  followed :  here 
No.  xvi  has  been  chiefly  pursued.  As  to  the  first 
objection;  the  order  does  not  shew  how  long  before 
it  was  made  the  view  took  places  nor  even  that  the 
justices  viewed  at  all.  Secondly,  it  is  matter  of  sub- 
stance that  the  words,  **for  the  full  value  thereof,'^ 
should  be  repeated,  as  in  the  schedule.  The  repetition 
there  must  be  supposed  to  have  a  meaning,  and  to  be 
intended  for  greater  caution.  The  order,  as  to  selling, 
IS  an  instruction  to  the  surveyor;  he  is  no  party  to  it, 
nor  is  it  to  be  supposed  that  he  refers  to  the  act  under 
which  it  is  framed :  he  is  merely  to  act  upon  the  di- 
rections given  him,  and  therefore  they  ought  to  be 
precise.  Thirdly,  the  certificate  of  sale  directed  by 
the  schedule  No.  xix,  '<  to  be  wrote  under  the  order,'' 

(a)  1  JffoH^  64. 
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18  essential  to  it.     By  stats.  IS  G.  S.  c.  78,  and  SB  Q.  S.        1885. 
€.  68,  where  a  road  is  stopped  up,  a  sale  of  the  land 
is  necessary  to  render  the  proceeding  valid.    The  sale 
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most  be  with  the  approbation  of  the  justices,  and  a  Camieim*. 
proper  application  of  the  proceeds  directed,  accord- 
ing to  IS  G.  S.  c.  78.  5. 17.  or  stat.  oB  G.  S.  c.  68.  9.  2. 
The  certificate  of  sale  (schedule.  No.  xix,  to  IS  G.  S* 
c.  78.)  would  shew  that  these  requisites  had  been  ful- 
filled :  here  it  does  not  appear  that  the  land  haa  been 
sold  with  the  approbation  of  the  justices,  or  the  prooeedi 
duly  appropriated,  or  even  that  the  land  has  been  sold  at 
all.  The  statutes  clearly  intend  that  the  ordeif  and 
certificate  should  appear  together.  But  further;  sup- 
posing even  that  the  order  of  special  sessions  were 
correct  in  point  of  form,  the  affidavits  shew  that  it  was 
irr^ularly  made.  [Lord  Denman  C.  J.  Might  not 
the  matter  of  these  affidavits  have  been  brought  before 
the  quarter  sessions  on  the  appeal  ?j  If  it  shews  want 
of  jurisdiction,  it  may  be  taken  into  consideration  by 
this  Court.  This  is  not  in  reality  a  proceeding  to  stop 
up  an  unnecessary  highway,  according  to  stat,  SS  G.  S. 
c.  68.  5.  2.,  but  to  divert  a  road,  the  old  way  being 
stopped  and  a  new  one  substituted ;  and,  unless  the  con- 
ditions prescribed  for  that  proceeding  by  stat.  IS  G.  3. 
c  78.  were  observed,  the  justices,  in  stopping  the  old 
road,  acted  without  jurisdiction.  That  road,  if  it  became 
useless,  was  so,  not  per  se,  but  by  the  substitution  of 
another.  Then  the  justices,  before  they  made  an  order 
for  stopping,  should  have  satisfied  themselves  that  a 
new  road  was  made,  and  properly  secured  to  the  public; 
and,  upon  the  sale  of  the  old  road,  they  should  have 
given  their  approbation  to  a  disposal  of  the  proceeds  ac- 
cording to  the  direction  of  stat  13  G.%.  c.78.  i;  17.,  which 

IS  is 
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1835.  is  different  from  that  of  stat  55  G.  3.  c.  68.  s.  2.  The 
j^  j^j^^      order  for  stopping,  under  either  statute,  is  to  be  made 

agaifut  upQn  j.j,g  yjg^  ^f  ^jjg  justices : .  but  here  the  order  was 
CAMmftiMx-  made  in  1834;  the  old  road  had  then  been  disused 
ever  since  1825|  and  no  longer  existed  in  a  condition 
in  which  it  could  be  viewed.  [Coleridge  J.  You  treat 
this  as  a  diversion,  but  the  order  does  not  purport  to 
give  a  new  road.]  If  the  intention  is  to  substitute  one, 
it  would  be  highly  unjust  that  the  magistrates  should 
be  enabled  to  defeat  objections  by  not  mentioning  the 
new  road  in  their  order.  If  they  had  mentioned  it, 
and  had  not  shewn  that  the  public  would  acquire  a 
permanent  right  of  way  in  it,  the  order  would  have 
been  bad  for  want  of  jurisdiction,  Rex  v.  Winter  (a). 
Welch  V.  Nash  {b)  shews  that  they  cannot  give  themselves 
jurisdiction  by  omitting  to  notice  the  substitution  of  a 
new  road,  where  that  is  really  contemplated.  In  that 
case  the  justices  stated  that  they  had  ordered  the  old 
highway  to  be  diverted,  and  were  satisfied  that  the  new 
highway,  described  in  a  plan  referred  to,  had  been 
properly  made;  and  they  then  ordered  the  old  high- 
way to  be  stopped.  The  orders  were  confirmed  by 
the  sessions,  on  appeal.  Yet  the  defendant  in  an  action 
of  trespass  was  allowed  to  offer  evidence  that  in  fact 
no  new  road  had  been  made.  [Coleridge  J.  That 
was  in  -  an  action.  Can  we  try  such  a  question  on 
affidavits  ?  ]  Objections  to  jurisdiction  have  often  been 
so  tried:  Rex  v.  Great  Marlow(c%  Rex  v.  Standard 
Hill{d),  There  is  no  reason  that  a  party  should  be 
permitted  by  his  own  unauthorised  act,  and  by  lapse 
of  time,  to  divert  a  road  without  having  recourse  to  an 

(a)  8  A  4f  C.  785.  {h)  8  Easty  394, 

(c)  S  Eatt,  244.  {d)  4  M,  {-  S.  378. 

order 
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order  of  justices  for  the  express  purpose;  and  great        18S5. 
inconvenience  would  resuU  from  such  a  practice.     The 

*^  The  KiMO 

remaining  objection  is,  that  Mr.  Adeane  is  himself  the        agaxMt 

The  Justices  of 

sarveyor.     An  order  that  a  surveyor  shall  sell  to  himself    Cambridok- 
is  like  an  order  that  a  man  shall  adjudge  in  his  own 
cause,  and  is  against  the  rule  of  equity,  that  a  trustee 
shall  not  be  a  purchaser. 


Lord  Denman  C.  J.  The  first  objection  would  be  well 
founded,  if  the  order  of  special  sessions  bore  the  con- 
struction which  has  been  put  upon  it.  I  wish  it  to  be 
distinctly  understood  that,  to  ground  an  order  of  this 
kind,  the  view  by  justices  is  not  sufficient,  unless  it  be 
a  joint  view,  nor  unless  their  finding  be  come  to  imme- 
diately upon  it.  The  justices  are  to  make  the  order  on 
consulting  together,  and  they  cannot  proceed  upon  a 
separate  view.  But  here  it  does  not  appear,  from  the 
words  of  the  order,  that  the  view  has  been  improperly 
taken ;  for  the  schedule.  No.  xvi,  to  13  G.  3.  c,  78.,  is  in 
the  same  language :  the  legislature  therefore  has  shewn 
that  the  terms  used  in  the  present  order  sufficiently 
express  its  meaning  in  the  clause  referred  by  staL 
85  G.  S.  c.  68.  5. 2.,  upon  which  the  order  is  framed. 
The  second  objection,  that  the  words  '*  for  the  full  value 
thereof"  are  not  twice  repeated,  appears  to  me  of  no 
weight ;  because  I  think  that  these  words,  occurring  at 
the  end  of  the  sentence,  override  the  whole,  as  they  do 
in  the  corresponding  clause,  stat.  13  G.  3.  c.  78.  5.  17* 
As  to  the  third  objection,  that  no  certificate  of  sale  is 
written  under  the  order;  upon  reference  to  stat.  55  G.3, 
c.  68.,  it  appears  that  the  part  of  stat  13  G.  3.  c.  78.,  which 
<rpndered  that  form  necessary,  is  repealed  by  the  later 

I  4  act. 
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1895*       act  (a).     Then,  as  to  the  questions  raised  by  affidavit* 

It  is  contended  that  evidence  niay  be  now  offered  to  the 

The  Kino  , 

agatrut        Court,  for  the  purpose  of  shewing  want  of  jurisdiction  to 
Tb«  Justices  «f         ,  ,  ■       •  t      i  •  • 

Cambkidos-    make  an  order ;  and  with  that  view  circumstances  are 

adduced,  which,. it  is  said,  prevented  the  justices  from 
viewing  the  old  road  in  the  state  in  which  it  was  when  the 
stoppage  was  first  made.  But  I  do  not  think  that  a  just 
mode  of  presenting  the^case.  The  only  question  with  re- 
ference to  such  an  order  is,  whether  the  road,  as  it  exists 
at  the  particular  time  when  the  view  is  taken,  be  neces- 
sary or  not.  By  whatever  circumstances  it  may  be  ren- 
dered unnecessary,  the  justices  are  only  to  say  whether 
in  fact  it  be  so  or  otherwise.  It  is  wisest  to  pursue  the 
words  of  the  act  strictly.  But,  independently  of  this,  I 
think  if  the  fact  be  that  a  party  has  stopped  the  old 
road,  giving  a  new  in  its  stead,  which  has  been  adopted 
and  not  complained  of,  and  he  then  applies  to  the  jus- 
tices to  grant  an  order  for  the  stopping,  there  is  nothing 
to  prevent  them  from  finding  that  the  old  road  is  unne- 
cessary. It  is  said  that,  at  the  time  of  this  order,  the  old 
highway  was  no  longer  in  a  condition  to  be  viewed  as  a 
road :  and  it  is  true  that,  in  the  enactments  relating  to 
the  view  by  justices,  the  word  *' highway"  is  used. 
That,  however,  is  equivocal;  the  word  may  mean  a 
way  capable  of  being  travelled,  or  a  place,  merely^ 
over  which  there  is  a  right  of  way :  and  here  I  think 
the  last  only  is  meant  Then  it  is  said  that  the  order 
directs  a  surveyor  to  sell  to  himself.  It  would  be 
better  that  the  surveyor  should  not  be  a  purchaser 
in  bis  own  year;  but  there  is  nothing  to  prevent  such 
an  officer,  when  he  is  a  proprietor  of  adjoining  land, 

(a)  Sects.  1, 8.     Compare  sUt.  13  G.  S.  c.  7S.  «.  17. 

from 
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from  baying  the  soil  bf  the  old  highway.     I  do  not  say        1835. 

that,  even  on  certiorari,  the  Court  would  not  set  aside      _, 

The  Kiiro 
an  order  if  manifest  fraud  were  shewn.     That  may  be        agama 

fhe  Jutiictt  tof 
so.     In  Bex  v.  The  Justices  of  Somersetshire  (a\  where     Cambridob- 

a  certiorari  was  applied  for  to  remove  an  appoint- 
ment of  overseers,  on  a  suggestion  of  corrupt  motives 
in  the  appointing  magistrates,  the  Court  refused  a  rule, 
saying  that  the  parties  complaining  might  appeal  to  the 
sessions  or  move  for  a  criminal  information.  Notwith- 
standing that  refusal,  however,  I  do  not  say  that  if 
corruption  were  clearly  made  out  the  Court  would  not, 
upon  an  application  like  this,  declare  the  order  invali- 
dated by  the  fraud.  But  here  there  is  not  the  slightest 
foundation  for  any  imputation  on  Mr.  Adeane  as  a  ma- 
gistrate or  a  gentleman,  nor  any  fact  shewn  to  vitiate 
the  proceedings.  The  rule  must  therefore  be  dis- 
charged. 

Vattesos  J.  The  schedule  to  stat.  SB  G.  8.  c.  68* 
does  not  give  any  form  of  an  order  for  stopping  up  an 
unnecessary  highway;  but  the  act,  sect.  2.,  says  that  it 
shall  be  done  **  by  such  ways  and  means,  and  subject  to 
such  exceptions  and  conditions  in  all  respects,"  as  is 
mentioned  in  13  G.  3.  r.  78.,  *^  in  regard  to  highways 
to  be  widened  and  diverted :  "  and  this  order  of  justices 
appears  to  be  drawn  from  the  forms  xvi.  and  xviii.  in  the 
schedule  to  the  statute  of  13  G.  3.,  taking  from  each  what 
seemed  fit  for  the  purpose.  As  to  the  words  "  having 
upon  view  found ;"  upon  reference  to  sect.  16  of  stat. 
1 3  G.  3.  c.  78.,  and  sect  2,  of  stat  55  G.  3.  c.  68.,  in  both 
of  which  the  words  are  "  upon  the  view  of  any  two  or 

(a)  ID,  i  R.  443. 

more 
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1835.   .     more  of  the  said  justices,''  I  do  not  doubt  that  a  view  by 

two  together  is  intended,  and  that  if  they  view  separately 

againtt        they  act  indiscreetly,  and  their  order  should  be  set  aside. 

The  Justices  of 

Cakbridoe-     But,  in  the  form  here  used  (his  Lordship  here  read  the 
beginning  of  the  order),  the  words  "  We  ■",  having 

upon  view  found,"  evidently  mean  **  having  upon  our 
joint  view  found."  We  are  bound  to  think  that  they 
intended  so,  and  the  words  they  have  used  import  it. 
Then  it  is  said  that  the  words  **  for  the  full  value," 
ought  to  have  been  introduced  twice;  as  in  the  sche- 
dule, No.  xviii,  to  Stat.  IS  G.  3.  c.  78.,  where  it  is  sup- 
posed that  they  are  repeated  for  greater  caution.  That 
may  be,  but  I  do  not  believe  it  to  be  the  case;  for,  if  it 
were  so,  they  should  have  been  repeated  also  in  the  body 
of  the  act  If  more  is  meant  by  the  form  in  the  schedule, 
where  the  words  occur  twice,  than  in  the  seventeenth 
section  of  the  act,  the  schedule  contains  something  which 
is  not  enacted  in  the  body  of  the  statute.  Section  69 
*  directs  that  tlie  precedents  in  the  schedule  shall  be  used 

on  all  occasions,  but  it  also  cures  want  of  form.  It  is 
also  said  that  the  order  does  not  shew  how  the  money, 
arising  from  the  sale  of  the  old  road,  is  to  be  applied  ; 
but  that  is  not  shewn  by  No.  xvi.  or  xviii.  of  the  schedule 
to  Stat.  13  G.  3.  c.  78. ;  only  the  form,  No.  xviii,  has  a 
certificate  of  sale  added  to  it;  which,  however,  is  not 
required  under  the  later  act.  With  regard  to  the  ob- 
jections in  point  of  jurisdiction,  raised  by  affidavit,  I 
protest  against  its  being  understood  that  we  can,  on 
every  occasion,  look  into  extrinsic  matter,  on  motion  to 
bring  up  orders  by  certiorari.  There  may  be  such  an 
occasion ;  but  the  general  rule  is  otherwise.  Here,  at 
all  events,  there  has  been  an  appeal  to  the  sessions,  and 
the  points  should  have  been  raised  there.     But,  even  if 

we 
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we  could  look  at  extrinsic  matter,  no  valid  objection  is        1835. 

raised.     It  is  said  that  the  old  road  was  disused  ten      ^   ^ 

The  KzNO 

years  ago ;  and  that  when  the  justices  went  to  it,  previ-        agpmM 

Tbe  Jiutioei  ^ 

ously  to  making  their  order,  there  was  no  road  for  them     c^mbm^oi* 

to  view.     It  is  true  that  there  may  not  have  been  a 

road  to  be  seen,  in  length  and  breadth,  as  when  the 

public  were  using  it :  but  they  could  judge  whether  a 

road  was  necessary  in  that  direction.     The  public  had 

still  a  right  to  go  over  it ;  and  it  existed  as  a  road  in 

point  of  law.    And  the  justices,  in  their  order,  say  that 

they  have  viewed  it.    It  is  contended  that  this  was  not  a 

stopping  but  a  diverting;  and  it  is  true  that,  if  they  had 

gone  to  the  road  for  the  purpose  of  diverting  it,  they  ought 

to  have  set  out,  in  their  order,  the  particulars  applicable 

to  such  a  case.  But  I  see  no  objection  to  a  man's  setting 

out  a  new  way  over  his  own  land,  where  there  is  an  old 

one  already,  allowing  th^  public  to  use  the  new  or  the 

old,  at  their  pleasure ;  and,  after  a  time,  applying  to  the 

magistrates  to  stop  the  old  road,  as  unnecessary :  though 

magistrates  should  be  cautious  in  complying  with  such 

an  application,  because  they  ought,  before  doing  so,  to 

be  sure  that  the  public  have  a  new  right  of  way  given  to 

them.     If,  however,  any  thing  wrong  is  done  in  this 

respect,  the  remedy  is  by  appeal  to  the  sessions.     The 

objection,   that   Mr.  Adeane  was   surveyor,   raises  no 

question   upon   the  form   of  the  order,   or  upon  the 

authority  to  make  it;  it  relates  only  to  the  honesty  of 

the  proceeding  before  the  justices,  and  that  was  matter 

for  inquiry  at  the  quarter  sessions.     We  cannot  enter 

into  the  question,  whether  the  justices  were  right  or 

wrong  in  making  the  order;  but  I  must  say  that  there 

appears  to  me  to  be  no  ground  for  any  imputation. 

Williams 
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1885«  Williams  J.    It  is  a  most  important'point,  how  far 

""^^       an  order  of  justices  maybe  questioned  in  this  Court 

tigauut        on  account  of  matter  dehors.     I  do  not  say  that  it  might 
The  Justices  of 
Canbeims.    not  be  so  if  a  case  were  strongly  made  out,  shewing 

that  the  magistrates  had  no  jurisdiction  at  all ;  but  that 

state  of  things  does  not  arise  here.    With  respect  to 

,    the  opportunity  which  the  justices  had  of  viewing  in  this 

case,  I  think,  referring  to  the  language  of  the  statutes^ 

that  the  justices,  when  they  saw  the  place  where  the  old 

road  had  been,  had  enough  to  found  their  jurisdiction 

upon.     And,  as  to  this  and  other  objections  which  have 

been  made  respecting  the  jurisdiction,  it  is  satisfactory 

to  find  that,  if  there  has  been  a  defect  of  jurisdiction, 

a  party  who  is  affected  may  still  open  the  question,  in 

an  action  of  trespass,  according  to  ff^elch  v.  Nask  {a). 

As  to  the  statement    of  the  view,   in   the  order  of 

justices ;  reading  that  document  as  one  would  read  any 

other  composition,  and  adopting  no  violent  construction^ 

I  should  say  that,  when  three  justices  begin  their  order 

with  the  words  *^We"  &c.  (naming  themselves),  and 

proceed  to  say  that  they  have  **  upon  view  found,"  &c., 

the  view  must,  in  all  fair  acceptation,  be  taken  to  be 

that  of  the  justices  mentioned  nominatim  immediately 

before.     So  the  words  **  for  the  full  value,''  if  read  with 

fair  attention  to  the  context,  and  not  with  a  set  purpose 

to  overturn  the  meaning,  must  be  understood  as  referring 

to  the  whole  matter  that  precedes.     The  point  as  to 

Mr.  Adeane  being  surveyor  does  not  arise  before  us  at 

all  on  this  order. 

Coleridge  J.  The  most  important  class  of  objections 
raised  here,  consists  of  those  which  do  not  appear  on 

(a)  8  Eaa^t  394. 

the 
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the  face  of  the  order.    I  have  alwajrs  understood  the        1835. 
rule  to  be  clear  that,  on  an  application  of  this  kind,  ob- 
jections  raised  merely  by  affidavit  are  not  admissible.        agehut 

XtM  Justices  Ol 

I  do  not  say  that  there  is  no  case  in  which,  on  appli-    CAMimiiMi- 
cation  for  a  certiorari,  the  Court  may  enquire  into  the 
facts  on  affidavit :  in  some  instances  the  Court  here  is  a 
court  of  appeal  from  inferior  jurisdictions;  and,  where 
It  does  look  into  the  merits  of  proceedings  below,  it 
can  do  so  only  on  affidavit.     But  we  must  be  cautious 
not  to  exceed  our  jurisdiction :  and  when  we  find  that 
there  b  a  court  of  appeal  below,  to  which  the  matter 
brought  before  us  on  affidavit  might  have  been  carried, 
I  think  we  are  confined  to  objections  appearing  on  ' 
the  face  of  the  order.     Here  the  objections  raised  may 
be  of  three  kinds.     First,  that  the  order  is  on  the  face 
of  it  defective.     Secondly,  that  it  is  made  inconveniently 
and  unjustly.    Thirdly,  that  it  is  made  without  juris- 
diction.   In  the  second  case  the  answer  is,  that  there 
might  have  been  an  appeal  to  the  sessions;  and  the 
stronger    the    argument  of  inconvenience,   the  more 
reason  there  is  that  the  case  should  have  been  carried 
there.     In  the  third  case  the  order  is  a  nullity,  and  may 
be  contested  in  on  action  of  trespass.     In  the  first  case 
the  order  may  be  brought  before  us,  but  there  is  no 
ground  for  the  admission  of  affidavits.    Then  as  to  the 
objections  of  this  class.     I  was  at  first  struck  with  the 
suggestion  that,  if  the  schedule  of  stat.  13  G.  3.  r.  78. 
was  resorted  to,  the  form.  No.  xviii,  should  have  been 
pursued,  and  not  No.  xvi.     But  that  could  not  be ;  for 
the  form.  No.  xviii.   relates  to  the  stopping  of  an  old 
highway  under  the  statute  of  13  G.  3.,  which  is  repealed, 
as  to  this  proceedin^^  by  55  G.  3.  c.  68.  s.  2.,  an4.that 
section  limits  the  justices,  in  the  stopping  of  roads  under 

the 
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18S5.        the  new  act,  to  tb^  ways  and  means  pointed  out  by  the 

former  one,  in  regard  to  highways  "  to  be  widened  and 

ogmna        diverted."  As  to  the  words  "  We ,  having  upon  view 

The  Justices  of   -         -  i  n  i  .0 

Cambudos-  found ;"  can  any  lawyer  have  a  doubt  of  their  meanmg  ? 
The  view  mentioned  clearly  means  a  view  taken  by 
them  together,  at  the  time  of  making  the  order,  and*  a 
view  of  some  fact  which  they  were  competent  to  judge 
of.  With  respect  to  the  words  "for  the  full  value," 
the  answer  has  already  been  given ;  the  words  occur  in 
Stat.  13  G.  S.  c.  78.  s.  17.,  as  in  this  order;  and  if  they 
oven'ide  the  preceding  parts  of  the  sentence  in  the  one 
case,  they  do  in  the  other.  It  has  also  been  said,  that 
by  this  order  no  direction  appears  to  have  been  given 
as  to  the  disposal  of  the  money  to  arise  from  the  sale ; 
but  that  is  unnecessary  under  stat.  55  G.  3.  c.  68.,  which 
provides  specifically  that  the  proceeds  shall  be  paid  to 
the  surveyor,  in  aid  of  the  general  highway  Yund.  A 
certificate  of  sale  is  not  necessary  to  the  validity  of  the 
order :  indeed  an  order  for  stopping  and  selling  could 
not  be  concurrent  with  the  sale ;  and  therefore  a  cer- 
tificate of  sale  could  not  possibly  be  subjoined  at  the 
time  of  making  the  order.  The  objection,  that  the  sur- 
veyor, who  is  the  party  to  sell,  is  also  the  purchaser, 
does  not  arise  on  the  face  of  the  order  itself. 

Rule  discharged. 
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1835. 


Holmes  against  Mentze.  Tuesday, 

^  Nov.  10th. 

A  RULE  was  obtained  in  Easter  term  last,  under  Under  t.  6.  of  ] 
the  Inter. 

the  Interpleader  Act,  1  &  2  fF.  4.  c.  58.,  on  behalf  pleader  Act, 

1  &  2  fP'.  4 

of  the  sheri£Pof  Lancashire^  calling  on  the  plaintiff  and  c.  58.,  the* 

•  ,      ,v  .  ,     .  .  ,   .  Court  will  not 

John  Heap  to  appear  and  state  their  respective  claims  make  a  rule 

to  certain  wine  and  spirits,  seized  by  the  sheriff  under  tionofaTberiff 

a  fi.  fa.  in  this  cause,  or  else  relinquish  the  same,  &c.  JJ^dwlffi^Viu^ 

The  goods  were   taken   in   execution,   February  17th  m«rely  because 

^  '  j^  a  partner  of  the 

1835,  upon  a  judgment  entered   up   against   the   de-  debtor  has 

given  notice  to 

fendant   on  a  warrant   of  attorney  given   by  him   to  the  sheriff  to 
1  1  •     •«•  II-  «  -»T  y  1  quit  possession 

the  plamtin,  and  bearing  date  November  I7th   18S4.  on  the  ground 

The  defendant  was  a  wine  merchant.     His  name,  and  are  parti^Bhip 

no  other,  appeared  over  the  premises  (vaults  and  cellars  fhafuIe^dStor 

in  Manchester)  on  which  the  seizure  was  made.     The  5"f??^°®". 

'  ficial  interest  in 

officer  who   seized  was   served^  the  day  after,  with  a  theni,  being 

'  ^  indebted  to 

notice  addressed  to  the  plaintiff,  his  attornies,  &c.,  the  the  firm  beyond 

the  amount  of 

sheriii^   and   the  officer,   signed   by  John  Heap^   and  his  share  in  the 
stating  that  all  the  goods  taken  in  execution  were  the      The  sheriff's 

property  of  a  partnership  between  Heap  and  the  de-  the  share,  ** 

fendant,  carried  on  under  the  firm  of  Mentze  and  Co. ;  ^^^^^^^^^ 

that  the  defendant  had  not  any  property,  part  or  share  ""^^^J*?*  ?* 

in  the  said   goods,  but  was  considerably  indebted  to  actual  intereiL 

Heap  on  the  balance  of  the  partnership  accounts ;  and  Court  will,  in 

the  above  case, 

that  Hectp  was   alone  beneficially  entided  to  and  in-  interfere  under 
terested  in  all  the  goods,  property  and  effects  of  the  sheriff's  pro- 
said  partnership.     He  therefore   required  the  parties  creditor  dis-* 
addressed  by  the  notice  to  quit  possession ;  and  stated  „"^,-^®  ^'"^ 

And  where 
the  creditor,  having  appeared  under  the  interpleader  rule  and  not  contested  the  partnership, 
whereupon  the  rule  was  dismissed,  afterwards  refused  to  admit  it,  and  ruled  the  sheriff  to 
reton  the  writ,  the  Court  enlarged  the  latter  rule  till  the  creditor  should  indemnify  the 
aberiff. 

that. 
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1885.        that,  if  this  were  not  done,  he  should  commence  against 
them  respectively  such  actions,  suits,   and  other  pro- 

XlOLMKf 

againit        ceedings  as  might  be  advised. 

In  answer  to  the  present  rule,  Heap  filed  an  affidavit, 
repeating  the  statements  in  the  notice,  and  adding  more 
particular  ones;  and  alleging,  further,  that  the  de- 
fendant, in  1831,  became  his  partner  in  the  wine  and 
spirit  business,  carried  on  in  Manchester:  that,  on  a 
balance  of  account  taken  in  June  1834,  the  defendant 
was  found  to  owe  the  partnership  2 5571  f  which  debt 
had  not  been  reduced  but  increased:  and  that  the 
damages  recovered  in  this  suit  were  due  from  the 
defendant  on  his  own  account  solely,  the  plaintiff 
being  unknown  to  Heap^  and  having  no  demand  against 
the  partnership. 

Sir  J.  Campbell,  Attorney- General,  and  Jf.  Chamber s, 
for  the  plaintiff.  This  is  not  a  case  within  stat. 
1  &  2  W^  4.  c.  58.  5.  6.  No  issue  could  be  directed 
under  the  statute.  The  sheriff  is  not  *'  exposed  to 
the  hazard"  of  an  action.  Heap,  by  his  own  statement, 
admits  that  the  defendant  b  interested  in  the  goods  as 
his  partner.  The  seizure,  therefore,  could  not  be  a  tres- 
pass. The  sheriff  had  a  right  to  take  the  goods,  and 
to  sell  the  defendant's  interest  in  them.  As  to  the 
quantity  of  interest,  the  Court  will  not  hear  equitable 
claims  discussed  on  an  application  under  this  act; 
Sttirgess  v.  Claude  (a). 

Sir  W.  W.  Folleit  and  Knowles,  for  the  sheriff.  It  is 
true  that  the  right  to  seize  is  not  disputed ;   but  the 

(^)  1  J)owL  P.  C.  SOS. 

question 
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question  is,  whether  the  sheriff  can  sell.  Heap  claiming  1835. 
the  entire  property  in  the  goods.  The  sheriff  is  threat- 
ened  with  an  action  by  the  notice,  and  is,  therefore,  en-  againu 
titled  to  protection  under  the  statute.  If  he  is  to  sell, 
must  he  sell  the  goods  as  the  defendant's  property,  or 
as  that  of  the  partnership?  In  the  one  case.  Heap 
threatens  to  proceed  against  him;  in  the  other,  the 
execution  creditor  will  hold  hXta  liable  for  not  having 
sold  at  the  best  price  that  might  have  been  obtained. 
[Coleridge  J.  Have  you  had  any  communication  on  the 
subject  with  the  execution  credit6r  ?  Must  not  there  be 
an  actual  dispute  to  entitle  the  sheriff  to  assistance?  (a)] 
The  creditor  appears  under  this  rule,  and  requires  the 
sheriff  to  sell  the  goods  as  the  defendant's.  [Patteson  J. 
For  the  amount  of  his  interest  in  them.]  It  is  disputed  ' 
whether  he  has  any  interest  in  them,  as  partner,  at  all. 
The  plaintiff  causes  a  warrant  to  issue,  commanding  the 
sheriff's  officer  to  levy  on  goods  stated  to  be  the  de- 
fendant's. Then  notice  is  given  to  the  officer  by  Heap^ 
that  the  defendant  has  no  property  in  the  goods,  but 
that  Heap  alone  is  beneficially  interested  in  all  the  part- 
nership effects.  To  put  the  goods  up  for  sale,  giving 
special  notice  of  the  circumstances,  would  not  be  a  pro- 
per course.  If  it  were  so,  it  might  be  adopted  in  every 
case  where  the  assistance  of  this  Court  is  now  sought 
for.  The  sheriff  (but  for  the  statute)  is  bound  to  decide, 
at  his  peril,  whether  the  goods  are  liable  to  be  sold^  or 
are  the  property  of  the  adverse  claimant,  and  must  act 
upon  his  discretion.  In  a  case  under  this  act,  before 
Taunton  J.,  and  in  which  he  consulted  the  rest  of  the 

(a)  See  laaac  ▼.  SpUibury,  lOMig.3, 

Vol.  IV.  K  Judges 
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•S5>ft5.  '  Judges  (^),  the  third  p(^y  claimei)  in  r^pecl,  not  of  the 
""^ttitais  c'^^re  property,  but  of  a  lien.  There  it  might  have 
J'.^^'"'  .  been  said  that  the  property  could  be  offered  for  sale, 
with  notice  of  the  alleged  claim  to  which  it  was  subject; 
but  the  case  was  held  to  be  within  the  protection  of 
sect.  6.  The  material  inquiry,  in  this  case,  will  be, 
whether  the  defendant  is  entitled  to  the  whole  property, 
or  only  to  an  interest,  with  other  persons.  {CuUridge  J. 
Qudcunque  vift,  the  sheriff  may  sell.]  The  question  is, 
whether  he  shall  sell  the  property  as  the  defendant's,  or 
es  that  of  the  defendant  and  others.  If  the  Court  di- 
rected an  issue,  it  would  be,  whether  the  goods  were 
partnership  property  or  not:  and,  if  they  were,  what 
was  the  defendant's  interest.  The  power  which,  it  is 
said,  the  sheriff  may  exercise,  of  selling  subject  to  an 
alleged  partnership  interest,  is  not  clear.  In  Burton  v. 
Green  (5),  where  a  fi.  fa.  had  issued  against  one  of  three 
partners,  and  it  was  contended  that  the  sheriff  ought  to 
have  levied  on  the  partnership  property  to  the  extent 
of  one  third.  Lord  Tenterden  said,  "  I  am  not  quite 
satisfied  as  to  the  interest  which  the  sheriff  m^ht  have 
sold  under  the  execution.  There  is  great  difficulty 
in  making  the  sheriff  a  tenant  in  common  with  the 
partners,'* 

'  Sir  F.  Pollock  and  Tondinsonf  on  behalf  of  Heap, 
referred  to  Harvey  v.  Cricketl{c)y  in  answer  to  the 
above  dictum ;  and  they  requested  that  the  Court  would 
not  discharge  the  rule  without  putting  the  case  in  a 
course  of  investigaiion. 

(o)  Probably  Ford  t.  Baynton,  1  JDou^l  P.  C  357. 

(6;  3  Car,  {-  P.  306.  (c)  5  M.  ^  8.  335. 

Lord 
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Lord  Denman  C  J.  The  sherifT,  in  this  case,  is  ISS5. 
called  upon  to  seize  goods  of  the  defendant,  at  the 
plaintiff's  suit,  but  a  third  )iarty,  alleging  that  the  m^Mi 
defendant  is  his  partner,  requires  the  sheriff  not  to 
act,  because  the  defendant  is  indebted  to  the  partner- 
ship in  more  than  the  amount  of  bis  share.  That  does 
not  interfere  with  the  sheriff's  duty.  He  is  to  sell  for 
such  interest  as  the  defendant  has  as  partner;  not  for 
tlie  degree  of  right  which  he  may  be  found  to  have,  on 
a  winding  up  of  the  affairs,  because,  if  the  sheriff  waited 
till  that  could  be  ascertained,  the  goods  might  remain 
unsold  toT  an  indefinite  time.  Under  the  law  as  it 
formerly  stood,  and  it  is  the  same  now,  the  sheriff,  in 
a  case  of  partnership,  must,  however  inconvenient  it 
may  be^  sell  the  share  of  the  defendant  partner,  and 
make  the  purchaser  tenant  in  common  with  the  other 
partners ;  and  the  purchaser  must  do  the  best  he  can 
to  ascertain  what  interest  there  is.  My  brother  Cole*^ 
ridge  says  that,  in  the  Court  of  Common  Pleas,  it  is 
usual,  on  a  rule  of  this  kind,  to  require  that  some  actual 
communication  should  have  been  made  by  an  adverse 
claimant.  As  to  Heapy  I  do  not  think  an  adverse  claim 
is  asserted  by  his  merely  saying  **  I  am  a  partner  of  the 
defendant.''  If,  however,  the  execution  creditor  should 
insist  upon  the  goods  being  sold  as  the  property  not  of 
a  partnership  but  of  the  debtor  alone,  the  sheriff  ought 
to  have  an  indemnity. 

Patteson  J.  If  it  be  conceded  that  the  goods  are 
partnership  property,  there  is  no  difiSculty  in  the  case. 
Otherwise,  the  sheriff  is  ^between  two  fires ;  he  must 
sell  the  goods  as  partnership  proper^  or  not,  and  either 

K  2  way 
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1635.        way  he  may  be  liable.     If  the  execution  creditor  insists 
'^     ^        on  his  selling  the  property  as  that  of  the  defendant 

alone,  the  sheriff  ought  to  have  time  to  return  the  writ, 

unless  indemnified. 

Williams  and  Coleridge  Js.  concurred. 

The  rule  was  discharged,  it  being  understood  that 
the  sheriff  should  make  a  further  application  to  the 
Court  if  it  became  necessary. 

On  the  day  after  this  decision  {November  11th)  the 
sherifTs  agent  wrote  to  the  plaintiff's  attorney,  request- 
ing to  know  whether  the  plaintiff  admitted  or  denied 
the  partnership  between  Heap  and  the  defendant,  stating 
that  in  the  latter  case  he  should  require  an  indemnity, 
and  desiring  to  know  if  it  would  be  given.  The  plain- 
tiff's attorney  wrote  in  answer :  "  Acting  under  the 
advice  of  counsel,  I  am  not  prepared  to  make  the 
admissions  you  desire."  The  sheriff's  agent  again 
inquired  if  an  indemnity  would  be  given,  but  obtained 
no  reply.  On  the  11th  of  November  the  plaintiff's 
attorney  took  out  a  rule  calling  on  the  sheriff  to  return 
the  writ.  On  a  subsequent  day  of  the  term,  a  rule  was 
obtained,  enlarging  the  time  for  the  sheriff  to  return 
the  writ,  and  calling  on  the  plaintiff  to  shew  cause  why 
the  rule  o{  November  11th  should  not  be  enlarged  until 
the  plaintiff  should  indemnify  the  sheriff  to  the  satis- 
faction of  the  Master.     On  the  25th  of  November^ 

Sir  J.  Campbell,  Attorney- General,  and   M.  Cham- 
berSi  shewed  cause.     There  is  no  authority  for  the  in- 
terference 
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terference  claimed.     The  risk  against  which  the  sheriiF 

seeks  indemnity  is  the  ordinary  one,  which  the  law        ~ 

Ho 
casts  upon  him,  and  for  which  his  poundage  is  the  con- 
sideration. It  is  the  right  of  an  execution  creditor  to 
have  his  execution  carried  into  effect.  In  the  case,  in- 
deed, of  a  disputed  bankruptcy,  where  a  distinct  issue  at 
law  may  be  tried,  execution  has  sometimes  been  stayed 
till  after  such  trial ;  but  where  partners  of  the  debtor 
have  applied  for  time  to  be  given  to  the  sheriff  till 
an  account  could  be  taken  of  the  debtor's  interest,  or 
the  claims  upon  the  partnership,  it  has  been  held  that 
execution  ought  not  to  be  suspended  for  those  pur- 
poses ;  Parker  v.  Pistor  (a),  Chapman  v.  Koops  (6).  It 
makes  no  difference  that  the  application  here  proceeds 
from  the  sheriff.  The  situation  of  a  sheriff  executing 
process  against  goods  to  which  there  are  adverse  claims 
is  too  favourably  considered  in  Beavan  v.  Dawson  (c), 
and  more  justly  in  Carlisle  v«  Garland  {d).  Here,  he 
must  exercise  his  own  discretion. 

KnaaieSy  contra,  was  stopped  by  the  Court 

Patteson  J.  (e)  When  this  case  was  before  the 
Court  on  the  rule  under  the  Interpleader  Act,  the 
plaintiff  did  not  dispute  the  fact  of  the  goods  being 
partnership  property.  If  he  had,  the  case  would  have 
been  within  the  act,  and  we  should  have  granted  a  rule 
accordingly.  Now  he  refuses  to  admit  the  partnership, 
and  calls  upon  the  sheriff  to  sell  at  his  own  risk.  He 
has  misconducted  himself  towards  the  Court,  and  we 

(a)  SB.^P.  288.  (6)  SB.^P.  S894 

(c)  6  Bmg,  566.  ((/}  7  Bm^.  S98. 

(«)  Lord  Denman  C  J.  was  absent. 

K  3  shall 
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18S5.       shall  interfere  for  the  sheriff's  protection.    The  mle 
must  be  absolute* 


Williams  and  Coleridge  Js.  concurred. 

Rule  absolute. 


J^««««v.  TiBBiTs,  Gent.,  One,  &c.  against  Yorke. 

By  one  lection   T\EBT.     The  declaration  contained  four  counts. 

of  an  act  of         JL-/      -_        -  i  i       .  i 

parliament,  it  The  first  count  Stated,  in  the  introductory  part, 

iliat  mcmey        that  the  defendant,  on  &c.,  was  the  proprietor  of  the 

^nimiMiMicn    ^olls  arising  from  the  navigation  of  the  river  Nene,  in 

tothdrlCkT'  ^^^^^P^onshire,  between  Oundle  North   Bridge  and 

JPl^^^'jy      Thrapston  Bridge  mentioned  in  an  act  of  34  G.  3.  (a) 

bepaidbytha  Third 

proprietors  of 

the  tolls  on  the  nairigatioo,  in  certain  proportions.  A  subsequent  section  enacted  that,  if 
any  proprietor  should  neglect  or  refute  to  pay  on  demand  made  eidier  of  him  or  his  agent, 
the  money  might  be  reoorered  by  action  of  debt,  &c.,  wUh  dovbk  etuis,  in  the  clerk's  name, 
against  such  proprietor,  or,  if  he  could  not  be  found,  against  his  agent ;  or  otherwise  the 
sam  might  be  levied  by  distress  upon  the  goods  of  the  proprietor,  or,  if  no  such  goods  could 
be  found,  on  the  goods  of  his  agent. 

The  clerk  obtained  a  verdict  in  debt  against  a  proprietor,  on  an  issue  of  nil  debet,  but 
had  averred  no  demand  in  the  declaration : 

Held,  that  the  right  of  action  was  given  by  the  two  sections  conjointly :  that  the  de- 
mand, if  nsttsaery  to  the  action,  must  be  presumed  ^fter  verdict ;  and,  therefore,  that  the 
declaration  mnst  be  constdeved  as  framed «  and  the  verdict  recovered,  under  both  sections, 
and  that  the  plmntiff  was  entitled  to  double  costs. 

(a)  Stat.  S4  G,  3.  c,  95.,  for  removing  certain  difficulties  in  two  acta 
passed  for  making  the  river  Nifie  or  Nene  navigable. 

Sect.  6.  authorises  the  commissioners  mentioned  in  the  act  to  con- 
tinue the  then  present  clerk  to  the  commissioners,  or  to  discharge  him 
and  elect  another,  and  to  elect  a  clerk  from  time  to  time;  and  to  allow 
and  appoint  to  be  paid  to  such  clerk  such  reasonable  sums  of  money, 
for  his  aitetidance,  &c,  as  they  shall  think  proper,  to  be  raided  and  paid 
as  thereinafter  eipressed. 

Secti  7.  enacts,  "  that  one  moiety  of  the  money  to  be  allowed  to  such 
clerk  shall  he  paid  by  the  proprietor  or  proprietors  for  the  lime  being  of 
the  tolls  and  duties  arising  Trom  the  said  navigation  between  Peterborough 
and  Oundle  North  Bridge,  and  the  otiier  moiety  thereof  by  the  pro- 
prietor or  proprietors  for  the  time  being  of  the  tolls  and  duties  arlaiig 

froBi 
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'Thlrdcoimt.  Whereas  the  said  defcndatit,  so  being'       l^^} 
such  proprietor  as  m  the  first  count  mentioned, '  after-        TTTTn 
wards,  to  wit  on  &c.,  at  &c.,  as  such  proprietor,  was        ^i'!"iie 
indebted  to  the   said  plnintiiF,   as  cleric  to   the  cdm- 
rilisstoners,  acting  &c.,  duly  elected  &c.,  in  the  further 
sum  of  87/-,  the  moiety  of  a  certain  sum  of  174/.,  before 
that  time  duly  allowed  and  appointed  to  be  paid  to  the 
plaintiff  by  certain  of  the  said  commissioners,  not  being 
less  &c.  (stating  the  fulfilment  of  the  formal  requisites 
for  a  meeting  of  the  commissioners),  the  same  being  a 

reasonable  sum  of  money  for  his  attendance,  &c.,  as 
such  clerk,  for  a  long  space  &c.,  and  to  be  paid  by  the 
defendant,  so  being  the  proprietor  of  such  tolls,  &c.,  to 
the  plaintiff,  when  he  should  be  requested,  whereby  and   '     - 
by  reason  &c.  ... 


firom  tbe  aaid  navigation  between  Oundle  North  Bridge  and  Thrapston 
Bridge." 

Sect.  9.  enaetiy  «  That  if  any  or  either  of  the  proprietors  of  the  said 
tolls  and  duties  shall  neglect  or  refuse  to  pay  such  sum  or  sums  of 
money  which  shall  be  allowed,  and  which  shall  become  due  or  payable 
to  such  clerk,**  ,  .  ,  **  upon  demand  thereof  made  either  of  such  pro- 
prietor or  proprietors  by  whom  the  same  ought  to  be  paid,  or  of  the 
agent  or  agents  of  such  proprietor  or  proprietors,  who  shall  be  collector 
or  Mceiver  of  the  tolls  or  duties  of  the  said  navigation  for  such  proprietor 
or  proprietors,  then  and  in  every  such  case  such  sum  or  sums  of  money 
shall  and  may  be  recovered  by  action  of  debt,  or  upon  the  case  or 
promise,  mih  donhle  costs  of  suit;  such  action  to  be  brought  in  the 
name  of  such  clerk**  .  .  .  **  to  whom  such  sum  or  sums  of  money  shall 
be  due  or  payable,  against  the  proprietor  or  proprietors  of  such  tolls,  or 
duties,  who  ought  to  pay  the  same  under  the  directions  of  this  act ;  and 
if  such  proprietor  or  proprietors  of  tbe  said  navigation  cannot  be  found, 
then  any  such  action  may  be  brought  against  the  agent  or  agents  in  the 
receipt  of  the  tolls  or  duties  of  such  proprietor  or  proprietors;  or  other- 
wise such  sum  or  sums  of  money  sliall  or  may  be  letied  upon  the  goods 
and  chattels  of  the  proprietor  or  proprietors  refusing  or  neglecting  to  pay 
the  same,  by  warrant  of  distress,  under  the  hands  and  seals  of  two  or 
more  of  his  Miyesty*s  justices,"  &c. ;  and  if  foods  of  the  proprietors  ace 
not  found  within  the  juriadictioD,  then  on  the  goods  of  their  agents. 

K  4  Plea, 
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]$0^         '.  Plear  nil  debet^  and  issue  tbereon. 

Oa  the  trial  before  Ldttledale  J.,  at  the  Northampton 
Sammer  Assizes  1831,  the  pIainti£Phad  a  verdict  for  87/.» 
subject  to  the  opinion  of  this  Court  upon  a  special  case. 
The  case  was  argued  in  Michaelmas  term  1833  (a\  and 
the  postea  was  ordered  to  be  delivered  to  the  plaintiff 
Some  doubts  having  afterwards  arisen  as  to  the  effect  of 
the  judgment  of  the  Court,  a  verdict  was  entered  for 
the  plaintiff  on  the  third  count,  and  the  jury  were  dis- 
charged as  to  the  rest  On  the  taxation  of  costs,  the 
pkuntiff  contended  that  he  was  entitled  to  double 
costs,  by  the  ninth  section  of  the  act.  The  defendant 
contended  that,  as  the  third  count,  on  which  the 
judgment  was  entered,  contained  no  averment  of  the 
special  demand  which  was  required  by  sect.  9.,  the 
judgment  could  not  be  understood  to  be  recovered 
on  that  section.  The  Master  having  allowed  the 
double  costs.  Sir  W.  W.  FoUett^  Solicitor-General,  in 
Hilary  term  last,  obtained  a  rule  nisi  for  reviewing 
the  taxation. 

Sir  F.  Pollock  and  Miller  now  shewed  cause  (6).  The 
ninth  section  is  the  only  one  which  expressly  gives  the 
right  of  action :  after  verdict,  therefore,  all  which  is  ne- 
cessary to  support  an  action  on  that  count  (including 
demand,  if  that  be  essential)  will  be  presumed.  It  will 
be  said  that  the  seventh  section  directs  that  the  pro- 
prietors shall  pay,  and,  therefore,  gives  a  right  of  action 
independently  of  the  ninth.  Perhaps,  if  the  sixth  and 
seventh  sections  stood  alone,  they  might,  by  implication, 
entitle  the  commissioners  to  pay  the  clerk,  and  sue  the 

(a)  See  TibbiU  t.  Yorke,  5B,^AdL  605. 

(h)  Before  Lord  I>enman  C.  J.,  Patteson,  WiUiami,  and  Coleridgi  Ju 

proprietors; 
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proprietors ;  or,  possibly,  they  might  entitle  the  clerk  to        l^KSi 
sue  the  prc^rietors  in  the  first  instance.     But,  however 


that  might  be,  it  is  clear  that  the  act,  by  going  on  in  y^m^ 
the  ninth  section  to  give,  expressly,  the  right  of  action 
upon  certain  requisites  being  fulfilled,  limits  the  right 
of  action  altogether  to  the  case  in  which  they  are  ful- 
filled. The  action,  therefore,  does  not  lie  independently 
of  sect  9.,  and  the  plaintifi'is  entitled  to  double  costs. 

Sir  W.  W.  FoOett  and  Humfrey,  contri  If  the  ninth 
section  be  the  only  one  which  gives  the  right  of  action, 
the  argument  on  the  other  side  is  correct.  But  when 
two  sections  of  an  act  give,  each  being  taken  alone,  a 
right  of  action,  and  a  record  states  all  that  is  necessary 
to  bring  the  case  within  one  section,  but  omits  a  fact 
which  is  necessary  to  bring  the  case  within  the  other, 
the  judgment  must  be  referred  to  the  former  only. 
The  intention  of  the  legislature  appears  to  have  been 
to  give  the  double  costs,  and  exact  the  particular  re* 
quisites  of  the  ninth  section,  in  cases  only  where  the 
extraordinary  remedies,  given  by  that  section,  should 
be  resorted  to. 

Lord  Denman  C.  J.,  in  this  term,  Naoember  25th, 
delivered  the  judgment  of  the  Court 

This  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  the  master  should  not  review  his  taxation  of  costs. 
Upon  the  argument,  the  Court  disposed  of  all  the 
points  which  were  discussed,  except  that  of  the  right 
of  the  plaintiff  to  double  costs  (a),  the  verdict  being 
taken  on   the  third  count  of  the  declaration.      The 

(a)  Hie  oftben  hare  been  passed  over  in  the  report,  being  of  no  general 

action 
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IfiB^  aqtion  was  brought  by  the  clerk  of  certain  commis- 
sioners under  an  act  of  34  6.  3.  r«  85.,  respecting  the 
navigation  of  the  river  Nene ;  by  the  seventh  section  of 
which  it  is  provided  that  the  clerk's  salary  shall  be 
paid  by  the  proprietors  of  the  navigation,  and,  by  the 
ninth  section,  that,  if  the  proprietors  shall  neglect  or 
refuse  to  pay,  upon  demand  thereof  madcy  such  sum  may 
be  recovered  by  action  of  debt 

The  third  count  of  the  declaration  in  this  case  is 
in  debt,  stating  generally  that  the  defendant,  as  pro- 
prietor, was  indebted  to  the  plaintiff  as  clerk  duly 
elected,  in  a  sum  of  money  duly  allowed  to  the  plaintiff 
by  the  commissioners,  but  does  not  state  any  demand 
made  of  such  sum.  It  is  contended  for  the  defendant 
that  this  count  is  framed  on  the  seventh  section,  which 
does  not  give  double  costs,  and  that  it  cannot  be  taken 
as  framed  on  the  ninth  section,  which  does  give 
double  costs,  for  want  of  any  averment  of  a  demand. 
But,  on  considering  the  clauses  of  the  act,  we  are  of 
opinion  that  the  action  is  given  to  the  clerk  by  the 
seventh  and  ninth  sections  conjointly,  and  that  the  third 
count  must  be  taken  as  framed  on  both  sections* 
Whether  the  objection  to  that  count  for  want  of  an 
averment  of  demand  would  have  been  fatal  on  a  special 
demurrer  or  not,  we  do  not  think  it  necessary  for  us 
to  determine,  inasmuch  as  the  question  arises  ader 
verdict,  and,  if  the  demand  be  necessary  to  the  main- 
tenance of  the  action,  it  must  be  presumed,  after  verdict 
on  an  issue  of  nil  debet,  that  it  was  proved  at  the  trial. 
Nor  do  we  feel  fettered  by  any  tning  which  passed 
in  this  case  upon  any  former  occasion  (a). 

(a)  S.tme  argument  had  been  raised  respecting  the  effect  of  the  judgment, 
as  infeired  from  what  had  passed  on  the  arguing  of  the  special  cnse,  «nd 
•    a  MdMequent  diacussioo  as  to  bow  the  judgment  was  to  be  entered. 

Upon 
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Upon  the  whole,  we  are  of  opinion  th^t  the  Mastef        ISSS^ 
has  dune  right  in  taxing  the  plaintiff  double  costs^  and 
that  thia  rule  must  be  discharged. 

Rule  discharged. 


The  King  against  Round.  ireAMw%, 

°  Nov.  lllh. 

A    MANDAMUS  issued,  directed  to  B£7i/amin7?of<m2,  A  mandamus 
surveyor  of  the  highways  in  the  parish  of  Wednes-  defendant  wm 
hiry  in  Staffordshire,  Xjo  the  effect  following.  "Whereas  S^^^gfoJ^ 
we  have  been  given  to  understand,  &c.,  that  you  exer-  IJ^VoTm- 
cised  the  office  of  a  surveyor  of  the  highways  within  5|^'^**2r 

the  parish   of  Wednesbury,  from  Michaelmas  1827  to  accounts,  &c., 

rebting  to  the 

the  6th  day  of  October  1832,  or  for  some  part  of  the  highways,  dur- 

ing  his  time  of 

time,  and  that  divers  books  of  accounts,  assessments,  office^  were 
rates,  and  other  documents  relating  to  the  highways  i«^on,  and^^^*" 
within  the  said  parish,  during  the  aforesaid  period  of  deUTcn^  to 
your  serving  the  said  office,  or  some  part  thereof,  are  Jj^^][*^^j 
now  in  your  custody,  power  or  possession,  and  which  *^»*  he  had 

been  ofien  re* 

SdlA  several  books,  &c.,  of  right  ought  to  be  delivered  quired  so  to 

deliTer  them, 
to  John  Addison  and  Simeon  Constable,  churchwardens  and  had  re. 

of  the  said   parish,  to  be  kept  for   the  use  of  such  mandamus 

pariish;   and  whereas  we   have  further  been  given  to  Wm^l^elifer 

understand   that,  although   you  have  been   oftentimes  JJ'.jSeni'aU*"' 

reciuired  on  behalf  of  the  said  churchwardens  of  the  hook*,  &c, in 

'  his  possession, 

said  parish  to  deliver  to  them  the  said  books,  &c.,  to  be  oi*  shew  cause 

,         to  the  contrary. 

kept,  &c.,  yet  you,  well  knowing  8cc.,  but  not  regarding      Defendant 
&c.,  have  hitherto  neglected  and  refused,  and  yet  do  he  had  not,  on 
neglect  and   refuse,  to  deFiver   up   the  same  or  any  teste  of  die 

mandamus*  nor 
since,  nor  now,  nor  when  he  was  required  on  behalf  of  the  chtirchwardensi  any  books,  ftc, 
in  his  possei«ion ;  nut  stating  whether  he  had  them  in  his  poaaessiou  between  the  times 
of  the  requisition  and  the  teste,  nor  what  lie  had  done  wiih  tliein ; 
Heldy «  good  retiini»  bui  the  Court  gare  the  defendant  no  costs  of  the  mandamua. 

or 
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or  eithei^  of  ^em  to  the  said  churchwardens  for  the 
pu|pose  aforesaid,  but,  on  the  contrary  thereof,  still 
unjustly,  detain  the  same  in  your  custody,  possession, 
or  power,  in  contempt  &c.,  and  to  the  great  damage 
&c«gi  whereupon  they  have  humbly  &c.,  and  we,  being 
willing  &C.,  do  command  you,  firmly  enjoining  you 
tl^at,  immediately  after  the  receipt  of  this  our  writ,  you 
do  without  delay  deliver  or  cause  to  be  delivered  to 
the  said  John  Addison  and  Simeon  Constable^  church- 
wardens &c^  all  books  of  accounts,  assessments,  rates, 
and  other  documents  whatsoever  in  your  custody,  power, 
or  possession,  relating  to  the  highways  within  the  said 
parish|  during  the  period  of  your  serving  the  said  office, 
or  any  part  thereof,  to  be  kept  &c.,  or  that  you  shew 
cause  to  the  contrary  thereof  &c."  Tested  the  7th  of 
Mmf^  4  W.  4. 

The  defendant  returned  as  follows:  ^^  That  I  had  not, 
on  the  7th  day  of  May  18S4,  nor  have  since  hitherto 
had,  nor  now  have,  in  my  custody,  power,  or  posses- 
sion, any  book  or  books  of  accounts,  assessment  or 
assessments,  rate  or  rates,  or  other  document  or  do« 
cuments  whatsoever  relating  to  the  highways  within 
the  parish  of  JVednesbury^  for  or  during  the  period 
of  my  serving  the  office  of  a  surveyor  of  the  highways 
within  the  said  parish,  or  for  or  during  any  part  of  such 
period,  nor  had  I  any  such  in  my  custody,  power,  or 
possession,  when  I  was  required  on  behalf  of  the  within 
named  churchwardens  to  deliver  the  same  to  them: 
therefore  I  am  unable  to  deliver  any  such  to  the  within 
named  John  Addison  and  Simeon  Constable^  as  within 
I  am  commanded." 

A  concilium  having  been  obtained,  the  case  was  set 
doYB.Cor.  alignment  in  the  crown  paper,  and  now, 

Sir 
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Sir  F,  Pollock  objected  to  the  return.     The  duty  of  a" 
surveyor  is  pointed  out   by  stat.   13  G. 3.  c. 78.  1.48.,* 
which  directs  him,  at  the  expiration  of  his  office,  to' 
transmit  certain  books  and  assessments  to  the  church- 
warden or  overseer.     This  mandamus  requires  the  de- 
fendant to  do  so,  or  to  shew  cause  to  the  contrary.    His 
answer  is  that  he  has  not  the  documents  now,  and  had 
them  not  on  the  day  of  the  teste  of  the  mandamus,  nor 
since,  nor  when  he  was  required  to  deliver  them,  on' 
behalf  of  the  churchwardens.  The  date  of  the  requisition 
on   behalf  of  the  churchwardens  does  not  appear  from 
either  the  mandamus  or  the  return.     In  the  first  place, 
he  does  not  deny  the  possession  of  them  during  the 
interval  between  the  requisition  by  the  churchwardens 
and  the  teste  of  the  writ.     But,  secondly,  even  if  he 
did    so,    the  return  would    be   insufficient.     He  does 
not    deny    the   possession    of  them    during    his  term 
of  office;  and  he  ought  to  tell  the  Court  what  he  has 
done  with  them;  whether  he  has  delivered  them  over 
to  the  proper  parties  or  not.     It  is  consistent  with  this 
return  that  he  may  have  destroyed,  or  lost  them,  or 
placed  them  in  the  hands  of  his  own  attorney.     The 
Court  will  require  to  know  where  the  thing  demanded 
is,  in  order  that,  if  it  shall  seem  fit,  steps  may  be  taken 
to  obtain   it  from   the   person  in  whose  hands  it  is. 
Besides,   many  persons  do  not  know  whether,  legally 
speaking,  a  thing  be  in   their  custody  or  not.     The 
Court  is  to  judge  of  that.     Here  the  defendant  takes 
upon  himself  to  state  the  legal  conclusion. 


Sir  W.  W.  FMett^  contra,  was  stopped  by  the  Court. 


Patteson 


The  KiKO 
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liS&  Patteson  J.  {a)    In  the  absence  of  authority,  I  feel 

no  doubt  on  this  point.     The  mondainus  directs  that  a 
certain  thing  shall  be  done ;  "  that,  immediately  after  ihe 
receipt  of  this  our  writ,  you  do  without  d^Iay  deliver  or 
cause  to  be  delivered  "  to  the  persons  named  **  all  books 
of  accounts,  assessments,  rates,  and  other  documents 
whatsoever  in  your  custody,  power,  or  possession."   The 
party  returns  more,  perhaps,  than  is  necessary ;  for  he 
first  returns  that  he  had  not  possession  of  any  books, 
&c,  on  the  7th  of  May^  the  day  of  the  teste  of  the  writ, 
nor  since,  nor  now ;  and  then  he  goes  on  to  say  that 
he  had  no  such  possession  when    required  to   deliver 
them  on  behalf  of  the  churchwardens.    That  I  think 
unnecessary ;  for  he  is  not  required  to  deliver  all  he 
bad  then,  but  all  be  had  at  the  time  of  the  writ  issu-* 
ing.     Then  an  inference  is  suggested,  that,  because  he 
does  not  say  that  he  had  not  possession  in  the  inteiTal 
between  the  time  when  he  was  required  by  the  church- 
wardens, and  the  issuing  of  the  writ,  he  may  have*had 
it  in  that  interval.    Suppose  that  a  legitimate  inference; 
suppose  he  had  the  possession  in   the  interval;  if  he 
has  it  ^ot  now,  he  cannot  deliver  up  the  books.     Sir 
F.  Pollock  says,  that  the  possession  is  a  matter  of  legal 
construction.     I  do  not  say,  that  it  is  a  simple  matter 
of  fact;  but  it  is,  at  least,  a  mixed  question.     The 
allegation  is  traversable ;  and  an  action  for  a  false  re- 
turn will  lie  if  it  be  untrue.     The  return  is,  therefore, 
not  insufficient  on  the  face  of  it.     If  any  authority 
were  cited  to   shew  that  the  party,  in  his  return  to 
such  a  mandamus,  is  bound  to  $hew  what  he  has  done 

(a)  Lord  Denman  C.  J.  hwi  left  Um  Court. 

with 
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wfth  the  thing  demamled,  this  return  might  be  otjec-        }89<« 
tiotiable :  but  no  such  authority  lias  been  cited,  and,  I      «.    « 
ilnnk,  none  such  exists.  ^aiWt 

Williams  J.  Supposing  Sir  F.  Pdlock*^  argument 
to  be  well  founded,  an  action  would  lie  for  a  false  re- 
turn ;  and  the  fnct  sug<rested,  of  possession  by  the  attor- 
ney of  the  party,  would  be  conclusive  against  him. 

CoLEBiDGE  J.  concurred. 

Sir  W.  W.  Follett  then  applied  for  costs. 

Patteson  J.  I  think  the  party  might  have  made  a 
fuller  return. 

Return  affirmed  without  costs  (a). 

(a)  See  Bat  t.  WiOiamt,  BS.j[C.  681.  Res  t.  SiU,  1  Show^  253. 
Bex  ▼.  Penrice,  2  Str.  1235. 


The   King   against  The  Inhabitants  of      wednetday, 

WlLLOUGHBY.  ^'''  ^*^ 

/\N  appeal  against  an  order  of  two  justiceS|  whereby  Pwiper  hired  s 

William  Roddes  was  removed  from  the  parish  of  17(.  per  annual 

for  ft  ycsr. 
Byfield  in  Northamptonshire^  to  the  parish  of  Willoughby  (1332,  isss), 

in    JVarwickshirey    the  sessions    confirmed   the    order,  it,  and  occupied 

subject  to  the  opinion  of  this  Court  upon  the  following  After  the^wl 

case.  .  pirationofthe 

*  year,  while 

some  rent  was 
uniMudt  he  was  removed  to  B.     The  ofder  was  appealed  against.     Ponding  the  appeal,  the 
IKtayHfT  returned  tu  fT.,  resided  in  the  hcu&e  from  the  7tti  of  Dectmber  1833,  to  Uie  27th 
0.  Jattuttty  lSc)4,  and  paid  the  arrear  of  rent  due  for  the  eipired  year.     On  the  Itt  of 
^t'ftmy,  Ui«  order  of  removal  was,  upon  tlie  appeal,  confirmed  on  tiie  merits : 

Held,  that  tLe  pauper  gained  a  settlement  at  the  time  of  the  payment  of  the  arrcar,  and 
.  th  a  the  confirmation  of  the  order  of  rcmoTal  shewed  only  that  he  bad  not  oompUttd  a  let- 
tieiiMnt  at  tbe  time  of  the  order. 

The 
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1895.  The    pauper    rented   a   house   at    Willoughby  from 

Michaelmas  1882,  to  Michaelmas  1838,  at  the  yearly 

Hfwrnr        rent  of  17/.     He  occupied  the  house  under  this  hiring 
The  InlMliiU 
Mts  of        for  the  whole  year,   and,   in  Jidtf^  paid  half  a  year's 

""**''    rent.      He  continued  to  occupy  this  house  until  the 

6th  o^ December  1833,  without  paying  anymore  rent. 

On  that  day  he  was  removed  with   his  family  from 

Willoughby  to  Byjield^   having  become  chargeable  to 

WiUoughby^  against   which   removal  Byfield  appealed. 

The  appeal  was  tried  on  the   1st  of  January  1834, 

and  the  order  confirmed  on  the  merits.     On  the  7th  of 

December  1833,  the  pauper's  family  returned  to  their 

house  at  Willcughbyy  and,  on  the  next  day,  the  pauper 

himself  returned,   and    remained   in   the  same  house 

until  the  27th  of  the  following  January.     On  the  11th 

of  December  1833,  the  pauper  borrowed  8/.  10^.,  and 

paid  his  landlord  his  second  half  year's  rent,  due  at 

the    preceding    Michaelmas.     The    pauper,   when    he 

returned  to  fVilhughln/f  had   no  means  of  subsistence 

except  the  residue  of  the  sum  he  had  received  by  way 

of  relief  from    Willoughby  before   his   removal;   and, 

when  that  was  exhausted,  he  applied  to  the  same  parish 

for  more,  which  application  however  was  refused.     He 

then  applied  to  Byfield  for  relief,  whilst  he  was  residing 

in  Willoughby.     This  was  about  the  middle  o£  January  ^ 

and,  on  the  27th   of  that  month,  he  left    Willoughby 

with  his  family  and  went  to  Byfield^  where  he  remained 

until  the  17th  of  the  following  March;  he  was  then 

removed  by  an  order  of  magistrates  back  to  Willoughby  : 

and  agunst  that  order  the  parish  of  WilUn^hby  ap« 

pealed. 

The  question   for  the  opinion  of  this   Court  was, 

whether  or  not  the  pauper  gained  a  settlement  in  Wil^ 

loughby 
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Jimghfy  subsequently  to  the  order  of  removal  of  the  6th        1855. 
of  December  1833.  

ThdKite 


Humfrof  and  Wildman  in  support  of  the  order  of       ants  of 


sessions.  It  must  be  admitted  that,  at  the  time  of  the 
first  removal,  6th  December  1833,  the  pauper  had  not 
gained  a  complete  settlement,  because  he  had  not 
paid  the  rent,  as  required  by  stat.  1  IV.  4.  c.  18.  s.l. 
And  thb  is  all  that  the  confirmation  of  the  order,  on 
1st  January  1834',  establishes.  But  the  payment  of  the 
arrear  of  rent,  oi|  the  11th  of  December  1833,  completed 
the  settlement,  which  was  merely  inchoate  on  the  6th  of 
December.  The  order  of  removal  did  not  put  an  end 
to  the  contract  between  the  landlord  and  tenant ;  Rex  v. 
FillongUy  {a) ;  Rex  v.  Barham  (6).  It  is  true  that  those 
cases  were  decided,  respectively,  under  the  statutes 
13  8c  14  C.2.  c.  12.  s.  1.,  and  59  G.  3.  c.  50,  and  that 
the  present  case  must  be  decided  under  stat.  1  IF.  4. 
c.  18.  s.  1.  But,  so  far  as  the  present  question  is  con- 
cerned, there  is  no  difiPerence  between  the  several  sta-* 
tutes.  It  does  not,  indeed,  appear,  from  the  report  of 
Rex  V.  Barham  (i),  how  long  the  rent  was  in  arrear 
before  it  was  actually  paid ;  but  there  is  no  statutory 
regulation  prescribing  how  soon  it  must  be  paid.  The 
settlement  is  now  not  complete  till  payment;  but  it  is 
not  destroyed  by  the  delay.  The  stat.  59  G.  3.  c.  50. 
enacts  that  no  person  shall  acquire  a  settlement  by 
reason  of  dwelling  for  forty  days  in  any  tenement  rented 
by  such  person,  unless  (among  other  requisites)  the  rent 
be  actually  paid,  for  the  term  of  one  year  at  least,  by 
the  person  hiring  the  same.    Then  stat.  6  G.  4.  c.  57.  s.  2. 

(a)  2  T.  R.  709.  (6)  S  B,  4;  C,  99. 

Vol.  IV.  L  alters 
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1835*        alters  the  words  *^by  or  by  reason  of  his  or  her  dweUing 

— ""^       for  forty  days  in  any  tenement  rented  by  such  person," 
The  Kmo  i    11  •  1 

against        and  provides  that  no  person  shall  acquire  a  settlement 

The  Inhabit-     ,  n  1.  •  «  ^  *. 

ante  of        by  reason  of  settling  upon,  renting,  &c.,  any  tenement, 
Wnxoooaw.   ^^i^g^  ^^  ^^^^  f^^  ^j^^  ^^^^^^  y^  actually  paid  for  the 

term  of  one  whole  year  at  the  least  Here  '*  settling" 
means  the  same  thing  as  ''dwelling  for  forty  days;" 
settlement  being,  in  fact,  merely  an  implication  drawn 
by  the  Court  from  the  language  of  stat  13  &  14  Car.  2. 
c.  12.  &  l.,.which  allows  removal,  within  forty  days,  of 
persons  coming  to  settle  in  a  tenement  under  the  yearly 
value  of  10/.  Then  stat.  1  JV.  4.  c.  18.  s.  1.  was  passed 
for  the  purpose  of  preventing  certain  settlements  which 
might  have  been  acquired  under  the  former  acts ;  and 
It  provides  that  no  person  shall  acquire  a  settlement  by 
reason  of  such  yearly  hiring,  &c,  unless  the  rent,  to 
the  amount  of  10/.  at  the  least,  shall  be  paid  by  the 
person  hiring.  In  all  cases,  it  is  the  residence  for 
forty  days  which  gives  the  settlement,  under  stat.  13  & 
14  C  2.  c.  12.  5.  1.,  and  the  only  question  is,  whether 
the  restrictive  conditions  imposed  by  the  later  statutes  .be 
fulfilled :  and  no  time  is  prescribed  as  to  fulfilling  the  con- 
dition of  paying  the  rent.  Sexv.  Ampthill{a)  will  be  cited 
on  the  other  side.  •  There  the  pauper,  after  residing  for 
a  year  in  a  house  which  he  rented  at  10/.,  was  removed 
before  he  had  paid  his  rent;  and,  after  the  removal,  he 
paid  his  rent:  and  it  was  held  that,  at  the  time  of  the 
removal  (under  stat.  59  G.  3.  c.  50.),  he  had  gained  no 
settlement.  That  case  is  compatible  with  the  decision 
of  the  sessions  here :  and  Bayley  J.,  in  his  judgment, 
proceeds  upon  the  ground  that  the  rent  was  not  paid 

(o)  2  A  i  C.  847. 

"at 
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**  at  the  time  when  the  order  of  removal  was  made  "  (a).        18S5. 
Here  it  is  contended,  that  a  settlement  had  been  gained*  ' 

not  at  the  time  of  the   order  of  removal,    6th  De^        against 

TbelnhabiU 

cember  1833,  but  on  the  payment  of  the  rent.  It  is  ^ntsof 
not  necessary  that  a  year  of  occupation,  or  of  service, 
should  be  one  entire  year :  a  restriction  of  this  nature 
was  held  not  maintainable  as  to  occupation  of  different 
tenements,  under  stat.  6  G.  4.  c.  57-  s.  2.,  in  Bex  v. 
Ormesbtf  (6),  and  as  to  hiring  and  service,  in  Rex  v. 
Child  Okrford  (c).  As  to  the  fact  that  the  money,  with 
which  the  rent  was  paid,  was  borrowed,  that  is  imma- 
terial ;  Rex  V.  Kibworth  Harcourt  {d).  [The  counsel  op- 
posing the  order  said  they  should  not  argue  this  point.] 
Rex  V.  KenUworth  {e)  will  be  cited  on  the  other  side. 
There  the  pauper,  being  hired  in  Birmingham  for  a 
year,  was  removed  before  completing  the  year  of  service, 
and  there  was  no  appeal ;  but,  afterwards,  he  returned 
to  Birmingham  and  completed  his  year  of  service ;  and 
it  was  held  that  he  gained  no  settlement.  .  But  the 
ground  of  that  decision  was,  that  the  return  of  the 
pauper  was  illegal,  and  that  the  contract  of  hiring  was 
dissolved  by  the  removal.  And  in  Rex  v.  Fillongley{g)^ 
where  the  settlement  was  by  residence  on  a  tenement^ 
inchoate  before  a  removal  against  which  there  had 
been  no  appeal,  and  completed  afterwards,  the  settle- 
ment was  supported;  and  Lord  Kenyan  distinguished 
the  case  from  Rex  v.  KenUworth  {e\  on  the  ground  that 
the  return  to  the  tenement  was  not  a  return  ^'  in  a  state 
of  vagrancy."     The  return  in  the  present  cose  was  not 

(a)  Page  854.  {b)  ^B.^AdL  214. 

(c)  SA  i  Ad.^Q9. 

(<f)  IS.^  C.  79a    (Before  stat.  1  W.  4.  c.  18.  «.  1.) 
{e)  2  r.  R.  598.  (^)  2  T.  JB.  709. 

L  2  such; 


IW  CASES  IN  MICHAELMAS  TERM 

1835.        such;    for  the  description  in  stat.5G.4.   c.  83.   s,3., 

"  person  returning  to  and  becoming  chargeable  in  any 

agoinst        parish,  township  or  place  from  whence  he  or  she  shall 

The  Inhabit-     ^  ,  ,  n  •       • 

anuof  have  been  legally  removed  by  an  order  of  two  justices 
of  the  peace/'  is  inapplicable :  the  pauper  had  not  be- 
come chargeable  to  fVilloughbt/j  from  the  time  of  his 
return  till  his  payment  of  the  rent,  whatever  probability 
there  might  be  of  his  becoming  so  afterwards. 


Waddington  and  Miller^  contra.  There  having  been 
no  settlement  gained  at  the  time  of  the  removal  on 
the  6th  of  December  1833,  the  question  is,  whether  any 
has  been  gained  since.  It  is  true,  as  contended  on  the 
other  side,  that  the  settlement  really  rests  upon  the 
residence  of  forty  days.  In  this  case  there  has  been 
a  residence  for  forty  days  both  before  and  since  the 
order  of  removal,  but  no  settlement  was  gained  by 
residence  before  the  order  of  removal,  because  a  yearns 
rent  was  not  paid :  no  settlement  has  been  gained'  by 
the  forty  days'  residence  since,  because  those  forty 
days  were  part  of  a  year  in  which  the  requisites  of 
the  statutes  6  G.  4.  c.  57.  s.  2.  and  1  W.  4.  c.  18.  5. 1. 
were  not  complied  with.  The  residence  before,  and 
that  since,  the  6th  of  December^  must  be  considered  as 
entirely  distinct :  the  order  of  removal,  confirmed  upon 
appeal,  intervenes,  and  prevents  them  from  being  con- 
nected. It  is  clear  thai  the  residence  for  forty  days 
since  the  6th  of  December^  and  the  payment  of  the 
arrears  of  rent,  will  not  alone  confer  a  settlement  But 
it  is  said  that  the  residence  after  the  order  of  removal 
,and  the  payment  of  the  arrears,  may  be  connected  with 
the  previous  year  of  occupation.  If  that  were  allowed,  a 
party  might  occupy,  and  pay  rent,  for  a  whole  year 

during 
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during  which  he   resided   elsewhere,  and  might  after-        1885. 
wards   commence  residence  within  the  parish,  and  in       

iorty  days  gain  a  settlement,  though  he  performed  none        against 

ft  •  .  n  r  -^  >r^   ^  ^     -  Thelnhnbit- 

of  the  requisites.     Before   stat.  59  G.  3.  c.  50^  it  was        ants  of 

necessary  that  there  should  be  a  residence  with  an  «*««'<*"'• 
interest  The  late  statutes  imposed  other  conditions; 
and  these  must  now  be  satisfied,  and  the  residence  of 
forty  days  be  completed,  in  the  year  in  respect  of  which 
the  other  requisites  are  complied  with.  Rex  v.  Kenil^ 
worth  (a)  shews  that  all  the  requisites  must  be  performed 
after  the  removal,  to  give  a  subsequent  settlement  It 
is  said  that  Buller  J.,  in  that  case,  spoke  of  the  con- 
tract of  hiring  and  service  as  being  dissolved  by  the 
order  of  removal;  which  ground  cannot  be  taken  here, 
since  the  contract  between  landlord  and  tenant  can- 
not be  so  dissolved.  But  the  main  ground  of  deci- 
sion was  the  necessity  of  a  fresh  settlement  being 
gained,  after  the  order  of  removal.  The  words  of 
Buller  J.  are,  ^*  the  act  subsequent  to  the  order  of  re* 
moval,  by  which  he  was  to  gain  a  settlement,  should 
be  complete  in  itself."  Rex  v.  Barham  ifi)  was  decided 
on  the  peculiar  language  of  scat  59  G.  S.  c,  50.,  as 
appears  by  Lord  TenterderCs  judgment.  The  stat 
1  fF.  4.  c.  18.  s.  1.  requires  that  the  tenement  should 
*^  be  actually  occupied  under  such  yearly  hiring  in  the 
same  parish  or  township."  This  restriction  is  not  im- 
posed by  sUt.  59  G.  3.  c.  50;  so  that  a  residence,  whether 
during  or  after  the  year  of  hiring,  might  be  held  suf- 
ficient. If,  upon  general  principles,  the  requisites 
might  be  completed  at  any  time,  there  could  have  been 
DO  doubt  raised  in   Rex  v.  Barham  (&),     [Palteson  J. 

(a)  2  r.  R.  598.  (6)  %B.^a  99. 

L  S  SuppoM 


150  CASES  IN  MICHAELMAS  TERM 

18S5.        Suppose  the  party  to  hire  the  tenement,  to  reside  forty, 
days,  then  to  go  away;  but  to  perform,  as  he  might, 
agmntt        the  requisite  of  occupation  and  the  other   requisites, 

The  Inhabit-  ^  .  ^  ^ 

ants  of  for  the  whole  year ;  would  he  not  gain  a  settlement  by 
that  forty  days'  residence  ?]  He  would  so ;  for  he  would, 
in  that  case,  reside  forty  days  in  a  year  during  which 
the  statutory  conditions  had  been  complied  with;  but, 
in  this  case,  that  was  not  done  until  after  the  order 
of  removal,  which  was  too  late.  The  case  might  baye 
been  very  different,  if  the  order  of  removal  had  been 
made  in  the  middle  of  a  year,  before  the  rent  was  due^ 
as  in  Sex  v.  FiUonglet/  (a)  and  Bex  v.  Barham  {b) ;  but 
here  the  year  was  concluded,  and  the  rent  due  at  Mi- 
chaelmas  ;  then  the  order  of  removal  comes  in  December^ 
and,  being  confirmed  upon  appeal,  is  conclusive  that 
no  settlement  was  gained  in  WiUoughby  at  that  time.  If 
a  settlement,  thus  left  incomplete,  may  be  completed  at 
any  distance  of  time,  by  the  payment  of  arrears  of  rent, 
that  would  oveiTide  any  number  of  intermediate  set- 
tlements, and  open  a  door  to  fraud,  besides  being  pro- 
ductive of  the  greatest  uncertainty  and  inconvenience. 
If  a  settlement  was  gained  in  this  case,  then,  by  the 
payment  of  a  half  year's  rent  alone,  the  pauper  is  in 
the  same  situation  as  if  he  had  occupied  the  house  for 
a  year,  and  paid  a  year's  rent,  since  the  order  of  re- 
moval. To  decide  so  would  be  virtually  repealing  the 
statutes  6  G.  4.  c.  57.  and  1  W.  4.  c^  18. 

Patteson  J.  {c)  It  is  necessary  that  the  year's  rent 
be  wholly  paid,  under  stat  59  G.  3.  c.  50.,  and  6  6.  4. 
r.  57.  5.  2,  and  to  the  amount  of  10/.,  under  \  W.^. 

(a)  S  r.  H.  709.  (h)  S  B.  i  C.  99. 

(c)  Lord  Dennum  C.  J.  was  absent  on  account  of  indisposition. 

C.  1  8. ; 
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c.  18.;  but   the  Court  has  never  held   that  the  rent        1835. 
must  be  paid  within  the  year,  or  within  any  limited      .^  _ 
time  after  its  expiration.     It  is  true  that  the  statutes        against 

The  Inbabit- 

provide  that  there  shall  be  no  settlement  unless  the  ^  ants  of 
tenement  be  hired  and  occupied  for  a  whole  year,  and 
the  rent  paid.  It  is  contended  that  the  substantial 
ground  of  the  settlement  is,  not  the  hiring,  nor  the 
occupation,  nor  the  payment  for  a  year,  but  the.  re- 
sidence for  forty  days.  I  do  not  deny  that  that  is  sa 
But  the  question  is,  what  is  the  time  within  which  the 
forty  days'  residence  must  take  place?  I  think  that 
it  must  be  during  the  year  of  occupation:  but  it  is 
conceded  that,  in  the  absence  of  any  order  of  removal, 
a  pauper  may,  after  having  resided  forty  days  within 
the  year  for  which  ^e  has  hired  the  tenement,  go  away, 
and  yet  gain  a  settlement,  provided  he  occupy  and 
pay  rent  for  the  year.  It  is,  therefore,  immaterial  at 
what  time  in  the  year  the  forty  days'  residence  takes 
place^  whether  at  the  beginning,  the  middle,  or  the 
end  of  the  year.  In  the  present  case,  there  is  a  residence 
of  forty  days  during  the  year,  and  afterwards  the  settle- 
ment is  completed  by  the  occupation  and  the  payment 
of  rent.  But  there  was  an  order  of  removal  made  be- 
fore the  settlement  was  so  completed,  the  condition  of 
payment  not  having  been  then  fulfilled ;  which  order  was 
appealed  against,  and  confirmed  on  the  merits.  Then 
the  pauper  came  back  and  paid  the  rent,  and  so  com- 
pleted the  fulfilment  of  the  conditions.  That  payment, 
therefore,  having  fulfilled  the  only  condition  which  re- 
mained to  be  completed,  the  settlement  was  perfected, 
unless  that  was  prevented  by  the  order  of  removal.  It 
is  sought  to  prevent  the  completion  of  the  settlement, 
by  urging  that  the  order  prevented  the  payment  from 

L  4  bemg 
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1B6£«       being  connected  with  the  year  in  respect  of  which  the 

other  requisites  had  been  fulfilled.     I  find  no  authority 

The  KiKO  ^  "^ 

against        for  such  a  position*  Bex  v.  Kenilworth  (a)  does  not  go 

Thfi  Inhikbiu 

ants  of  that  length.  Every  judgment  must  be  understood  secun- 
itLouoHBT.  j^^  subjectam  materiam.  There  the  pauper,  who  had 
been  hired  for  a  year,  was  removed  before  the  year  of 
service  was  out,  and  the  order  was  unappealed  against; 
he  afterwards  returned  and  served  out  the  year.  Sup- 
pose there  had  been  an  appeal,  and  the  order  had  been 
quashed,  and  he  had  returned,  and  gone  on  with 
the  service,  and  comp]eted  it,  that  would  have  given 
a  good  settlement :  it  would  have  been  immaterial  whe* 
ther  the  completion  took  place  before  or  after  the  order 
of  sessions.  And  so  BuUer  J.  seems  to  think,  for  he 
says,  ^*  after  the  order  of  removal,  unappealed  from, 
the  pauper  could  not  legally  return  to  the  parish  from 
whence  he  had  been  removed."  Whether  that  be  tenable 
in  law,  or  not,  I  will  not  now  inquire.  But  it  appears, 
from  this  language,  that  the  learned  Judge  was  of  opi- 
nion, that  if  the  order  had  been  success/iilfy  appealed 
against  the  pauper  might  have  returned.  He  says  that 
the  order  **put  an  end  to  the  service."  It  is  clear  that 
that  was  the  ground  of  his  decision,  whether  correctly 
or  not.  But  afterwards  come  the  words  relied  upon 
here,  in  opposition  to  the  order  of  sessions :  <<  the  act 
subsequent  to  the  order  of  removal,  by  which  he  was 
to  gain  a  settlement,  should  be  complete  in  itself."  It 
is  sought  to  use  these  words  without  reference  to  the 
subject  matter.  By  themselves,  they  might  appear  to 
warrant  the  argument ;  but  when  the  rest  of  the  passage 
is  taken  into  consideration,  they  do  not     If  the  oon->> 

(a)  2T.  R.  598. 

tract 


iH  THE  Sixth  Year  of  WILLIAM  IV.  15S 

tract  was  put  an  end  to,  the  pauper  must,  of  course,        1835. 

beirin  his  service  airain  under  another  contract     I  can 

^  '^  The  KiKo 

find  no  other  case  which  countenances  the  argument        against 

^     t  1  -11/..  1      The  Inhabit- 

of  the  counsel  opposmg  the  order  of  sessions;   and        ants  of 
this  argument  seems  to  me,  independently  of  the  last 
cited  case,  to  rest  on  no  legal  grounds.     Is  it  con- 
tended that,  where  a  parish  removes  a  tenant,  the  con- 
tract between  him  and  his  landlord  is  put  an  end  to  ? 
No  such  result  is  produced :  the  tenant  may  continue 
his  occupation  under  the  contract.     It  is  true  tliat  the 
confirmation  of  the  order  by  the  sessions,  in  the  present 
case,  shews  that  there  was  no  settlement  completed  at 
the  time  of  the  original  order.     Therefore  the  question 
is  narrowed  to  this  single  point:  when  all  the  requisites 
are  complete,  is  the  acquisition  of  the  settlement  to  be 
referred   back  to  the  anterior  time  or  not  ?    Rex  v. 
An^hiU{a)  shews  clearly  that  it  is  not:   for  there  it 
was  held  that  the  payment  of  rent,  after  the  removal^ 
did  not  make  a  settlement  at  the  time  of  the  removal. 
Then  at  what  time  is  the  settlement  good  ?     I  have  no 
difiiculty  in  saying  that  it  is  at  the  time  when  the  last 
requisite  is  fulfilled.     The  order  of  sessions,  therefore, 
of  January  1st,  1834,  is  no  proof  that  the  payment  of 
rent  did  not  complete  the  settlement,  such  completion 
being  subsequent  to  the  order  of  removal.   The  argument 
urged  against  the  order  of  sessions,  in  the  present  case, 
would  require  that  the  rent,  in  order  to  the  acquisition 
of  a  settlement,  must,  necessarily,  be  paid  immediately 
at  the  end  of  the  year.     I  lay  no  stress  on  the  return  of 
the  pauper  to  the  parish  of  fViUoughby :  the  result  would 
have  been  just  the  same  if  he  had  paid  his  rent  without 
ever  going  near  the  parish  again. 

(•)  2  A  i  C.  847. 
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1835.  WiixiAMS  J.  A  greater  effect  is  attributed  to  the 

_r~7"       order  of  removal  than  is  consistent  with  common  sense 

Th«  King 

agaitui        or  with  law.     The  question  is.  whether  the  facts  of 

Th«  Inhabit.  ^ 

ants  of  this  case  shew  that  the  conditions  imposed  by  the 
statutes  have  been  complied  with.  It  seems  to  me  that 
they  have.  I  waited  anxiously  to  hear  whether  any 
authority  could  be  produced  to  shew  that  all  the  re- 
quisites must  be  completed  within  the  year.  No  such 
authority  was  cited.  The  effect  of  the  order  of  removal 
has  been  relied  on ;  and  some  expressions  of  Btdler  J. 
have  been  brought  to  our  notice.  But  here  the  rent 
is  paid,  whatever  order  of  removal  has  been  made; 
and  I  am  aware  of  nothing,  in  an  order  of  removal, 
which  has  a  tendency  to  give  a  different  effect  to  a  pay- 
ment aiter  the  order,  from  that  which  the  payment 
would  haye  had,  if  no  order  had  been  made.  The 
language  of  BuUer  J.  is  perfectly  consistent  with  his 
notion  (whether  right  or  wrong)  that  the  order  of 
removal  dissolved  the  contract  of  hiring.  Since  that 
time,  the  same  subject  has  been  considered  in  other 
cases;  and  there  may  be  a  doubt  whether,  in  such  a 
case,  the  contract  would  be  dissolved  if  the  party  re- 
turned. In  Res  V.  Barton  upon  Irwell  (a)  it  was  held 
that  the  commitment  and  imprisonment  of  the  servant 
did  not  dissolve  the  contract  of  hiring.  This,  however, 
I  mention  merely  as  incidental  to  that  general  view 
of  the  effect  of  the  order  of  removal,  which  BuUer  J. 
acted  upon  in  Rex  v.  Kenilworth  (6).  In  the  present 
case,  the  rent  was  not  paid  at  the  time  of  the  removal ; 
so  that  the  conditions  necessary  for  a  settlement  were 
not  then  fulfilled.     Afterwards  it  was  paid ;  and  there 

(o)  2  AT.  ^  &  329.  (b)  2  T.  R.  598. 

V  is 
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is  no  authority  for  saying  that  a  settlement  was  not  thai        18S6. 

The  InlwbiU 

Coleridge  J.  It  is  conceded  by  the' counsel  op-  ants  of 
posing  thet  order  of  sessions,  that  a  settlement  might  be 
good  in  a  case  where  all  the  &cts  were  as  they  are  here^ 
except  the  fact  of  the  order  of  removal.  They  say,  how-* 
ever,  that  there  must  be,  subsequently  to  the  order  of  re^ 
moval,  a  performance  of  every  act  necessary  to  a  settle* 
roent :  and  for  this  they  cite  Bes  v.  Kenilworth  (a).  But 
the  ground  upon  which  that  case  was  decided  prevents 
it  from  being  any  authority  here;  namely,  that  the 
order  of  removal  efl^ted  a  dissolutioii  of  the  contract 
of  hiring.  If  then  a  decision  on  that  ground  be  not 
inconsistent  with  the  view  which  we  take  here,  is  the 
dictum  which  appears  in  the  judgment  inconsistent 
with  that  view  ?  The  dictum  must  be  construed  with 
reference  to  the  subject  matter.  Then  is  the  effect  of 
the  order  of  removal  inconsistent  with  our  view  of  this 
case?  The ^ order  of  removal  proves  only  the  state  of 
facts  existing  at  the  time.  Supposing  that  there  are 
ten  requisites,  of  which  only  nine  are  performed,  the 
settlement  is  incomplete:  but  when  the  tenth  is  per- 
formed, why  is  the  settlement  not  to  take  effect  unless 
the  performance  be  at  a  particular  time?  No  such 
limitation  is  imposed  here,  either  by  the  statutes,  or  by 
the  case  of  Bex  v.  Kenilworth  (a). 

Order  of  sessions  confirmed. 

(a)  3  r.  it.  598. 
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Wednesday, 
Nov.  llih. 


The   King  against  The  Inhabitants  of 
Hatfield. 


TNDICTMENT  against  a  township  for  non*repair 
of  a  highway.  Plea,  as  to  part  of  the  road,  Guiky : 
as  to  the  residue,  Not  Guilty.  On  the  trial  before  Lord 
Denman  C.  J.  at  the  Yorkshire  summer  assizes,  1833, 
a  yet*dict  was  given  for  the  Crown,  subject  to  the  opi-^ 
nion  of  this  Court  upon  the  following  case:  — 

The  road  in  question  is  the  road  described  and 
defined  in  the  award  hereinafter  mentioned,  in  the  fol-* 
lowing  terms :  ^^  One  other  public  road  of  the  breadth 
of  forty  feet,  branching  out  of  the  said  Bawtry  and 
Selly  Roadf  near  Bearswood  Green  aforesaid,  and  pro' 
ceeding,  in  an  Easterly  direction,  over  a  certain  common 
called  Feme  Carr^  to  Stoopers  Gate^  leading  to  Sand- 
tqfts  and  which  road  we  call  Sandtqft  Road"  The 
boundary^  on  one  side,  of  the  road  so  described,  formed, 
before  the  inclosure,  the  boundary  of  an  ancient  highway 
passing  over  the  said  common  called  Feme  Carr^  in 

<  a^d  in  what 

township  and  parish  the  same  are  respectively  situate,"  and  by  whom  they  ought  to  be 
repaired. 

The  commissioners  by  their  award  directed  tliat  there  should  be  cerUtn  roads.  One  of 
these,  called  the  Sandt^  road,  passed  between  new  aJlotments.  The  road  was  ancient. 
The  part  of  the  common  over  which  it  ran,  before  the  award,  was  in  the  township  of  If., 
and  the  road  was  still  in  that  township  unlets  its  situation  was  changed  by  the  local  act 
and  the  award.  The  new  allotments  on  each  side  were  declared  by  the  award  to  be  in 
other  townsliips  than  H*  The  award  did  not  say  in  what  townships  the  road  was  situate, 
nor  by  whom  it  was  repairable. 

Held,  that  the  act,  by  changing  the  local  situation  of  the  allotments,  did  not,  as  a  con- 
sequence, change  that  of  the  adjoining  portions  of  road,  and  therefore  that  the  road  in 
question  continued  to  be  in  ff. 

Held,  by  Lord  Denman  C.  J.,  that,  where  the  herbage  of  a  road  becomes  vested,  by  the 
General  Inclosure  Act  (41  G.  3.  c.  109.  )>  sect.  11.,  in  the  proprietors  of  allotments  on 
each  side,  no  presumption  arises  that  the  soil  itself  belongs  to  such  proprietors. 

Held,  further,  by  the  whole  Court,  that,  under  sect.  9.  of  the  General  Inclosure  Act,  a 
road  continued,  as  well  as  a  road  newly  made,  under  the  award  of  commissioners  of 
inclosure,  must  be  declared  by  justices  in  special  sessions  to  be  fully  completed  and 
repaired,  before  tha  inhabitants  of  the  district  can  be  indicted  for  not  repairing  it. 

the 
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the  same  direction  as  the  road  above  described,  and  the        1835. 
part  of  the  common  over  which  the  road  passed  was  then 

^  .  ^  The  King 

within  the  township  o(  Hatfield.     The  ancient  highway        against 

-  ,  .,  ,  .  ,  The  Inhabit- 

on  the  other  side  was  open  to  the  common  without  any        anu  of 

defined  boundary.  By  an  act,  51  G.  S.  c.  xxx.  (private), 
entitled  '<  An  act  for  inclosing  lands  in  the  parishes  of 
Haifieldj  Thome  and  FiMake,  in  the  manor  of  HaitC'' 
Jleldy  in  the  West  Biding  of  the  county  of  York" 
after  certain  recitals,  it  was  enacted,  s.  S9.,  [that,  after 
the  common  wastes  in  the  act  before  mentioned  should 
have  been  well  and  efiectually  drained,  and  the  road- 
ways and  lands  for  sale  set  out  and  disposed  o^  and 
the  several  allotments  in  the  act  before  mentioned 
should  have  been  set  out  and  allotted,  the  commis^ 
sioners  appointed  by  the  act  should  in  the  next  place 
assign,  allot,  set  out,  and  divide  the  residue  of  such 
commons  and  waste  groupds,  one  half  among  the 
owners  of  ancient  messuages,  cottages,  &c.,  situate  within 
the  townships  of  Ha(fieldj  Thome,  FisAlake,  Staififorth, 
and  &/kefiouse,  having  right  of  common  on  the  wastes 
and  the  remaining  half  among  the  owners  of  inclosed 
and  open  field  land,  meadow,  &c.  (with  certain  ex- 
ceptions, not  material  here),  in   lieu  of  all  rights  of 

common  and  other  interests  of  the  said  several  owners 

« 

in  and  upon  the  said  commons  and  waste  lands.  And 
that  all  allotments  made  in  respect  of  messuages,  cot- 
tages and  lands,  &c.,  situate  and  being  within  the  said 
township  of  Hatfield,  together  with  &c.  (certain  al- 
lotments and  parcels  which  need  not  be  specified), 
should  for  ever  thereafter  be  deemed  and  taken  to  be 
part  and  parcel  of  the  said  township  of  Hatfield.  The 
like  enactments  were  made  respectively  as  to  the  several 
allotments  in  right  of  premises*  in  the  several  other 

townships ; 


HA*nxL]>. 
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1855.       townships;    and    it  was   enacted    that  all  allotmmits 
'"""""'       from  and  out  of  the  common  wastes  within  the  manor 

The  KtKQ 
agaifut        of  Hait^ld  should)  from  and  after  the  execution  of 

ants  of  the  commissioners'  award,  be,  and  be  taken  to  be, 
situate  within  the  respective  parishes  and  townships 
wherein  the  commissioners  should,  in  and  by  the  said 
award,  allot,  set  out,  and  declare  the  same. 
^  Section  56  /directed  the  commissioners  to  make  their 
award,  which  amongst  other  things  was  to  contain  <*  all 
such  orders  and  directions  as  the  said  commissioners 
shall  think  necessary  and  proper  concerning  all  public 
roads,  ways,  and  drains,  and  in  what  township  or  parish 
the  same  are  respectively  situate,  and  by  whom  such 
roads,  ways,  and  drains  ought  to  be  maintained  and 
repaired.'' 

The  commissioners  made  their  award,  and  thereby 
directed  that  there  should  be  certain  public  roads  over 
the  commons  in  the  said  act  mentioned,  and  amongst 
others  the  road  in  question,  by  the  descriptions  thereof 
above  set  forth.  This  road,  beginning  at  the  Bawtry 
and  Sdly  road  on  the  west,  runs  for  122  yards  between 
ancient  inclosures  in  the  township  of  Hatfield ;  and  as 
to  that  part  the  defendants  pleaded  Guilty.  It  then 
proceeds  for  572  yards  between  new  allotments,  de- 
clared by  the  said  award  to  be  in  the  township  of 
Haffieldf  on  the  South,  and  new  allotments,  declared 
to  be  in  the  township  of  TAomet  on  the  North  side ; 
as  to  that,  the  defendants  pleaded  Guilty  as  to  the  part 
on  the  South  side  as  far  as  the  middle  of  the  road,  and 
Not^Guilty  as  to  the  residue.  The  remainder  of  the 
road  indicted  runs  between  new  allotments  declared 
to  be  in  the  township  of  Thome  on  the  South  side, 
and  the  townships  of  TAornet  Fishlake^  and  Sk^kehouset 

on 
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on  the  North  side;  as  to  that  the  defendants  pleaded        18S5. 
Not  Guilty.     But  the  award  omits  to  direct  in  what 
parish  or  township   the  roads    shall   be  respectively 


The  Kino 


Hatpuld. 


The  Inhabit* 

deemed  to  be  situate,  or  by  whom  sueh  roads  ought  anuof 
to  be  maintained  and,  repaired.  It  did  not  appear  on 
the  trial  by  whom  the  rood  in  question  had  been  re* ' 
paired.  The  prescriptive  liability  set  forth  in  the 
indictment,  and  the  fact  of  the  indicted  road  being  out 
of  repair,  w^re  proved  at  the  trial :  but  the  prosecutors 
did  not  produce  in  evidence  any  such  certificate  of 
justices  of  the  peace  as  is  mentioned  in  the  Greneral 
Indosure  Act,  stat.  41  G.  S.  c.  109.  &  9. 

The  point  reserved  was,  whether,  under  the  circum- 
stances stated,  the  township  of  Haifidd  is  liable  to 
repair  the  whole  of  the  indicted  road,  or  only  such  parts 
of  it  as  adjoin  and  lie  nearest  to  the  ancient  indosures 
situate  in  the  township  of  Hatfieldj  and  the  new  allot- 
ments which  by  the  award  are  declared  to  be  in  the 
township  of  Hatfield^  as  to  which  parts  the  defendants 
pleaded  Guilty  as  above  mentioned.  If  the  Court  should 
be  of  opinion  that  the  township  was  liable  to  repair 
those  parts  only  as  to  which  there  was  a  plea  of  Guil^,  a 
verdict  of  Not  Guilty  was  to  be  entered :  if  the  Court 
should  think  that  the  liability  of  the  township  to  repair 
the  said  road  extended  beyond  these  parts,  the  verdict 
was  to  be  entered  accordingly. 

Alexander  for  the  Crown.  The  commissioners  have 
stated  in  their  award  that,  before  the  inclosure,  the 
part  of  the  common  over  which  the  road  in  question 
passed,  was  in  the  township  of  Hatfield.  Nothing  has 
taken  place  to  change  its  locality.  The  allotments  them- 
selves are  in  those  townships  respectively  in  which  the 

award 
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1885.        award  of  t(ie  commissioners  has  placed  them :  but  the 

^    '    authority  so  exercised  has  not  altered  the  locality  of 

againtt        anything  but  the  allotments.     The  road  cannot,  by  im- 

The  Inhabit-  :      . 

ants  of  plication,  be  transferred  with  them.  The  judgments 
delivered  in  Rex  y.Mdrton  Pitt  (a)  apply  to  this  point 
Besides,  a  distinct  power  is  giveif  to  the  commissioners, 
by  sect.  5S*  of  the  local  act,  to  declare  by  their  award, 
in  what  township  or  parish  the  public  roads  shall  be 
situate.  If  the  award  as  to  allotments  had  the  effect  of 
such  a  declaration,  the  power  to  make  it  would  have 
been  superfluous.  That  power  has  not  been  exercised. 
It  may  be  contended  that,  by  the  General  Inclosure 
Act,  4^1  G.  S.  c.  109.  s.  11.,  where  roads  are  set  out  by 
commissioners,  the  herbage  upon  the  soil  of  such  roads 
is  given  to  the  proprietors  of  the  adjoining  land  on  each 
side,  as  far  as  the  crown  of  the  road;  that  the  party 
who  has  the  herbage  must  be  considered  owner  of  the 
soil;  and  that  in  this  case,  therefore,  the  soil  of  the 
road  must  be  considered  as  passing  with  the  allotments 
on  the  two  sides,  and  changing  its  locality  with  them. 
But  the  soil  does  not  pass  by  gi*ant  of  the  herbage; 
Co.  Litt.  4  b.  Again,  it  may  be  said  that  by  the 
general  act,  41  G.  3.  c.  109.  5. 9.,  the  township  is  not 
liable  to  repair  till  the  road  shall  have  been  declared 
by  justices  in  special  sessions  to  be  '^  fully  and  suf- 
ficiently formed,  completed,  and  repaired : ''  and  that 
no  such  declaration  of  justices  has  been  made  in  the 
present  case.  But,  on  reference  to  sect.  8.,  and  the 
■  former  part  of  sect.-  9.,  it  is  evident  that  this  provision 
applies  only  where  an  entirely  new  road  is  set  out  by 
the  commissioners,  or  where  a  portion  of  new  road  is 

(o)  5B,  ^Ad.  565. 

set 
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TbtfKiiro 


The  InbabH- 
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set  out  in  addition  to  an  old  one.     Here  the  road  is        1885. 
old:  nothing  has  been  said  by  the  commissioners  of 
**  setting  out "  the  whole  or  any  part  of  it. 


Sir  F.  Pollock  contra.  Section  9.  of  the  General  In- 
closure  Act  applies  to  old  roads  continued,  as  well  as  to 
jnoads  wholly  or  in  part  n«w.  Section  11.  declares  that 
all  roads,  '^  which  shall  not  be  set  out  as  aforesaid  "  by 
the  commissioners,  <*  shall  be  for  ever  stopped  up  and 
extinguished,"  and  shall  be  deemed  and  taken  as  part  of 
the  lands  to  be  divided,  allotted  and  inclosed.  The  rood 
in  question  is  clearly  not  considered  by  the  commis- 
sioners as  stopped  or  extinguished,  but  as  still  existing; 
and  is,  therefore,  in  eflbct,  set  out  by  them.  Either  it 
is  set  out,  or  it  is  not  now  a  public  road.  The  words  *^  as 
aforesaid,"  in  the  clause  just  referred  to,  are  explained 
by  section  9.,  where  it  is  said  tbi^t  the  commissioners 
shall  appoint  surveyors  '*  for  the  first  forming  and  com- 
pleting such  parts  of  the  said  carriage  roads  as  shall  be 
newly  made,  and  for  putting  into  complete  repair  such 
part  of  the  same  as  shall  have  been  previously  made ; " 
and,  afterwards,  it  is  said  that  the  inhabitants  of  the 
parish,  &c.,  shall  not  be  charged  towards  forming  or 
repairing  the  said  roads  respectively,  till  the  same  shall, 
by  the  justices,  ^'  be  declared  to  be  fully  and  sufficiently 
formed,  completed  and  repaired;  "  that  is,  reddendo  sin- 
gula singulis,  till  the  new  parts  shall  be  declared  to 
have  been  completed,  and  the  old  put  into  repair :  but 
that,  for  ever  after,  such  roads  shall  be  repairable  as  the 
other  public  roads  within  the  p&rish,  township,  &c.,  are. 
And  there  is  reason  for  this  enactment,  because  the  in- 
closure  might  throw  so  much  traffic  upon  an  old  road, 
which  before  required  little  or  no  repair,  that  it  would 
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be  the  duty  of  the  coinmLssioners,  in  justice,  to  put  sucb 
road  in  repair,  as  well  as  to  complete  a  new  one.  It 
does  not  appear,  in  point  of  fact,  that  the  road  in  ques- 
tion was  ever  repaired  by  the  township,  or  repaired  by 
any  one,  before  the  inclosure.  Then,  as  to  the  locality 
of  the  road.  The  main  object  of  the  act  was,  to  divide 
the  lands  and  ascertain  their  limits ;  it  probably  did  not 
occur  to  the  legislature  as  necessary  to  say  that,  where 
allotments  were  in  a  township,  the  road  which  bounded 
them  should  be  in  the  same ;  but  it  cannot  have  been 
contemplated  that  many  thousand  acres  should  be  ip  a 
particular  township,  and  the  road  through  them  be  in 
another,  as  would  happen  here  according  to  the  argu- 
ment on  the  other  side.  For  presenting  doubts  in  future^ 
the  allotments  are  placed  by  the  act  in  certain  town- 
ships, according  to  the  situation  of  the  lands  in  respect 
of  which  the  allotments  are  made.  This  cannot  have 
been  meant  to  affect  the  allotments  and  not  the  roads. 
The  act  would,  indeed,  admit  of  such  a  construction,  if 
convenience  required  it,  but  the  Court  will  not  adopt  it 
here  unless  the  words  are  imperative.  (He  then  con- 
tended that  the  road  in  question  did  not  clearly  appear 
to  be,  locally,  in  the  township  of  Hatfield;  but  this  argu- 
ment, turning  merely  upon  the  words  used  in  the 
special  case,  is  omitted.  The  Court  was  of  opinion 
that  the  parties  had  intended  to  lay  before  them,  as  a 
&ct,  that  the  road  was  in  the  township;  and  had, 
substantially,  submitted  that  fact.)  It  is  true  that  the 
herbage  may  pass  without  the  soil ;  but  the  provision  in 
sect.  11.  of  the  General  Inclosure  Act  was  probably  not 
introduced  with  any  view  to  such  a  question,  but  to  do 
away  with  any  possible  presumption  in  favour  of  the 
lord  of  the  manor  (such  as  was  suggested  in  Doe  dem. 

Pfing 


Hatvixld. 
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Pring  V.  Pearsey  {a) )  as  against  the  tenants  of  the  land.        18S5. 
The  general  legal  presumption,  which  is  aided  by  this  . 

dause,  would  be  that  the  road  was  in  the  same  town-  ogcdnti 
ship  as  the  allotments  through  which  it  passed.  Sect.  5S.  ^ants  of 
oFthe  local  act,  which  has  been  referred  to^  directs  that 
the  commissioners  shall,  in  their  award,  make  such 
orders  as  thq^  think  necessary  and  proper  concerning 
the  roads,  and  in  what  township  or  parish  the  same 
"are**  (not  "shall  be")  respectively  situate.  But  the 
question  is,  whether,  had  there  been  no  such  section, 
the  Court  would  have  held  that  the  allotments  passed  to 
the  townships  pointed  out  by  the  act,  and  that  the 
roads  did  not.  If  the  Court  would  not  so  have  decided, 
the  case  is  not  altered  by  the  circumstance  of  the  com- 
missioners having  omitted  in  their  award  to  declare  in 
what  township  or  parish  the  roads  are. 

Alexander^  in  reply.  The  inhabitants  of  Hatfield 
were  liable  to  repair  the  road  in  question  before  the 
local  act  passed.  There  is  nothing,  either  in  that  or  in 
the  General  Inclosure  Act,  that  points  out  a  time  when, 
in  default  of  a  certificate  by  justices,  such  liability  shall 
cease.  IPatteson  J.  Is  any  power  given  to  the  commis- 
sioners to  direct  that  an  old  road  shall  continue  ?  If  it 
is  not  set  out  by  the  commissioners,  it  ceases  to  be  a 
road.3  If  the  commissioners  do  not  give  any  direction 
in  their  award,  the  right  of  the  public  remains  as  it  was. 
{Patteson  J.  Section  8.  of  the  General  Inclosure  Act 
requires  the  commissioners  to  set  out  the  public  high- 
ways over  the  lands  intended  to  be  inclosed ;  by  sect.  1 1, 
all  roads  over  such  lands,  which  shall  not  be  set  out  as 

(o)  IB.iC  SW. 

M  2  aforesaid, 
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1885.        aforesaid,  shall  be  stopped  up  and  extinguished,  and  be 

J~Z^       deemed  part  of  the  lands  to  be  allotted  and  inclosed. 
The  Koro  '^ 

ugaifut        And  in  the  case  of  roads  which  are  set  out  by  the  com- 
ante  of        missioners,  section  9.  expressly  requires  a  certificate.] 

HATraiA.  T^      ,  t  1  1 

If  the  commissioners  set  out  the  way,  they  must  also 
form  or  put  it  in  repair,  and  there  appears  no  reason  for 
this,  where  a  highway  is  already  in  existence.  ICoie- 
ridge  J.  Their  inclosing  the  land  at  the  sides,  which 
before  was  open,  is  a  reason.] 

Lord  Denmak  C.  J.  The  commissioners  have  not 
performed  their  duty,  in  omitting  to  declare,  as  the  fifty- 
fifth  section  of  the  local  act  directed  them  to  do,  in  what 
township  or  parish  the  road  in  question  was  situate; 
and  we  are,  consequently,  left  to  decide  this  case  under 
perplexing  circumstances.  I  am  of  opinion,  upon  the 
merits  of  the  case,  that  there  is  notliing  to  take  away 
the  liability  of  the  township  of  Hatfield.  It- is  sug- 
gested that,  in  the  General  Inclosure  Act,  sect*  11., 
which  gives  the  herbage  on  the  road  to  the  proprietors 
of  the  land  on  each  side  respectively,  a  presumption 
is  recognised  like  that  in  Doe  dem.  Pring  v.  Pearsey  (a), 
that  the  soil  of  the  road  belongs  also  to  the  same  re- 
spective proprietors;  and  it  appears  to  be  inferred  that 
the  soil  on  each  side  of  the  road  must  be  considered 
as  passing  to  the  same  townships  in  which,  by  the 
local  act,  the  neighbouring  allotments  are  placed.  But 
I  do  not  think  that  any  legal  presumption  can  arise 
as  to  the  ownership  of  soil  in  a  road,  where  the  road  is 
defined  for  the  first  time  under  a  newly-created  autho- 
rity.  Then  it  is  urged  that  the  road  must  be  considered, 

(a)  7i?.  4f  C.304. 

for 
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for  the  present  purpose,  as  part  of  the  several  allotments        1885* 
of  which  it  forms  the  boundary.     But  it  is  clear  that, 
in  the  local  act,  the  allotment  is  contemplated  as  distinct 


TheKiwo 


from  the  road ;  for  the  act,  by  sect.  39.,  directs  that,        ants  of 


after  the  roadways  and  lands  for  sale  shall  have  been 
set  out  and  disposed  of,  the  residue  of  the  commons  and 
wastes  shall  be  assigned  and  allotted  among  the  owners 
of  messuages,  having  right  of  common,  and  the  owners 
of  inclosed  and  open  field  land.  The  merits  of  the  case^ 
therefore,  are  in  favour  of  the  liability  of  Hatfield.  But 
the  point  raised  as  to  the  want  of  a  certificate  is  not  to 
be  got  over;  and  we  must  hold  the  defendants  not 
liable,  because  the  requisitions  of  stat.4I  G.S.  c.  109.  s-9. 
have  not  been  complied  with. 

Patteson  J.  I  am  of  the  same  opinion.  I  am  sorry 
that  we  must  come  to  this  decision ;  but  the  words  of 
Stat.  41  G.  3.  r.  109.  s.  9.  are  too  plain  to  admit  of  any 
other.  By  that  section,  the  commissioners  are  to  pro- 
vide for  the  first  forming  and  completing  of  such  parts 
of  the  carriage  roads  to  be  set  out,  as  shall  be  newly 
made,  and  for  putting  into  complete  repair  such  part  of 
the  same  as  shall  have  been  previously  made.  The 
clause,  therefore,  exactly  meets  this  case.  And,  if  so, 
there  must  be  a  certificate  of  justices  before  the  town- 
ship or  parish  can  be  called  upon  to  repair.  Upon 
the  merits  I  quite  agree  in  the  opinion  which  my  Lord 
has  given.  We  cannot  say  that  the  road  is  part  of  the 
adjoining  allotment,  when  the  General  Inclosure  Act  says 
(in  sect.  11.)  that  the  roads  and  ways  not  set  out  shall 
be  stopped  up  and  extinguished,  and  shall  be  deemed 
and  taken  as  part  of  the  lands  to  be  divided,  allotted, 
and  inclosed,  and  shall  be  divided,  allotted  and  inclosed 

M  3  accord* 


HAVriBLDb 
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ldS5«       accordingly.      The  road  cannot  be  an  adjunct  to  the 
^  „         allotment     It  remains  then  in  the  same  situation  as 
againti       before  the  inclosure. 

Tbelnhabit- 
antsof 

Williams  J.  I  also  am  of  opinion  that  thb  road  re- 
mains in  the  same  township  in  ^hich  it  was  before.  I 
think  it  sufficiendy  appears  that  the  road  was  originally 
in  Hat/kid;  and  then  the  only  question  on  this  part  of  the 
case  is,  whether  any  thing  has  occurred  to  vary,  and 
transfer  to  some  other  district,  the  liability  under  which 
Hatfield  was  to  repair.  I  think  it  is  clear  that  nothing 
has  taken  place  which  can  have  that  effect.  It  seems  to 
me  that  the  fifty^-fifth  section  of  the  local  act  makes  the 
declaration  of  the  commissioners,  there  mentioned,  a 
condition  precedent  to  the  charging  of  any  new  district 
with  repair  of  a  road  under  that  statute.  But,  as  to  the 
necessity  of  a  certificate,  I  agree  with  the  rest  of  the 
Court. 

Coleridge  J.  I  think  that  the  defendants  are  en- 
titled to  an  acquittal,  on  the  objection  taken  as  to  a  cer- 
tificate. The  road  in  question  has  no  existence  for  the 
present  purpose,  unless  it  be  <^  set  out  as  aforesaid,"  ac- 
cording to  the  eleventh  section  of  the  General  Act ;  and, 
under  sect.  9.,  every  road  to  be  set  out,  as  is  there 
mentioned,  must  be  declared  by  justices,  in  petty  ses- 
sions, to  be  sufficiently  formed,  completed  and  repaired, 
before  the  inhabitants  of  the  district  shall  be  liable  in 
respect  of  it.  Unless,  therefore,  the  words  "  set  out " 
mean  differently  in  sections  9.  and  1 1.,  a  certificate  of 
justices  was  necessary  before  the  defendants  could  be 
charged.  Upon  the  merits,  the  verdict  must  have  been 
for  the  Crown.     If  the  case  shews  clearly  (as  I  think  it 

,does. 


The  Kiiro' 
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does,  though  not  by  express  words)  that  the  road  in        18S5. 
question  was  within  the  township  of  Hatfield^  the  in- 
habitants were  liable,  unless  something  had  been  done 
by  the  local  act,  or  by  the  award,  to  take  it  out  of  the        aats  of 
township.      Nothing  of  that  kind  appears.      The  act     ^^"""^ 
changes  the  locality  of  the  allotments  only ;  and  I  think 
we  cannot  entertain  the  presumption  suggested,  that  the 
adjoining  road  is  transferred  with  them.     We  have  no 
right  to  shift  burdens  in  that  manner. 

Judgment  for  the  defendants. 


The  King  against  The  Inhabitants  of         wednt^, 

^  Nov.  nth, 

Oldbury. 

ON  appeal  against  an  order  of  justices  for  the  removal  A.  pauper  was 
^  remoTed  by 

of  Rebecca  Thompson  from  the  parish  of  Wesibrom"  order  of  jus- 
tices to  the 
'wjchy  in  Staffordshire,  to  the  township  of  Oldbury,  in  parish  of  ^. 

Shropshire,  the  sessions  confirmed  the  o^der,  subject  to  the  order), 

the  opinion  of  this  Court  upon  the  following  case.  Zf^^^^- 

The  parish  o(  Hales  Owen  consists  of  the  borough  of  tS'P5,™p°^J^"" 

Hales  Owen,  the  township  of  Oldbury,  and  ten  other  i^^^y-    Th« 

divisions,  situate   in  Shropshire,    and   three  townships,  acquiesced  in. 

Afterwards  one 
lAUley,  Cradley,  and  fVorley,  situate  in  Worcestershire.       ofthetown- 

The  three  Worcestershire  townships  have  always  sup-  rated  itself 

ported  their  poor  apart  from  each  other  and  from  the  Jn^ sJuTs ' 

rest  of  the  parish.     The  township  of  Oldbury,  the  bo-  *  12. ^ih 

rough  of  Hales  Owen,  and  the  ten  divisions  above  men-  J^f/^^^i, 

tioned,  which  lie  in  Shropshire,  and  which  form  the  maintained  ite 

own  poor. 

The  pauper  was 
subsequently  removed  to  the  township  of  0.  (so  named  in  the  order  of  removal)  from  the 
parish  of  W.  On  appeal  against  the  order  (the  respondents  having  put  in  the  order  of 
removal  to  S,),  0,  offered  evidence  that  the  pauper  was  not  settled  in  that  particular 
township,  before  its  separation  from  H,     The  sessions  rejected  the  evidence. 

Held,  Patteson  J.  dubitante,  that  the  former  order  upon  Jff.  was  not  conclusive  against 
O.  on  appeal  against  an  order  directed  to  0.  as  a  distinct  township ;  and  the  case  was  tent 
back  to  be  reheard. 

M  4  remaining 
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1685.       remaining  part  of  the  parish,  have  always,  until  the 
separation  of  the  township  of  OUbioy  from  them,  as 


hereinafter  mentionedi  supported  their  poor  jointly;  and 
ante  of       the  affidrs  of  the  parish  had,  until  that  event  took  place. 


0U>11«T» 


been  administered  by  the  churchwardens  and  four  over* 
seers,  appointed  respectively  for  four  quarters,  Oldbuty 
being  one,  into  which  that  part  of  the  parish  was 
divided. 

In  Trinity  term,  1882,  this  Court  made  a  rule  for  a 
mandamus  absolute  (a),  to  compel  the  appointment  of 
overseers  for  the  township  of  Oldbury^  pursuant  to  stat. 
18  and  ^4  Car.  2.  c.  12.  s.21,;  and  the  last  mentioned 
township  has  ever  since  that  time  maintained  its  own 
poor  distinct  and. apart  from  the  other  parts  of  the 
parish. 

In  1816  the  pauper,  together  with  her  father  and  the 
rest  of  his  family,  was  removed,  by  an  order  of  justices, 
from  the  parish  of  Harbomej  in  the  county  of  Stafford^ 
to  the  said  parish  oi Hales  Otoen^  in  the  county  ofSakpj 
against  which  order  no  appeal  was  made ;  and  no  sub* 
sequent  settlement  has  been  gained  by  the  pauper. 

The  pauper,  having  become  chargeable  to  the  parish 
of  Westbromwichj  where  she  resided,  was  removed  to  the 
township  of  Oldtmrt/j  by  an  order  of  justices,  dated 
January  6th,  1884.  Against  this  order  an  appeal  was 
entered,  and  came  on  for  hearing  at  the  last  Easter 
sessions  for  the  county  of  Stafford.  The  appeal  being 
called  on,  the  respondents  put  in  the  order  of  removal 
by  which  the  pauper  and  her  father,  and  his  family, 
were  removed  to  the  parish  of  Hales  Owen  in  1816. 

The  appellants   then  proposed  to  prove    that   the 

(a)  Rat  ▼.  Th4  JutHce$  of  Salop,  SS.fJd,  910. 

pauper 


Olobukt. 
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pauper  had  never  gained  any  settlement  in  the  town-        18S5. 
ship  of  OlcUmry,  which  was  objected  to  by  the  respond- 

Toe  Knro 

entS;  who  contended   that,  the  last  mentioned  order       again9t 

The  Inhabiu 

being  unappealed  against,  it  was  conclusive  upon  the  ants  of 
parish  of  Hales  Owen  and  every  part  thereof,  and  that, 
as  Oldbunf  at  that  time  formed  part  of  the  parish  of 
Httks  Owen^  it  was  now  estopped  from  disputing  that 
the  pauper's  settlement  was  in  that  township.  The 
Court  of  Quarter  Sessions,  being  of  this, opinion,  de- 
clined to  Hear  the  evidence  for  the  appellants,  and  con- 
firmed the  order. 

The  question  for  the  opinion  of  this  Court  was,  whe- 
ther, under  the  circumstances  above  stated,  the  township 
of  Oldbury  was  precluded  from  contesting  the  question 
of  the  pauper's  settlement  in  an  appeal  against  the  pre- 
sent order. 

Corbett^  in  support  of  the  order  of  sessions.  An 
order  of  removal  unappealed  against  is  conclusive  against 
the  parish,  or  township,  to  which  the  removal  was 
made;  and  that,  although  it  subsequently  appear  that 
the  district  removed  to  was  described  in  the  order  as  a 
parish,  whereas  it  is  a  hamlet  or  a  township ;  Spitalfields 
V.  BromUy{a)i  Rex  v.  Kirkby  Stephen  {b).  It  is  no 
answer,  in  this  case,  that,  at  the  time  of  the  former  re- 
noval,  Oldbury  was,  for  the  purpose  of  maintaining  the 
poor,  a  part  of  Hales  Oweti,  and  is  now  no  longer  so. 
A  township  may  separate  itself^  for  this  purpose,  from 

(e)  18  Fm.  jib.  468.  RemovaHU).  pi.  5. 

{h)  BuTTm  S.  C,  664.  The  sessions  may  amend  such  erroneous  order, 
OB  appeal :  and  in  Re*  v.  Stngley,  ^B,  f  AdL  567,  note  (a),  Uiis  Court 
lent  back  such  an  order  to  the  sessions  for  that  purpose.     See  Bex  r. 

the 
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lSd£«        the  parish  of  which  it  has  formed  part;  and  districts 
which  have  been  so  separated  may  re-unite  (a) ;  bat  it 


Thk  Kxk« 


Oldbu&t* 


againa        would  be  unjnst  if  these  alterations,  made  for  the  con- 

T^Q  Inbabttp 

anu  of        venience  of  the  inhabitants,  could  alter  the  liabilities 
contracted  by  such  districts  with  respect  to  other  par- 
ties.   The  rights  and  liabilities  of  the  districts,  relatively 
to  each  other,   may  be  arranged  among  themselves. 
[Lord  Denman  C.  J.    You  might  have  contended  so 
here,  if  the  order  had  been  made  upon  Hales  Owen, 
which  was  the  name  of  the  district  formerly  including 
OUburyi  but  you  select  Oldbury,  which  is  one  portion 
of  what  formerly  composed  that  district]     No  case  ex- 
actly like  this  has  occurred,  but  Rex  v.  Oakmere  (b)  has 
same  resemblance  to  it.    [Lord  Denman  C.J.  There  a 
district  newly  formed  into  a  township  maintaining  [its 
own  poor,  was  held  not  liable  for  the  maintenance  of  a 
bastard  born  in  it  before  the  alteration ;  but  Abbott  C.  J. 
relied  upon  the  fact  that  the  district  was  not  situated  in 
any  parish  or  township  before.     Here  you  treat  Oldbury' 
as  having  been  so  situated.     Why  are  you  not  bound 
to  shew  that  the  pauper's  settlement,  at  that  time,  was 
within  Oldbury?2    As  between  third  parties  and  the 
particular  district,  it  is  not  necessary.    [Patteson  J.  The 
result  of  the  case,  as  you  put  it,  seems  to  be  that,  since 
the  separation,  a  third  district  may,  at  its  pleasure,  fix 
the  pauper  upon  either  Oldbtiry  or  Hales  OwenJ]     The 
respondents  contend  only  that  the  separated  districts  are 
not,  by  their  division,  to  get  rid  of  the  liability  alto- 
gether.    {Coleridge  J.  Even  as  you  put  the  case,  if  the 
appellants  prevail,  you  only  lose  the  benefit  of  an  estop- 
pel.]   A  great  difficulty  in  proof  is  thrown  upon  the 

(a)  Lane  v.  Cobham^  7  Easty  1.     J2cr  v.  Palmert  8  East^  416. 
(ft)  SB.  i  Aid,  11 5. 

respondents. 
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respondents,  the  former  removal  having  taken  place  so 

agaiTist 
Th«Tn6abiti-' 

Whatehf^  contrft.     The  former  order,  if  conclusive  at       ants  of. , 
all,  is  so  against  Hales  Owen.    There  is  no  instance  of 
a  district  being  concluded  by  an  order  in  which  it  is  not 
even  named.     And  an  order  upon  the  parish  of  Hales 
Owetif  generally,  cannot  have  been  good,  since  the  parish 
at  large  never  maintained  its  own  poor;  but  was,  at  the 
time  of  the  order,  separated  into  two  divisions  for  the 
purpose  of  the  poor  laws,  one  in  Worcestershire  and  the 
other  in  Shropshire.     There  could  not  be  a  removal  to 
Hales  OToen  as  a  parish  maintaining  its  own  poor.     Bex 
V.  Bishop  Wearmouth  {a)  shews  that  an  order  for  such 
removal  could  not  be  valid.     On  this  point,  Spitalfields 
V.  Bromley  {b)  and  Beje  v.  Kirkby  Stephen  (c)  differ  from 
the  present  case.     The  Worcestershire  division  would  be 
like  a  separate  parish  as  to  the  relief  of  the  poor;  Case 
of  St.  Botolph  mthout  Aldgate  {d):  and  Oldbury  formed 
DO  part  of  that  division.     If  the  order  upon  the  parish 
of  Hales  Owen  had  been  delivered  to  the  overseers  of 
one  of  the    Worcestershire  townships,   Oldbury  would 
never  have  beard  of  it.     At  all  events,  the  appellants 
here  should    have  been    permitted  to  give   evidence 
that  the  settlement  was  not,   in  point  of  fact,   with 
diem,  since    the   order   of  removal   was  directed   to 
them  as  the  township  of  Oldbury:   they  could  not, 
as  the  township,   be  concluded  by  an  order  on  the 
parish  of  Hales  Owen.     [Coleridge  J.  Suppose  the  ques- 
tion here  had  been  between  two  parishes  unconnected 
with  these  districts,   and   one  parish  had  put  in  the 

(o)  SS.^Ad.  942.  (6)  18  Fm.  Jbr.  468.  JB«noea/(H>  pi.  5. 

(c)  Burr.  S.  C.  664.  (d)  Sir  T.  Bay.  476. 

original 


Oldburt, 
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1B95.        original  order ;  would  not  that  order,  unappealed  against, 

■"— "       have  been  conclusive  ?     And  why  should  Oldburu  be  in 
The  Kiaa 
agmntt       a  better  situation  than  a  distinct  parish  would  be,  be- 

ants  of       cause  it  once  formed  part  of  Hales  Owen  ?     In  the  case 

put,  the  parish  concluded  by  the  order  would  have  been 

a  stranger  to  it,  as  you  say  Oldbwry  would  have  been 

to  an  order  served  upon  the  Worcestershire  division  of 

Holes  OwenJ]      At  any  rate,   the  objection   that  the 

original  order,  being  upon  Hales  Owen  generally,  was 

invalid, -would  have  prevented  its  being  conclusive,  even 

in  the  case  of  an  independent  parish.      And  if  such 

an  order  as  this  is  conclusive,  after  a  separation,  upon 

each  of  the  separated  districts,  it  rests  with  those  who 

procure  a  subsequent  order  of  removal,  founded  on  the 

original  one,  to  settle  the  pauper  in  one  place  or  another, 

according  to  their  caprice. 

Lord  Denman  C.  J.  I  feel  great  difficulty  in  this 
case,  and  the  more,  on  account  of  doubts  which  are 
entertained  on  the  Bench.  When  6rst  I  read  the  case, 
I  thought  that  the  original  order,  unappealed  against,  was 
conclusive  upon  every  part  of  the  parish  to  which  it 
then  applied ;  but,  on  consideration,  I  think  it  does  not 
create  an  estoppel  upon  Oldbury,  A  difficulty  arises  as 
to  the  description  of  the  parish  in  the  former  order. 
The  case  states  that  the  removal,  under  that  order,  was 
to  the  parish  of  Hales  Owen^  in  the  county  of  Salop. 
Supposing  that  we  should  be  justified  in  concluding  that, 
by  that  description,  the  Shropshire  division  of  Hales 
Owen  was  sufficiently  identified,  I  think  that  Oldbwy^ 
having  since  become  a  separate  township,  is  not  estopped 
by  that  order :  if  it  were  so,  persons  removing  a  pauper 
under  circumstances  like  the  present,  might  settle  him 

in 
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in  whichever  district  they  chose  to  select     When  the        18S5* 
former  order  was    made,   the    parish   was    the  party      nn^v 
charged ;  now  it  is  the  township  of  Oldbury  ,•  and,  as        ««[««< , 
those  who  remove  say,  that  it  is  the  township  of  Oldbury        ants  of 
to  which  they  remove  the  pauper,  as  settled  there,  I 
think  they  were  bound  to  prove  a  settlement  in  that 
township.      In  Rex  v.  Oahnere  (a)  Abbott  C.  J.  said, 
^^  The  question  is,  whether  the  district  newly  created 
into  a  township  under  this  statute,**  (for  inclosing  the 
forest  of  Delamere^)  *'  which  before  was  neither  in  any 
parish  nor  township,  is  to  be  considered  as  if  it  had 
formerly  been  a  parish   or  township,   with  regard  to 
settlements ;  or,  only  as  becoming  so  from  the  time  of 
its  creation  under  the  act,  and  as  if  it  had  formerly  been 
wholly  uninhabited."     And  (adopting  the  latter  con- 
struction), he  drew  a  distinction  whidi  appears  to  me 
applicable  here.     *^  This  is  not  like  the  case  of  a  mo- 
dern appointment  of  overseers  to  places  that  formerly 
had  no  such  officers ;  because  all  such  places  must  have 
been  vills  from  time  immemorial,  and  consequently  under 
a  legal  obligation  to  maintain  their  poor,  and  possessing 
a  legal  right  to  the  appointment  of  officers,  and  by  such 
appointment  to  remove  persons  under  the  same  circum- 
stances as  other  townships  or  parishes  might  do  "  (A). 
It  seems  to  me,  therefore,  that,  if  this  township  is  an 
ancient  division  which  might  formerly  have  maintained 
its  own  poor,  then,  when  it.  obtained  the  right  to  have 
officers  of  its  own,  and  to  provide  for  its  poor  separately, 
it  became  liable  to  maintain  those  paupers  whom  it  would 
have  supported  if  it  had  been  a  separate  division  at  an 
earlier  period.     We  must,  I  think,  take  it,  upon  the 

(a)  SB.  t  Aid.  777.  (6)  P.  779. 

whole. 
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IB85.       whole,  that  the  township  is  not  bound  by  the  order  upon 


Hi*  Kmo 


Hales  Owen.    Ther6  are  many  difficulties  in  the  case ; 
the  Court  must  deal  with  them  as  it  can,  if  they  arise ; 

Thelnhabil-  i  j  ^ 

anti  of       but  I  am  of  opinion  that  there  is  no  estoppel. 

Olobumi* 

Patteson  J.  I  feel  great  difficulty  in  this  case :  I 
doubted)  at  first,  whether  the  township  was  not  estopped, 
and  I  BtiU  have  doubts ;  but  the  rest  of  the  Court  is  of 
opinion  that  no  estoppel  arose,  and  my  doubts  are  not  so 
strong  as  to  lead  me  to  say  that  I  entirely  differ.  I  take 
the  order  unappealed  against  to  have  been  made  upon  the 
division  of  the  parish  in  Shropshire.  I  think  that  was  a 
good  order.  Oldbwry  was  within  the  Shropshire  division, 
and,  if  the  pauper  was  settled  in  that  district,  he  was  as 
much  settled  in  Oldbury  as  in  any  other  part  of  it.  The 
evidence  which  it  was  proposed  to  offer  would  not  shew 
that  the  pauper  was  not  setded  in  Oldbury,  as  regards 
any  question  between  that  township  and  a  third  town- 
ship or  parish,  though  its  effect  might  be  different  as 
between  Oldbury  and  the  parts  from  which  it  has  sepa- 
rated. But,  if  Oldbury  could  be  so  discharged,  as  to  a 
third  parish,  any  parish,  by  dividing  itself,  could  get 
rid  of  the  liability  to  maintain  paupers  which  had  been 
removed  to  it.  On  the  other  hand,  if  an  estoppel  arose 
here  as  to  one  district,  it  would  as  to  more;  and,  if  a 
parish  separated  itself  into  a  number  of  divisions,  any 
one  of  those,  under  circumstances  like  the  present,  might 
conclude  any  other.  The  case  presents  difficulties  on 
both  sides. 

WiLi^iAMS  J.    There  is  certainly  a  difficulty  in  the 
case  of  the  appellants,  which  my  brother  Palteson  has 
pointed  out;  and  there  is,  on  the  other  hand,  this  con- 
siderable 


IN  THE  Sixth  Yeae  of  WILLIAM  IV.  a76 


siderable  difficulty,  that,  if  we  hold  the  pauper  to  be        1885. 
settled  in  each  of  the  separated  divisions  alike,  a  party 
removing  might,  if  there  were  twenty  such  divisionsi 


Th^KdMs 


Tile  InhabiU 

fix  on  any  he  thought  proper  for  the  setdement*     It        ants  of 


comes  to  the  question,  whether  or  not  the  precise 
ground  taken  by  the  sessions,  that  is,  the  ground  of 
estoppel,  be  maintainable.  And,  without  calling  in  aid 
any  doubtful  argument,  I  think  that  the  township  and 
the  parish  here  being  now  as  distinct  from  each  other 
as  Cumberland  from  Cornwall^  a  decision  that  the  pauper 
was  settled  in  the  one  is  not  a  decision  that  she  is  settled 
in  the  other.  There  is  no  estoppel,  because  the  party 
whom  it  is  sought  to  estop  is  not  the  party  on  whom  the 
former  order  was  made. 

Coleridge  J.  The  case  is  certainly  difficult.  I 
think  it  is  not  fairly  to  be  decided  on  the  ground  of 
estoppel  The  order  formerly  acquiesced  in  was  a 
judgment  in  rem,  and,  as  such,  conclusive  against 
all  the  world,  and  not  upon  a  particular  district  by  way 
of  estoppel.  But  my  ground  of  decision  is  this.  The 
respondents  were  to  prove  a  settlement  in  Oldbury ;  for 
that  purpose  they  put  in  the  former  order.  But  that 
appears  to  be  made  upon  a  different  party.  Then  they 
were  to  shew  that,  at  the  time  when  the  order  was  made^ 
Hales  Owen  and  Oldbury  were  identical.  The  sessions 
excluded  that  inquiry  prematurely ;  and  upon  that  ground 
I  think  their  order  is  bad.  Difficulties  may  arise  here^ 
after  as  to  other  parts  of  the  case :  but  at  the  present 
step  I  think  the  sessions  are  wrong. 

Order  of  sessions  quashed.     The  case  to  go 
back  to  the  sessions. 


Ouaomt. 
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18S5. 


Nmh,  ISth. 


Blanchard  against  Caroline  Bridges. 


npHIS  was  an  action  for  building  a  wall,  and  thereby 


E.t  being 
owner  of  a 
house,  enlarged 
it,  and  inserted 
a  window,  at 
one  end,  In  the 
part  added, 

and,  at  another  Spring  assizes  1834,  a  verdict  was  taken  for  the  Plain- 
end,  carried  out 

tiff,  subject  to  the  opinion  of  this  Court  on  the  foUow- 


darkening  certain  windows,  and  otherwise  injuring 
the  house,  of  the  plaintiff. 

On  the  trial  before  Bosanquet  J.,  at  the  Winchester 


mg  case :  — 

WiUiam  Rolpkj  being  seised  in  fee  of  a  field  called 
TTie  Seven  Acres^  and  wishing  to  sell  it  in  building  lots, 
by  indenture,  or  deed  of  feoffment,  with  livery  of  seisin 
indorsed,    dated    15th   May   1816,    between    WiUiam 


the  side  walls, 
between  which 
two  windows 
formerly  stood 
in  a  straight 
line,  five  feet, 
converting  this 
end  into  a  bow, 
and  inserting 
two  bow  win- 
dows, in  the 
same  direction, 

but  not  in  the  same  situation,  as  the  two  former.  Held,  that,  whatever  privilege  against  the 
obstruction  of  light  the  windows  of  the  original  house  possessed,  this  privilege  did  not  apply 
to  the  three  new  windows. 

Before  JS.'s  house  was  built,  the  land  on  which  it  was  built,  together  with  some  ad- 
joining land,  belonged  to  R,,  who  conveyed  the  land  on  which  the  house  was  afterwarda 
built  to  C,  and  C,  agreed  to  sell  to  £.,  who  entered  and  built  the  house.  Afterwards, 
and  before  the  enlargement  above  mentioned,  R,  joined  in  a  conveyance  vrith  C.  (each  as 
to  his  own  estate],  by  which  the  house,  with  all  lights  and  easements  appertaining,  and  an 
additional  part  of  2{.'6  land,  were  granted  to  E,  E,  having  afterwards  enlarged  (as  aboTC 
described) :  Held,  that  neither  JZ.,  nor  his  assignees,  were  precluded  from  o^tructing  the 
three  new  windows  by  building  on  the  land  adjoining. 

After  the  enlargement,  E.  assigned  to  0.,  and  JR.  afterwards  assigned  an  additional 
piece  of  the  adjoining  land  to  0.*;  this  piece  lay  to  the  North  of  0.*s  house,  and,  in  the 
conveyance,  its  Southern  boundary  was  described  to  be  "  the  dwelling-house  of  0."  Held, 
that  this  did  not  operate  as  a  recognition  of  the  house  in  its  then  state,  so  as  to  preclude 
JR.,  or  his  assignees,  from  obstructing  the  new  windows  by  building  on  other  part  of 
the  adjoining  land  south  of  O.'s  house. 

In  the  case  stated  for  the  Court,  by  which  it  was  agreed  that  the  Court  might  draw  con- 
clusions of  fact  as  a  jury,  it  was  stated  that  2{.,  at  the  time  of  his  original  conveyance  to 
C,  was  desirous  of  selling  his  land  in  building  lots :  The  Court  refused  to  take  this  into 
consideration,  in  interpreting  the  effect  of  the  conveyance,  which  did  not  mention  this, 
but  called  the  land  conveyed  "  arable  land  :**  and  they  held  that  jR.  was  not  precluded  by 
this  conveyance  from  obstructing  the  lights  of  the  house  afterwards  built. 

After  the  conveyance  by  jR.  and  C  to  £.,  R.  was  told,  by  £.*s  architect,  that  alterations 
were  going  on,  but  R,  did  not  know  the  precise  alteration  intended  to  be  made  as  to  the 
windows.  jR.  was  told  of  the  precise  nature  of  other  alterations,  to  which  he  assented, 
reserving  to  himself  leave  to  build  on  his  own  ground,  up  to  the  wall  of  the  house,  in  a 
part  which  did  not  contain  the  new  windows.  The  Court  refused  to  infer,  as  a  fact, 
such  a  legal  instrument  as  might  be  necessary  to  convert  0.*s  house  into  a  dominant, 
and  ^,*8  land  into  a  servient,  tenement  vrith  respect  to  the  lights. 


Rt^ph 
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Bolph  of  the  first  part,  John  Primer  of  the  second        1835. 
part,   Richard  Close  of  the  third  part,  and    Charles     „ 

'^  '  .  .  Blanchard 

Martin  of    the    fourth  part,   for    the    considerations        against 

Budges. 

therein  mentioned,  conveyed  to  the  said  Bichard  Close^ 
in    fee,   all  that  piece  of  arable  land  lying  on  the 
West  side  of  a  field  called  7^e  Seven  Acres^  situate,  &a, 
—and  which  piece  of  land,  admeasuring  from  North  to 
South  twenty-two  feet,  and  from  East  to  West  ofie  hun^ 
dred  feet,  is  bounded  on  the  North  by  land  of  the  said 
William  Rotph^  occupied  by  Charles  Martill^  on  the  East 
by  land  also  of  the  said  William  Rolph,  occupied  by 
Edward  Eager Sj  and  on  the  West  by  a  road  twdve  feet 
wide  next  Southampton  Common^  —  as  the  same  piece 
of  land  is  now  set  out,   and  occupied   by  the  said 
R*  dose ;  together  with  all  ways,  paths,  passages,  waters, 
watercourses,  commons,  common  of  pasture  feedings, 
timber  and  other  trees,  fences,  easements,  profits,  ad- 
vantages, emoluments,  hereditaments,  and  appurtenances 
whatsoever,  to  the  said  piece  of  land  belonging  or  apper- 
taining^ and  the  reversions  and  yearly  and  other  rents, 
issues  and  profits,  &c.,  and  all  the  estate,  right,  &c.,  of  the 
said  William  Rotph  and  John  Primer ^  or  either  of  them,  of, 
in,  to^  or  out  of,  such  last-mentioned  lands,  &c.,  habendum 
to  the  use  of  the  said  R.  Close  in  fee*    The  above 
conveyance  contained  only  the  usual  covenants  for  title. 

dose  occupied  this  land  for  the  first  two  or  three 
years  as  a  garden:  Rolph  continued  to  occupy  the 
remainder  of  the  field,  and  marked  it  out,  and  ofiered  it 
Sat  sale  in  lots  for  building;  but  only  sold  a  lot  to 
BJderfidd^  as  after  mentioned.  Three  or  four  years  ago 
he  put  a  board  up,  announcing  that  the  land  was  on 
sale  for  building;  the  house  not  to  be  built  in  any  par- 
ticular form  or  plan. 

Vol.  IV.  N  At       • 
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1835.  At  the  end  of  two  or  three  years.  Close  contracted  to 

sell  his  portion  to  one  Snelgraoe^  who  put  up  a  cot* 

Blavchakd 

aganut  tage  on  the  land.  No  conveyance  was  ever  made  to 
Snelgrove^  The  cottage  so  built  was  about  fourteen  feet 
from  North  to  South,  being  built  to  the  extremity  of  the 
land  conveyed  by  Bdph  to  Close  on  the  North  side,  and 
leaving  a  space  of  about  eight  feet  on  the  South  side, 
which  was  used  as  a  passage,  and  was  fenced  off  from 
the  land  in  BolpK%  occupation.  There  were  two  small 
mndaws  at  the  East  end  of  the  cottage,  and  one  at  the 
West  end. 

Subsequently  Snelgrdoe  contracted  with  one  Elderfield 
to  sell  him  the  property  in  question. 

&derfieldj  wishing  to  enlarge  his  cottage,  applied  to 
Ralph  to  grant  him  more  land  on  the  South  side,  which 
Rolph  refused  to  do.  But  afterwards,  by  indentures  of 
lease  and  release,  dated  respectively  11th  and  12th  of 
September  1822,  between  Close  and  MartUl  of  the  first 
part,  Snelgrape  of  the  second  part,  Bolph  of  the  third 
part,  Elderfield  of  the  fourth  part,  and  William  Wade  of 
the  fifth  part,  reciting  the  feoffment  of  15th  May  1816, 
and  that  Snelgraoe  afterwards  purchased  the  said  piece 
of  land,  and  had  since  erected  thereon  a  cottage,  and 
had  then  agreed  to  sell  the  said  piece  of  land  and  cottage 
to  Elderfieldj  and  that  Close^  MartiU^  and  Bolph^  at  the 
request  of  Snelgraoe^  had  agreed  to  join  in  conveying  the 
same  to  Elderfield  as  thereinafter  mentioned ;  it  was  wit- 
nessed that,  for  the  considerations  therein  mentioned, 
Closcj  Mariillf  and  *Rolphf  at  the  instance  of  Snelgraoe, 
did,  and  each  of  them  did,  as  to  all  their  estates  in  the 
premises,  grant,  bargain,  sell,  alien,  release,  and  con- 
firm, and  Snelgraoe  did  ratify  and  confirm,  to  Elderfield^ 
in  fee,  all  that  piece  of  land  on  the  West  side  of  The 

Seven 
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Seven  Acres,  situate,  8cc.,  and  also  the  cottage  lately        18S5. 
built  thereon,  which  piece  of  land   admeasures  from     „ 
North  to  South  twenty-two  feet,  and  from  East  to  West        agtUnsi 

Bridors. 

one  hundred  and  twelve  feet,  and  was  bounded  on  the 
North,  East,  and  South  by  land  of  Bolphj  and  on  the 
West  6y  Saaiiampion  Common^  and  lately  occupied  by 
the  said  Snetgrove^  together  with  all  ways,  paths,  pas* 
sages,  waters,  water-courses,  lights,  easements,  profits 
and  appurtenances  to  the  said  piece  of  land,  cottage, 
hereditaments,  and  premises  belonging;  and  the  rever<^ 
sion,  &c,  habendum  to  Elderfield  in  fee,  to  the  uses  and 
upon  the  trusts  therein  declared :  covenants  for  title. 

Elderfield  immediately  commenced  certain  alterations 
in  the  cottage;  and  Kent^  his  architect,  told  Rdph  what 
he  was  going  to  do.  Rolph  was  often  there  while  they 
were  at  work,  and  saw  the  alterations  going  on,  but 
knew  nothing  of  the  plan.  He  knew  they  were  going 
to  build  a  wall  adjoining  the  land  to  enlarge  the  houses 
The  following  alterations  were  made :  —  The  land,  for- 
merly used  as  a  passage  on  the  South  side,  was  taken  in, 
and  the  cottage  enlarged  to  the  extremity  of  Elderfield's 
land  on  this  side.  One  small  windaw  was  inserted  on 
the  West  side  of  the  newly  built  part;  and,  on  the  East 
side,  a  prqjectianj  terminated  by  bow  windows^  was  carried 
cut  about  Jhe  feet  and  a  half.  The  borao  windows  do  not 
occupy  the  places  of  the  old  windows,  (The  relative 
positions  of  the  old  and  new  windows  and  walls  were 
delineated  in  a  plan,  to  be  taken  as  part  of  the  case. 
It  appeared  that  the  bow  windows  were  in  the  direction 
of  the  former  windows  at  the  East  end,  but  not  in  the 
same  place:  and,  in  the  judgment,  (pp.  190,  191.  post), 
the  Court  assumed  that  the  only  change  inade  in  the 
East  end  was  by  carrying  out  the  side  walls  five  feet, 

N  2  a.i4 
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18S5.        and  converting  the  termination  into  a  bow.)    Part  of  the 
„  footinfTs  of  the  exterior  of  the  new  South  side  were  built 

againtt  q^  RolpVs  land.  Kent  spoke  to  Bclph  about  the  foot- 
ings  after  the  wall  was  built :  Rolph  consented  to  their 
remaining,  on  condition  that,  if  he  built,  he  should  be 
at  liberty  to  build  up  to  the  South  wall  of  the  cottage. 
Two  new  windows  were  put  in  on  the  Western  side,  one 
on  the  old  part,  another  on  the  new:  the  old  windows 
were  altered  by  putting  in  new  mouldings.  After  this 
was  done,  KerU  applied  to  Bolph  for  leave  to  put  up  a 
cornice  spout,  projecting  over  his  land  from  the  Southern 
wall,  which  Bolph  consented  to,  on  condition  that  he 
should  be  at  liberty  to  remove  it  when  he  liked,  and 
build  home  to  the  walL 

EMerfield  occupied  the  cottage  in  its  altered  state, 
without  ally  interruption,  until  1828,  when  he  let  it  to 
one  Cohbn  Ralph  continued  to  occupy  the  adjoining 
land;  and,  on  the  application  of  Cobb^  who  then  oc- 
cupied the  cottage  as  altered  by  Elderfield^  and  who 
wished  to  make  a  further  addition  to  it  on  the  North 
side,  Bolph  J  by  indenture  of  1st  of  June  1828,  between 
himself  and  Cobb,  for  the  considerations  therein  men- 
tioned, demised  to  CM^  his  executors,  &c.,  all  that 
piece  of  land  situate,  &c.,  adjoining  the  dwelling-house 
of  the  said  Cobb  on  the  North,  and  containing  in  depth 
from  West  to  East,  fifty-five  feet  four  inches,  and  in 
breadth  from  North  to  South,  fourteen  feet  nine  inches, 
bounded  on  the  West  by  the  public  road  leading  from 
Southampton  over  the  common  to  Portsneoodj  on  the 
South  by  Cobb's  dwelling-house,  and  on  the  North  and 
East  by  the  land  oiMolphf  and  on  which  said  piece  of 
land  the  said  Cobb  had  begun  to  erect  a  chaise-house 
and  stable;  together  with  «U  and  singular  the  ease- 

ments^ 
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meats,  privileges,  and  appartenances,  to  the  said  piece        1835. 

of  land  belonging,  or  in  any  wise  appertaining,  for  the 

term  of  twenty-one  years.  jagcUna 

By  indenture  of  28th  November  1828,  C<M  assigned 
the  last  mentioned  premises  to  one  Burden ;  who,  by 
indenture  of  SOth  August  1831,  assigned  the  same  to 
the  plaintiff,  who  occupied  the  remainder  of  the  pre- 
mises as  tenant  from  year  to  year,  under  Elderfield. 

In  1 829  Bdph  built  a  new  house  on  that  part  of  his  land 
which  adjoined  the  south  side  of  the  cottage  and  premises 
occupied  by  the  plaintifil  Up  to  that  time  the  field  had 
been  used  principally  for  arable  land ;  a  wall,  belong- 
ing to  the  plaintiff  about  four  feet  high,  dividing  the 
two  properties* 

By  indentures  of  lease  and  release,  dated  respectively 
14th  and  15th  February  1832,  between  John  Kncndys 
of  the  first  part,  Mary  Jefferies  of  the  second  part,  the 
said  W.  Eolph  of  the  third  part,  and  the  defendant, 
Caroline  Bridges^  of  the  fourth  part,  —  (reciting,  inter 
alia,  certain  indentures  of  lease  and  release,  of  7th  and 
8th  December  1812,  between  WtUiam  Slade  Waheford  of 
the  first  part,  Jbseph  Tomkins  of  the  second  part,  the 
said  fV»  Bolpk  of  the  third  part,  and  John  Primer  of  the 
fourth  part;  and  reciting  certain  other  indentures  of 
lease  and  release  of  11th  and  12th  March  1825,  be- 
tween James  Jams  aild  Edward  Stow  of  the  first  part, 
the  said  W.  Bolph  of  the  second  part,  and  Nicholas 
Jardin  of  the  third  part;  and  reciting  also  a  certain 
other  indenture  of  24th  June  1829,  between  the  said 
W.  Bolph  of  the  one  part,  and  the  said  M.  Jefferies  of  the 
other  part), — for  the  considerations  therein  mentioned, 
the  said  J.  Kncndys  mdM.  Jefferies^  at  the  request  and 
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1835.        by  the  appointment  of  the  said  W.  SdpHf  and  the  said 

fF.  Bolphj  did,  and  each  of  them  did,  according  to  their  . 

againa        several  and  respective  interests  and  estates  in  the  pre- 
B&iDOca. 

roises  thereby  conveyed,  grant,  bargain,  sell,  aliene,  re; 

lease,  and  confirm,  unto  the  said  Carcline  Bridges^  in 
her  actual  possession  &c.,  all  that  newly-erected  mes- 
suage or  dwelling-house,  with  the  stables  and  ground  in 
front,  and  the  garden  behind  the  same ;  the  boundaries 
of  such  garden  being  in  a  strait  line,  from  the  South  or 
adjoining  wall  of  premises  belonging  to  Mr.  Blanchardj 
to  &c.  (here  the  situation  and  admeasurements  of  the 
land  granted  were  set  out),  bounded^in  part,  on  the  North 
by  premises  belonging  to  Mr.  Blanchardj  and  on  the 
remaining  part  by  land  belonging  to  the  said  W.  Solphj 
on  the  East  &c.  —  (the  conveyance  also  mentioned  that 
the  site  of  the  said  dwelling-house,  Sec,  and  the  ground 
thereby  conveyed,  were  taken  out,  and  lately  formed 
part,  of  the  said  piece  of  land  lately  called  or  known  by 
the  name  of  The  Seven  AcreSf  comprised  in  and  con- 
veyed by  the  thereinbefore  recited  indentures  of  lease 
and  release  of  7th  and  8th  December  1812) ;  —  together 
with  all  houses,  &c.,  trees,  &c.,  ditchesp  See.,  ways,  &c, 
waters,  watercourses,  lights,  easements,  commons,  &c*, 
and  other  commonable  rights,  &c*,  and  the  reversion, 
&c.,  and  all  the  estate,  &c.,  and  all  the  deeds,  &c.; 
habendum  to  the  said  Caroline  Bridges^  in  fee. 

In  1832,  there  being  some  disagreement  between  the 
plaintiff  and  defendant,  the  latter  erected,  first  a  wooden 
fence,  and  afterwards  a  brick  wall,  parallel  and  close  to 
the  plaintiff's  house,  of  the  length  of  thirty-one  feet, 
varying  in  height  from  fourteen  feet  six  inches  to  eight 
feet  eleven :  it  extends  the  whole  length  of  the  plaindff's 

premises. 
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premises,  and  its  height,  in  the  highest  part,  is  within        1835. 
two  feet  of  the  eaves  of  the  cottage  (a).     By  the  erection 

Blavchakd 

of  this  wall,  the  light  coining  to  the  rooms  at  the  Blast        agahut 
side  of  the  cottage  is  materially  diminished,  and  the 
rooms  are  becoming  damp. 

The  question  stated  was,  whether  the  plaintiff  was 
entitled  to  recover  in  this  action.  The  Court  was  to 
be  at  liberty  to  draw  conclusions,  as  a  jury,  from  the 
facts  stated. 

(It  was  also  added  .that  the  injury  complained  of 
related  to  the  window  inserted  by  Elder/ield  on  the  West 
side,  after  the  conveyance  of  September  1823,  and  to 
the  bow  windows  on  the  East  side;  and  the  injury  to 
these  windows  was,  for  the  purpose  of  the  case,  ad- 
mitted.)    This  case  was  now  argued  (6)  by 

Sir  W.  W.  Fdlett  for  the  plaintiff.  The  defendant 
could  not  erect  this  wall  unless  Bolph  co\AA  do  so ;  and, 
although  the  windows  were  not  twenty  years  old,  Bolphj 
being  the  vendor,  could  not  derogate  from  his  own 
granL  In  Palmer  v.  Fletcher  (c)  a  man  built  a  house 
on  his  own  land,  and  then  sold  the  house  to  one  party 
and  the  adjoining  land  to  another ;  and  it  was  held  that 
the  vendee  of  the  land  could  not,  any  more  than  the 
vendor,  .obstruct  the  lights  of  the  house  by  putting 
piles  of  timber  on  the  land,  ^*  for  the  lights  are  a 
necessary  and  essential  part  of  the  house."  Cox  v. 
Matthews  (d)  is  to  the  same  effect,  both  as  to  the  vendor 

(a)  It  appeared  by  the  plan  that  the  wall  extended  East  and  West, 
along  aU  the  South  side  of  the  plaind^'s  cottage,  and  some  feet  be- 
yond, at  each  end. 

\P)  Before  Pattegon,  Wittiamsy  and  Colendge  Js.  Lord  Denman  C.  J. 
was  absent,  being  indisposedi 

(c)  1  Lev,  122.  (d;  1  Vent,  237,  239. 

JN    *  4>f 
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188$.  of  the  house,  and  his  assignee  of  the  adjoining  land; 
and  so  are  Campion  v*  Richards  (a),  Swansborougk  v. 

Blahchaed 

again$t  CcfocfUry  {p)y  and  Coutts  v.  Gorham(e).  In  Bivierev^ 
Bower  (d)  the  owner  of  a  house  divided  it  into  two 
tenements,  let  one,  and  occupied  the  other;  and  it 
was  held  that  the  lessee  could  not  obstruct  the  lights  of 
the  tenement  in  the  landlord's  occupation*  It  is  true 
that,  in  the  present  case,  the  cottage  was  not  built  till 
after  the  conveyance,  made  in  18 16,  of  the  land  on  which 
it  stood.  But  it  appears  by  the  case  that  Rolph  sold 
the  land  for  the  purpose  of  its  being  built  upon.  Be- 
sides, in  the  conveyance  of  1822,  Bolph  granted  the 
cottage  in  fee  to  Elderfieldj  with  all  lights  and  easements 
appertaining.  Then  it  will  be  said  that  the  window 
at  the  West  end  was  not  made  till  after  the  conveyance 
of  1822,-  and  that  the  bow  windows  at  the  East  end  did 
not  then  exist.  But,  the  land  being  granted  in  order 
to  be  built  upon,  the  alterations  made  while  the  adjoin- 
ing land  was  in  the  vendor's  possession  are  protected. 
Here,  too,  the  window  at  the  West  end  was  made  on 
the  additional  twelve  feet  granted  for  the  purpose  of 
the  building ;  for  it  appears  by  the  case  that  the  grant 
in  1822  conveyed  one  hundred  and  twelve  feet^  from 
East  to  WesI,  and  the  grant  in  1816  was  of  one  hun- 
dred feet  only  in  that  direction ;  and,  in  the  convey- 
ance of  1816,  the  Western  boundary  is  described  as 
a  road  twelve  feet  wide,  next  to  Southampton  Com- 
mon; but,  in  that  of  1822,  tlie  Western  boundary 
is  Southampton  Common.  Again,  in  1828,  after  the 
alterations  had  taken  place,  Rolph  conveys  adjoining 
land  on   the  North  to  Cobb^  the  then  occupier  of  the 


(o)  1  Price,  27.  ^^        (*)  9Bing,305, 

(c)  M,  ^  jtf.  396.  {d)  R.  ^  Af.  24. 
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cottage  80  altered;    and,  in  the  convejance,  he  de-       1835. 
scribes  CM^s  cottage  as  the  Southern  boundary  of  the 

^  ^         Blanchaeb 

parcel  then  conveyed,  thus  recognising  the  cottage  in  agmna 
its  then  state  as  enjoyed  by  Cobb.  This  is  tantamount 
to  a  licence ;  and  such  a  licence  cannot  be  revoked ; 
Liggins  y.  Inge  {a\  and  the  r  judgment  of  Taunton  5. 
in  Bridges  v.  Blanchard{b).,*  This  is  not  an  easement 
requiring  a  grant,  for  the  enjoyment  takes  place  on  the 
land  of  the  vendee :  but  it  is  in  the  nature  of  an  agree- 
ment that  the  grantee  shall  enjoy,  according  to  the  dis- 
tinction taken  by  UUledale  J*  in  Moore  v.  Bawson  {cy 
Again,  as  to  the  bow  windows  on  the  Eastern  side,  the 
defisndant  is  at  any  rate  liable  for  obstructing  so  much 
of  the  light  as  was  enjoyed  by  the  original  windows; 
Chandler  v.  T^mpson(d).  And  JRolpk  sees  the  alter- 
ations already  made  without  objecting.  The  Court,  in 
the  place  of  a  jury,  would  here  infer  a  licence,  which 
may  be  shewn  by  circumstances,  as  well  as  an  abandon- 
ment of  the  privilege,  as  in  Moore  v.  Bimson{e). 
{CoUridge  J.  The  vendor  might  perhaps  be  supposed 
here  to  have  said,  you  may  have  your  window  till  it 
is  inconvenient  to  me.]  That  supposition  cannot  be 
adopted,  where  there  is  nothing  to  determine  the  par- 
ticolar  plan  of  the  house,  but  only  a  gen^l  assent  to 
alterations. 

Smtrkej  contra.  The  cottage  has  been  built  since  the 
conveyance  by  Bolph.  This  prevents  the  applicability 
of  Palmer  v.  Fletcher  {g\  Cox  v.  Matthews  (^),  Compton 

(jt)  7  Bing.  68S.  (6)  \  A.  ^  E,  551. 

<c)  SB.^C.  340|  explained  in  Bridget  ▼.  BUmchard,  I  A.  ^  E.  .546. 

id)  3  Campb.  80.  {e)  S  B,  4;  C.  332. 

U)  1  Lev,  122,  (A)  1  rent.  237,  239. 
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18S5.  V.  Richards  (a),  Saoansborough  v.  Coventry  {b)^  and  CoiUls 
B     cHAEo    ^*  Gorham  (c).     In  these  cases,  the  grant  was  of  the 

agaitut  houses  with  the  windows  then  exisUng,  or  apparently  in 
the  progress  of  being  built.  Biviere  v.  Bower  (d)  merely 
shews  that  a  tenant  cannot  add  to  his 'house  a  pro- 
jection obstructing  his  landlord's  lights.  But  then  it  is 
said,  that  the  land  here  was  sold  in  order  that  it  might  be 
built  upon.  The  case  rather  shews  that  such  purpose 
was  abandoned.  And,  supposing  the  &ct  were  so,  it  is 
impossible  to  sustain  the  argument  on  the  other  side, 
which  amounts  to  this :  —  that,  if  a  party  sell  land  to  be 
built  upon,  retaining  the  adjoining*  land,  whatever 
erections  or  alterations  the  vendee  at  any  time  chooses 
to  make,  the  vendor  may  not  build  so  as  to  obstruct  them. 
If  this  were  so,  the  vendor  must  abstain  from  building  on 
the  adjoining  land,  not  merely  till  the  vendee  has  built 
the  houses,  but  for  ever.  Even  if  it  were  admitted  that 
the  defendant  could  not  so  have  built  on  his  own  land 
as  to  make  the  plaintiff's  land  unfit  to  be  built  upon, 
this  would  be  very  different  from  admitting  that  he 
could  erect  nothing  which  could,  in  the  slightest  degree, 
obstruct  any  windows  that  might  be  built  In  Srvans" 
borough  V.  Coventry  {e)  it  was  contended  that  the 
vendor,  by  describing,  in  the  conveyance,  the  boundary 
of  the  land  conveyed  as  liis  own  ^*  building  ground,"  bad 
conveyed,  subject,  generally,  to  the  erection  of  buildings 
by  himself  on  such  ground :  but  the  Court  would  not 
attribute  such  an  effect  to  the  expression.  As  to  the 
conveyance  in  1822,  it  is  true  that  Rolph  is  a  party ; 
but  that  is  only  to  the  extent  of  the  twelve  feet  then 

(a)  1  Price,  27.  (6)  9  Bing.  905. 

(c)  M.  ^  M.  396.  ■  (rf)  R.  i  M.  24. 


(e)  9  Bing,  305. 
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ttlded  to  the  land.     Each  party  grants  to  the  extent  of        1835. 
his  own  interest :  it  cannot  be  said  that  Bolph  would  be        "~""~ 
estopped  from  disputing  that  he  had  title  to  the  cottage ;        agmmt 
for  there  is  no  estoppel,  the  whole  truth  being  dis- 
closed by  the  recital,  Righi  dem*  Jefferys  v.  Biscknell  (a), 
and  an  interest  passing  {b\     *<  Although  the  words  of 
a  grant  be  general,  yet,  where  it  appears  by  the  deed 
that  the  grantor  had  a  limited  interest,  the  grant  will  be 
construed  as  co-extensive  with  and  limited  by  the  right 
of  the  grantor,"  per  Baytey  J.  in  The  Earl  ofPcffmore 
V.  Bunn  {c\     But,  moreover,  the  windows  to  which  the 
complaint  applies  have  all  been  made  since  this  deed 
was  executed.     It  does  not  appear  by  the  case  that  the 
window  at  the  West  end  was  on  the  part  granted  in  1 822 : 
the  coincidence  in  the  number  of  feet  is  accidental ;  the 
new  part  could  not  be  the  road  in  the  common ;  and  the 
plan  shews  that  this  was  not  so  (if)*     And  the  bow 
windows  at  the  East  end  are  not  even  in  the  position  of 
the  windows  which  existed  in  1822.     They  have  not^ 
therefore,  the  privilege  of  the  former  windows ;  Cher* 
rtngton  v.  Abnei/(e)9  cited  in  Comynis  Digest^  Acticfii 
\tpon  the  Case  for  a  Nuisance  (C).     There  is  no  pretence 
for  inferring  a  licence  by  Bolph ;  he  merely  abstained 
from  interfering.      In  Bridges  v.  Btanchard{g)  it  was 
held  that  a  much  stronger  act  fell  short  of  a  licence.     If 
such  conduct  were  construed  to  amount  to  a  licence, 

(a)  S  27.  4f  Jd.  281.     And  see  the  authorities  in    The  EaH  ^  Scar^ 
borough  ▼.  Doe  dem,  SatUe,  9  J.  i  E.  918. 
(*)  Co,  LU.  45.  a.  (c)  i  B.  i  C  70a 

(d)  It  mppeared  by  the  plan  that  the  additional  part  did  not  eatend 
over  the  road  described  in  the  deed  of  1816. 

(e)  2  Venu  646.     See  note  (2)  to  the  Sd  edition.     See   Garrili  w. 
Sharp,  3  ^.  j;  £.  325. 

(g)   lji.4;  E,  536. 

the 
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1885.        the  rule  requiring  twenty  years'  enjoyment  to  give  an 


Blamchaeo 


indefeasible  right  to  windows  would  be  unmeaning; 
aganut  and  SO  would  Stat  2  &  8  fV.4i.  c.71.  s»S.  Bolph  had 
nQ  power  to  prevent  the  construction  of  the  windows. 
That  which  passed  between  Kent  and  Rolph  shews  the 
reverse  of  an  irrevocable  licence.  But,  again,  this  would 
be  a  grant  of  an  easement,  not  a  licence.  A  licence  is 
an  authority  to  commit  a  trespass.  But  here  the 
windows  are,  erected  on  the  land  of  the  grantee:  and 
then  the  plaintiff  has  to  make  out  a  grant  by  the  owner 
of  the  adjoining  land,  that  the  light  and  air  shall  pass 
'  unobstructed,  so  far  as  regards  the  land  of  the  grantor^ 
to  the  house  of  the  grantee.  That  is  an  easement,  as 
much  as  the  passage  of  water;  and  therefore  a  grant 
under  seal  is  requisite.  For  this,  it  is  sufficient  to  re- 
fer to  the  authorities  cited  in  Bridges  v.  Blanchard{a). 
This  privilege  is  called  an  easement  in  MdreSs  Case  (&), 
Barker  v.  Richardson  (c),  Cdnham  v.  Fide  (d).  Brae- 
ton  (e)  treats  easements  as  answering  to  the  servitudes 
of  tlie  civil  law.  Now  among  the  praediorum  urbendorum 
servitutes  are,  '^  ne  altius  quis  tollat  asdes  suas,  ne 
luminibus  vicini  officiat ''  (g). 

Sir  W.  W.  FoUett  in  reply.  The  licence  is  insisted 
on,  as  a  matter,  not  of  grant,  but  of  contract,  which  may 
be  by  paroL  It  is  true  that,  if  a  house  be  granted, 
nothing  is  privileged  against  the  grantor  but  the  house 
in  its  then  state.  But,  if  ground  be  let  for  building 
generally,  there  is  an  implied  contract  not  to  disturb  die 

(a)  lJi,4;E.  540—^43.  [{b)  9  Rep.  SB  ft. 

(c)  4B.ijiU.  582.  {d)  2  C,  i  J,  128.    2  T^rwh.  157. 

(e)  Lib.  4.  c.  37.  fol.  2206.  &c. 

(£)  Inst  II.  tit  3.  s.  1.   Dig.  VIII.  tit.  2.  s.  2.   Poihier's  PantL  Just. 
vol  1.  p.  364,  365. 
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enjoyment  of  the  building  to  be  erected ;  and  the  Court,        1835. 
here  made  judges  of  the  fact,  will  infer  that  the  land        

Blanchard 

was  so  granted.  IPatteson  J.  I  doubt  whether  we  can  agohut 
receive  parol  evidence  to  explain  the  intention  of  the 
conveyance.]  It  is  not  offered  for  the  purpose  of 
varying  the  terms  of  the  conveyance,  or  adding  to 
them.  Again,  there  is  the  subsequent  acquiescence. 
Even  if  the  parol  evidence  of  BolpVs  knowledge  be  in- 
sufficient, the  deed  of  1822  is  an  acquiescence  by  Solphf 
under  seal,  that  the  land  should  be  used  for  building. 
But  such  parol  evidence  appears  to  be  matter  whence  a 
jury  may  presume  the  licence;  Doe  dem.  Sheppard 
V.  Alkn  (a).  Doe  dem.  Foley  v.  Wilson  (6).  Then,  in 
1828,  Bclph  recognised  the  house,  as  it  then  stood  with 
the  windows  now  in  question,  as  a  boundary.  He  could 
not,  after  that,  obstruct  the  windows.  {Coleridge  3. 
What  was  he  to  do  ?  was  he  to  describe  the  boundary 
with  a  protest  ?]  It  is  a  question  for  the  Court,  in  the 
place  of  a  jury,  whether  he  meant  to  licence,  the  un- 
obstructed enjoyment  of  the  house  as  it  then  stood. 
But  the  new  windows,  independently  of  such  licence  as 
this,  were  entitled  to  some  part  of  the  privilege  of  the 
windows  for  which  they  were  substituted.  If  these  were 
taken  down,  and  the  old  ones  replaced,  it  could  not  be 
said  that  the  windows  so  replaced  had  lost  their  privi- 
lege. {Patteson  J.  They  would  not  be  the  old  windows. 
If  you  may  alter  at  all,  I  do  not  see  where  you  are  to 
stop.] 

Cur.  adv.  vtdi. 

Patteson  J.,  in  this  term  {November  25th),  delivered 
the  judgment  bf  the  Court. 

(tt)  3  Tauni.  78.  (b)  11  E<ut,  56. 

This 
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1835.  This  was  a  special  case  argued  before  my  Brothers 

_  WiUiams  and  Coleridge^  and  myself.     The  action  was 

Blavchakd  ^  ^ 

jagmntt  for  darkening  certain  windows,  and  otherwise  injuring 
the  house  of  the  plaintiff;  and  the  material  facts  on  which 
our  judgment  proceeds  are  the  fbllowing.  {His  Lord- 
ship here  recapitulated  them.) 

The  right  to  maintain  the  present  action  was  rested,  in 
the  argument,  on  two  grounds:  first,  upon  the  principle 
that  no  man  shall  derogate  from  his  own  grant;  in  con* 
sidering  which  it  was  rightly  assumed  that  the  defendant 
stood  in  precisely  the  same  situation  as  Bolph :  and, 
secondly,  that  from  the  grants  above  stated,  coupled 
with  certain  acts  to  be  mentioned  hereafter,  a  licence  or 
covenant  for  the  unobstructed  access  of  light  and  air 
through  the  windows  in  question  was  to  be  presumed; 
and  that  such  licence  or  covenant  was,  in  law,  either 
irrevocable  or  absolute,  or  determinable  only  under 
conditions  offset  which  had  not  been  performed. 

That  the  plaintiff's  argument  should  have  its  full 
weight,  it  was  obviously  necessary  to  contend  that  no 
distinction  is  to  be  made  between  the  windows  in  the 
cottage,  when  first  built,  and  the  windows  now  in 
question,  as  no  grant  has  been  made  by  Bolph  to  those 
under  whom  the  plaintiff  claims  since  the  formation  of 
the  present  windows,  except  the  lease  of  1828.  But  we 
are  of  opinion  that  this  point  cannot  be  successfully 
contended.  With  respect  to  the  Western  window,  the 
part  of  the  house  in  which  it  is  placed  had  no  existence 
till  after  the  conveyance  of  1822 ;  the  land  on  which  the 
structure  was  afterwards  raised  had,  up  to  that  time, 
been  used  only  as  a  passage.  As  to  the  windows  at  the 
East,  the  case  finds  that  they  do  not  occupy  the  places 
of  the  old  windows;  the  wall,  in  which  those  windows 

wer^ 
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were^  no  longer  exists:  and,  assuming  that  no  greater        1835. 
change  of  position  has  been  made  than  is  necessarily     b,^^„cha»d 
consequent  upona  carrying  out  of  the  side  walls  five  feet,        ofiamst 
and  converting  the  termination  into  a  bow,  such  a  change 
isy  in   our  opinion,  sufficient  to  prevent  their  being 
clothed  with  the  same  rights  as  the  former  windows. 
In  whatever  way  precisely  the  right  to  enjoy  the  unob- 
structed access  of  light  and  air  from  adjoining  land  may 
be  acquired  (a  question  of  admitted  nicety),  still  the  act 
of  the  owner  of  such  land,  from  which  the  right  flows, 
must  have  reference  to  the  state  of  things  at  the  time 
when  it  is  supposed  to  have  taken  place ;  and,  as  the  act 
of  the  one  is  inferred  from  the  enjoyment  of  the  other 
owner,  it  must,  in  reason,  be  measured  by  that  enjoy** 
ment    The  consent,  therefore,  cannot  fairly  be  extended  \ 
beyond  the  access  of  light  and  air  through  the  same 
aperture  (or  one  of  the  same  dimensions  and  in  the 
same  position),  which  existed  at  the  time  when  such 
consent  is  supposed  to  have  been  given.    It  appears 
to  us  that  convenience  and  justice  both  require  this  limit- 
ation ;   if  it  were  once  admitted  that  a  new  window, 
varying  in  size,  elevation,  or  position,  might  be  substi- 
tuted for  an  old  one^  without  the  consent  of  the  owner 
of  the  adjoining  land,  it  would  be  necessary  to  submit  to 
juries  questions  of  degree,  often  of  a  very  uncertain  na- 
ture, and  upon  very  unsatisfactory  evidence.    And,  in  the 
same  case,  a  party,  who  had  acquiesced  in  the  existence  of 
a  window  of  a  given  size,  elevation,  or  position,  because 
it  was  felt  to  be  no  annoyance  to  him,  might  be  thereby 
concluded  as  to  some  other  window,  to  which  he  might 
have  the  greatest  objection,  and  to  which  he  would  never 
have  assented  if  it  had  come  in  question  in  the  first  in- 
stance. 


Bridges. 
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18S5.       stance.     The  case  of  Chandler  v.  T7iompson{a)  is  not 
at  all  inconsistent  with  this  reasoning.   There  an  ancient 

BlAVCRARD 

^agqintt  window  had  been  enlarged ;  in  the  same  place  the  ori- 
ginal aperture  remained :  and  the  case  only  decided  that 
thai  aperture  remained  privileged  as  before  the  enlarge- 
ment We  do  not  forget  that  the  windows  in  the 
present  case,  whatever  their  privilege  may  be,  do  not 
claim  it  as  ancierU  windows  in  the  ordinary  way  from 
an  acquiescence  of  twenty  years;  but  this  circumstance 
furnishes  no  ground  for  any  distinction  as  to  the  point 
now  under  consideration. 

The  inquiry,  therefore,  as  to  the  first  ground  on 
which  the  plaintiff's  case  is  rested,  is  limited  to  the 
eflfect  of  the  lease  of  1828 ;  in  considering  which,  we  are 
not  at  liberty  to  attach  any  weight  to  the  facts,  that  the 
conveyances  of  1816  and  1822  proceeded  from  the  same 
grantor.  Now  it  seems  a  strong  thing  to  contend  that 
a  lease  for  years  of  some  feet  of  land  on  the  North  side 
of  an  existing  dwelling-house,  for  the  purpose  of  erecting 
a  chaise-house  and  stables,  will,  in  itself,  prevent  the 
lessor  from  making  erections  on  the  South  side,  by  which 
the  Extern  and  Western  windows  may  be  darkened. 
'  Admitting,  as  we  ate  disposed  to.  do  to  the  fullest  ex- 
tent, the  principle  that  no  man  shall  be  allowed  to  de- 
rogate from  hb  own  grant,  the  only  grant  here  is  the 
lease ;  and  it  would  be  extending  the  principle  to  very 
indirect  and  remote  consequences  to  consider  the  act  in 
question  as  derogating  from  that  grant 

But  it  is  said,  secondly,  that  the  several  grants  by 
Bolphj  coupled  with  bis  acts  and  declarationsi  amount 

(a)  3  (7amjD6. 80. 

to 
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to  a  licence  or  covenant,  that  the  light  and  air  should        1835. 
iiave  free  access  to  the  house  through  the  present  as       ' 

•1  X*  .1-  BtANCHARD 

well  as  the  former  windows.  In  considering  these,  it  is  agcUtut 
proper  to  go  back  to  the  commencement ;  but  we  are 
not  at  liberty  to  attach  any  weight  to  the  statement  that 
Bolph  desired  to  sell  in  building  lots,  by  which  it  is 
sought  to  give  a  character  to  the  grant  of  1816,  which, 
on  its  face,  it  will  not  bear.  Unless  we  are  allowed  to 
alter  the  terms  of  the  contract  by  the  introduction  of 
previous  wishes  or  intentions,  we  must  regard  it  as  a 
mere  conveyance  of  arable  land ;  dnd  there  is  no  doubt 
that,  at  any  time  previous  to  the  erection  of  the  cottage 
by  SnelgrovCj  Eolph  was  at  liberty  to  erect  any  build- 
ings or  walls  on  the  residue  of  the  field,  which  were 
not  prejudicial  to  the  occupation  of  the  parcel  granted 
away  as  arable  land.  Nor  would  the  erebtion  of  the 
cottage  make  any  difference  in  his  rights;  because,  as  to 
this  cottage,  Sndgraoe  did  not  claim  under  him ;  the 
land  not  having  been  granted  for  building  purposes,  the 
parties  were,  as  to  the  cottage,  strangers  to  each  other; 
and  no  mere  acquiescence  for  a  shorter  period  than 
twenty  years  would  have  precluded  him  from  obstruct- 
ing the  windows. 

It  was  contended,  however,  that  the  grant  of  182S 
altered  the  position  of  the  parties,  and  confirmed  the 
building  use  whidi  had  been  previously  made  of  the 
land.  By  the  grant  itself,  nothing  passed  from  Bdph 
but  twelve  feet  of  land,  although,  in  the  same  deed,  the 
cottage  itsdf,  with  all  its  existing  lights,  is  conveyed  by 
Close.  Subsequently  to  the  grant,  the  alterations  now 
in  question  were  made ;  and  it  appears  that,  although 
Bdph  was  ignorant  of  the  precise  plan  intended  to  be 
adopted,  yet  he  was  often  on  the  spot  during  the  pro- 

VoL.  IV.  O  gress 
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1SS5.       gress  of  the  work,  and  bad  a  general  knowledge  oT  the 
_  .    nature  of  the  alterations:  be  appears  to  have  made  no 

Blavchakd^  ' ' 

offun^        obkctions,  but,  at  the  same  time,  to  have  specifically 
Buoou* 

reserved  to  himself  on  two  occasions  the  right  to  build 
close  up  to  the  Southern  walL 

Upon  the  evidence  of  these  facts,  the  Court,  which^  by 
the  agreement  of  the  parties,  is  to  draw  any  conclusion 
which  a  jury  ought  to  have  drawn,  is  desired  to  mfer 
that  the  windows  now  in  existence  were  placed  in  their 
present  position  with  such  an  acquiescence  or  consent  on 
the  part  of  Bclph^  as  warrants  the  presumption  of  what- 
ever legal  instrument  may  be  necessary  to  convert  the 
plaintiff's  parcel  into  a  dominant,  the  defendant's  into  a 
servient  tenement,  in  respect  of  these  lights.  Before, 
however,  the  Court  will  feel  warranted  in  such  a  pre- 
sumption, it  must  consider  what  right  or  power  Boljah 
bad  to  prevent  the  throwing  out  of  these  windows. 
The  fullest  knowledge,  with  entire  but  mere  acquies- 
cence, cannot  bind  a  party  who  has  no  means  of  re- 
sistance. There  may  appear  to  be  some  hardship  in 
holding  that  the  owner  of  a  do^e  who  has  stood  by, 
without  notice  or  remonstrance,  while  his  neighbour  has 
incurred  great  expense  in  building  upon  his  own  ad- 
joining land,  should  be  at  liberty,  by  subsequent 
erections,  to  darken  the  windows,  and  so  destroy  the 
comfort  of  such  buildings.  Yet  there  can  be  no  doubt 
of  his  right  to  do  so  at  any  time  before  the  expiration  of 
twenty  years  from  their  erection;  and  this  with  good 
reason ;  for  it  is  far  more  just  and  convenient  that  the 
party,  who  seeks  to  add  to  the  enjoyment  of  his  own 
land  by  any  thing  in  the  nature  of  an  easement  upon 
his  neighbour's  land,  should  first  secure  the  right  to  it 
by  some  unambiguous  and  well  understood  grant  of  it 

Xrom 
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fioBi  tbe  owner  of  that  land,  who  thereby  knows  tbe        1835. 
nature  and  extent  of  hts  ffrant,  and  baa  a  power  to    „ 

'^  Blanchaid 

withhold  it,  or  to  grant  it  on  such  terms  as  he  may  agmmt 
think  fit  to  impose^  than  that  such  right  should  be  ac- 
quired gradually  as  itwere^  and  almost  without  the  cog- 
nisance of  the  grantor,  in  so  uncertain  a  manner  as  to 
create  infinite  and  pusEzling  questions  of  fact  to  be  de- 
cided, as  we  daily  see,  by  litigation. 

If  a  party,  who  has  neglected  to  secure  to  himself 
rights  so  important  by  previous  express  licence  or  cove- 
nant, relies  for  his  title  to  them  upon  any  thing  short  of 
an  acquiescence  for  twenty  years,  we  think  the  onus 
lies  upon  him  of  producing  such  evidence  as  leads 
clearly  and  conclusively  to  the  inference  of  a  licence  or 
covenant  It  is  difficult,  perhaps  impossible,  to  define 
the  necessary  amount  of  such  evidence ;  but  we  are  of 
opinion  that  the  amount  in  the  present  case  is  clearly 
insufficient 

This  disposes  of  the  action  as  regards  the  windows. 

With  respect  to  the  injury  alleged  to  be  occasioned 
by  the  building  of  the  wall  to  the  body  of  the  house,  it 
is  sufficient  to  say  that,  when  that  part  of  the  house  was 
built,  and  encroached  on  RolpVs  land,  it  was  stipulated 
that  he  should  be  at  liberty  at  any  future  time  to  build 
close  up  to  the  wall  in  question. 

Upon  the  whole,  therefore,  there  must  be  judgment 
for  the  defendant 

Judgment  for  the  defendant. 
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s^^"^.        The  King  against  The  Inhabitants  of  Mile 

Nov.  litk,  °  ^  rr. 

End,  Old  Town. 

Apftuper»  bom  (^N  appeal  against  an  order  of  two  justices,  dated  21st 
land,  not  August  18S4,  whereby  Ann  Cotteralj  single  woman, 

anyactto°^n  ft°d,  her  male  bastard  child,  bom  on  the  20th  August 
h^JjJTr^ht  ^®^*»  ^®^  removed  from  the  parish  of  St.  Leonardos, 
^^^  SWcrfiVcA,  to  the  hamlet  of  Mile  End,  Old  Tatvn  (both 
/nsAparenti      in  the  countv  oi  Middlesex),  the  Sessions  confirmed  the 

who  bad  gained  ^   " 

no  settlement     order^  subject  to  the  following  case. 

in  JEngitxndf 

was,  at  the  ago  The  pauper,  Ann  Cottercdy  aged  eighteen  years,  who 
delivered  of  a  has  never  done  any  act  to  gain  a  settlement  iq  her  own 
Alto's  house'  '^^ht,  was  boru  in  wedlock  in  the. hamlet  ot Mile  End, 
toj^'whe^TSe  ^^  Tcrni,  of  Irish  parent^  who  have  not  gained  any 
resided  as  part    settlement  in  England.     On  the  20th  August  1834,  the 

ofhiafcmily.  ^  6  » 

The  mother  of   said  Ann  Cotterol  was  delivered  of  a  male  bastard  child, 

the  pauper 

having  applied  in  her  Other's  house,  in  ShoreUitch  parish,  with  whom 

for  the  pauper  she  condnued  to  reside  as  part  of  his  family,  occasionally 

tard  only:  g^^^K  ^^^  chariug;  and,  on  the  21st  August  1834,  appli- 

under  Stat.***  cation  was  made  by  her  mother  to  the  overseen  of 

^ ^A^ ^'a' .k  Shoreditchj  for  relief  for  the  said  Ann  Cotieral  and  her 

C»  4U*    8»  a»f  U10 

pauper  was  re-   bastard  child  only :  on  which,  and  after  examininir  the 

moveable  to  J  ^  © 

Ireland,  and       mother  of  the  pauper  upon  oath,  an  order  was  made 

not  to  M.  i  and  ' 

that  sut.  by  two  justices,  directing  the  said  pauper,  and  her  said 

c.  76.  (as.  *  male  bastard  child,  to  be  removed  to  the  hamlet  of  Mile 
definef  the  age   ^^f  ^W  Town,  the  place  of  her  birth  and  alleged  legal 

ofemandpation  getUement- 
to  be  sixteen, 

S^heiS*?*  The  question  for  the  decision  of  the  Court  was,  whe- 

faraUy  from       tlier,   reference  being  had  to  3  &  4  fT.  4.  c.  40.  s.  2.^ 

becoming 

chargeable  by 

relief  given  to  a  child  after  that  age)  was  not  applicable,  inasmuch  as  it  eitends  only  t^ 

Enghah  and  JFekh  poor. 

and 
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and  Stat  4&  5  fF. 4.  c.  76.  s.  71. »  the  pauper  and  her        18S5. 
bastard  child  were  settled  in  the  hamlet  of  Mile  Endm      ^   „ 

'        The  Kitfo 

Old  Tawru    The  case  was  now  arinied  (a)  by  agama 

ants  of 

Prendergast  in  support  of  the  order  of  Sessions.  In  Ocd'towh, 
Bex  V.  Whitehaven  (&)  a  pauper,  who  was  bom  in 
England  but  had  not  otherwise  any  settlement  there^ 
and  whose  parents  were  Irish^  having  no  settlement  in 
EngUmdy  was  removed  to  her  birth*parish ;  and,  the 
Sessions  having  quashed  the  order,  this  Court  quashed 
the  order  of  Sessions.  It  is  true  that  this  was  done  on 
the  ground  that  the  pauper  was  not  chargeable  under 
Stat  59  G.  9.  <^  12.  s.  33. ;  but  the  case  shews  that  the 
removal  to  the  birth-parish  was  proper.  The  enact- 
ment in  Stat  3  &  4  fF.  4.  cr.  40.  s.  2.  is  to  the  same 
effect  as  that  in  stat  59  6. 3.  c.  12.  s.  33.  But,  even 
if  Rex  V.  Whitehaven  {b)  were  not  to  govern  this  case,  the 
order  must  be  supported.  The  objection,  on  the  other 
side,  is  that  the  chargeability  of  an  unemancipated 
female  is  chargeability  of  the  parents,  and  that  diey  and 
she  must  therefore  be  removed  under  stat  3  &  4  fP.  4. 
c.  40.  s.  2.  But  Ann  Cotteral  was  not  relived  till  she 
was  eighteen  years  old;  and  now,  by  stat  4&5  FT.  4.  c.76. 
the  age  of  emancipation  is  sixteen.  Section  SB*  directs 
that  relief  on  account  of  a  child  under  the  age  of  six- 
teen, shall  be  considered  as  given  to  the  father:  sect  57. 
makes  a  man,  who  marries  a  woman  having  children, 
liable  to  maintain  them  till  they  attain  the  age  of  sixteen, 
or  till  the  woman's  death:  sect  71*  makes  illegitimate 
children  follow  the  settlement  of  the  mother  till  the  age 

(a)  Before  PaUeMon,  WiiHanu,  aod  Coleridge  Ja.     Lord  J)ennum  C.  J. 
was  abseoty  on  account  of  indispoution.     . 
(6)  SB.i  Aid,  720. 
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1835.  of  sixteen,  or  the  acquisition  of  settlement  in  tbeir  own 
right,  and  binds  the  mother,  while  she  is  unmarried  or 
a  widow,  to  maintain  them  so  lone  (or  till  the  child's 

Tlwlalia^t. 

ante  of  marriage,  if  a  female),  and  makes  the  relief  to  them 
Old  Town!  relief  to  Uie  mother.  Throughout  the  statute^  sixteen  is 
considered  the  age  at  which  the  child  is  to-  maintain 
itself.  The  enacting  statute  here,  as  elsewhere,  has  the 
efiect  of  repealing  previous  enactments  on  the  same 
subject  Thus  sect.  56.  provides  that  notliing  therein 
contained  shall  discharge  the  father,  grandfather,  mother, 
and  grandmdther,  from  their  liability  under  stat  43  Elk. 
c.  2.  5.  ?•)  which  shews  that,  but  for  that  proviso^  the 
last-mentioned  section  would  have  been  repiealed  by  the 
enacting  words  of  sut.  4  &  5  fF.  4.  c.  76.  s.  56. ;  and  it 
is,  therefore,  repealed,  except  so  far  as  the  proviso,  con- 
tinues it.  The  Court  will  be  averse  to  any  construction 
extending  the  power  of  removal  under  stat.  3  &  4  ^.  4. 
c.  40.  s.  2.  In  Rea  v.  Benett  {a)  a  very  strict  construction 
of  the  previous  stat.  59  G.  3.  c.  12.  s.  33.  was  adopted : 
the  Court  holding  that  an  IrishvMman^  having  no  seCr 
tlement  here^  might  t)e  removed,  but  not  her  illegitimate 
child,  though  within  the  age  of  nurture.  So  where  an 
IrisAxDoman  had,  since  the  birth  of  a  legitimate  child  in 
Englandj  acquired  a  settlement  in  England  by  a  second 
marriage,  this  Court  held  that  the  child  was  not  remove- 
able  within  stet.  59  G.  3.  c.  12.  s.S3.i  Bex  v.  Great. 
Clacton{b). 

Thesiger  and  Adolphus^  contriL  The  question,  in- 
dependently of  slat.  4  &  5  fK  4.  c.  76.,  is,  whether 
the  pauper   had  any  settlement    in   England.     Now, 

(«)  2B.^  Ad.  712.  (6)  3  B,  cj  Aid.  410. 

under 
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under  stat*  59  G.  5.  c.  13.  s.  33.,  it  was  held  thai  a  woman,' 
whose  maiden"  settlement  was  in  England^  and  who  mai^ 
ried  2l  Scotchman  not  settled  in  England^  must  be  removed 
with  him  and  with  their  children,  who  had  gained  no  set- 
tlement in  their  own  right,  to  Scotland^  and  not  to  her  own 
maiden  settlement;  Rex  v.  Leeds  {a) ;  where  Hoircyd  J. 
said,.  **  It  seems  to  me^  that  it  is  altogether  immaterial, 
provided  the  head  of  the  family  be  born  in  Scotland^ 
whether  the  children  be  bom  in  England  or  not.  The 
only  exception  is  as  to  those  children  who  have  gained 
settlements  in  England  in  their  own  right.''  That  case 
was  not  cited  in  Bex  v.  Whitehaven  (&),  where,  indeed, 
the  attention  of  the  Court  was  principally  directed  to 
the  nature  of  the  chargeability,  and  not  to  the  question 
of  the  child's  settlement  in  England.  Bex  v.  ^Great 
Clacton  (c)  was  decided  before  Rex  v.  Leeds  {a) ;  and  the 
decision  turned  on  the  mother  not  being  removeable,  so 
that  the  diild  was  said  not  to  be  brought  within  the  act 
at  all ;  and  the  (Question  whether  the  child  had  acquired 
a  settlement  was  not  noticed.  As  to  Rex  v.  Befiett  {d\ 
as  the  law  then  stood,  an  illegitimate  child  made  no 
part  of  the  family,  and  was  therefore  not  removable 
with  the  mother.  Then,  as  to  stat  4  &  5  )F.  4.  c  76., 
that  act  applies  only  to  **the  poor  in  England  and 
Wales/*  Again,  before  that  act,  there  was  at  all  events 
moch  doubt  how  far  relief  to  the  grandchild  was  relief 
to  the  grandfather.  In  Waltham  v.  Sparkes  {e)  it  se^kns 
to  have  been  held  that  it  was  so;  in  Rex  v.  St.  Mary 
FF4Rfl;por/(g)  (a certificate  case),  thatit  was  not;  andi2exv. 
FramUngham  (A)  is  a  similar  case  to  the  last  (i).    Then 

(6)  SB^^AId.  78a 

(g)  3  T.  R.  44. 

(i)  See  iter  f.  CortmA,2  A  j-  Ad,  498; 

O  4  the 


(•)  4B.i  Aid.  49S. 
(c)  3B.4;AUL4lO. 
(e)  Skhu  556. 
<A)  Burr.  S.  C  748. 


1835. 
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the  intent  of  stat  4  &  5  fF.  4.  £r.  76.  was,  in  this  respect, 
not  to  determine  how  long  a  child  should  be  part  of  a 
fiimily,  but  to  fix  an  age  up  to  which  the  liability  of  the 
head  of  the  family  should  continue^  wherever  and  however 
the  child  was  relieved.     This  is  plainly  the  effect  of  the 
sections  referred  to  on  the  other  side.     So,  by  sect.  58.y 
relief  given,  under  the  rules  Slc  of  the  commissioners, 
to  a  pauper  above  twenty-one,  or  any  part  of  his  fiimily 
under  sixteen,  is  a  loan  to  the  pauper ;  and  sect  59. 
provides  for  the  attachment  of  the  pauperis  wages  in 
the  case  of  a  loan.    The  intention  seems  rather  to 
provide  for  reimbursing  the  parish,    than  to  define 
the  age  of  emancipation.     After  the  age  of  sixte^, 
Stat  48  Niz.  c.  2.  operates  as  before.     {CderiJ^e  J. 
You  say  the  intention  of  the  legislature  was,  first, 
to  clear  up  all  doubts  whether  relief  to  the  child,, 
while  under  the  age  of  sixteen,  made  the  head  of  the 
family  liable;  secondly,  to  enforce  the  liabili^  up  to 
that  age  by  special  provisions :  and  you  cite  cases  to 
shew  that  the  doubt  existed  before  the  act     But  aftei^ 
wards  you  have  to  insist  that  the  head  of  the  family  is  * 
liable,  independently  of  the   act]     An  Irishman  or 
Scoichman  is  so  liable,  because  the  previous  act  makes 
him  removeable,  with  his  family.    It  is  not  necessary^  for 
the  purpose  of  the  present  argument,  to  inquire  what  the 
effect  of  Stat  4  &  5  fF.  4.  c.  76.  is  with[respect  to  children 
of  English  parents  above  the  age  of  sixteen ;  though  it 
rather  seems  that  relief  to  them  is  not  necessarily  relief 
to  the  head  of  the  family.    [Coleric(ge  J.    Do  you  say 
that  the  relief  to  the  child  has  a  different  effect,  accord- 
ing as  the  parent  b  English  or  Irish  F    The  statutes 
59  G.  3.  C.12.  s.  33.  and  3  &  4  ^.  4.  c.  40.  si  2.  did  not  in 
terms  enact  that  relief  to  a  child  should  make  the  parent 

chargeable ; 
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diargeable;  they  only  authorized  the  removal  if  the 
person  became  chargeable  <*by  himself  or  herself,  or 
his  or  her  fiimily."]  That  shews,  at  all  events,  that  a 
Scotchman  or  Irishman  was  chargeable  through  his 
children,  and  without  limitation  as  to  age.  If  stat* 
4  &  5  ^.  4.  c.  76.  should  be  held  applicable,  the  Ule- 
gidmate  child  of  Jnn  Coiieral  must  follow  the  meter's 
settlement  till  sixteen:  but  the  mother  had  no  settle- 
ment at  aU,  according  to  Bex  v.  Leeds  (a). 

Cur.  adv.  volt. 


18S5. 


TbeKnra 


llMliihdiil. 

antiof 
Mile  'Evn, 
Ou>  Town. 


Paiteson  J.  afterwards  in  this  term  {November 
25th)  delivered  the  judgment  of  the  Court 

The  question  in  this  case  is,  whether  the  removal  of 
the  pauper  with  her  in&nt  bastard  child  to  the  appellant 
hamlet  can  be  sustained;  and  that  depends  upon  this 
further  (and  principal}  question,  whether  she  ought  not 
to  have  been  removed  with  her  father  to  Lrdand^  under 
the  provisions  of  3  &  4  fF.4.  e.  40.  s.  2. 

The  case  states  that  the  pauper  was  bom  in  the  ap- 
pellant hamlet,  of  Irish  parents,  who  have  gained  no 
settlemait  in  England.  They,  therefore,  are  durectly 
within  the  section  of  the  act  above  referred  to,  ii^  at  the 
time  of  this  order  made,  the  father  had  become  charge- 
aUe  to  the  parish  of  St.  Leonard^ Sj  ShoredUchf  provided 
the  effect  of  it  has  not  been  altered  by  the  subsequent 
statute  of  4  &  5  W*  4.  c.  76.  And  it  seems  to  us,  that 
the  pauper's  iadier  was  so  chargeable  at  the  time  in 
question. 

The  language  of  the  second  section  of  the  first  men- 
tioned act,  with  reference  to  this  subjectf  is,  <<hath 


(a)  4jD.  iJbLipS. 


actually 
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18S5.        actually  become  chargeable/'  **  by  himaelf  or  hersd^ 
or  bia  or  her^m%/'    Now  the  pauper  was,  at  the 
ogamM        time  of  her  reknoTaL  livinir  with  her  father  as  a  part  of 
antBoT       his  family,  having  done  no  act  nor  contracted  any  re-  ^ 
OloTowh!     lation  inconsistent  with  that  character.    Relief^  there- 
fore, to  the  pauper,   under  her  fatlier's  roo^   in  the 
manner  stated  in.  the  case,  did  render  the  father  re- 
moveable  to  Ireland^  and,  as  a  consequence,  the  daugb* 
ter  also. 

It  b  now  to  be  considered  how  fiir  the  former  act  is 
affected  by  the  latter,  of  4  &  5  fr.4.  c.  76.  And  it 
is,  at  once,  obsenrable  that  the  object  of  the  two 
statutes  is  perfecdy  dblbct.  The  former  is  confined 
merely  to  making  provisions  for  the  removal  of  certun 
persona  bom  in  Ireland^  Scotland^  &c^  who  have  gained 
no  settlements  m  this  country.  No  question,  aflEbctbg 
the  removal  or  settlement  of  persons  bom  in  JEtigfmdf 
is  touched  or  alluded  to,  whereas  the  objects  and  pro- 
visions of  the  latter  statute  are  purely  and  cKdusively 
English.  Various  .and  important  alterations  are  made 
in  the  law,  respecting  the  giving  of  settlements^  the 
duty  of  overseers,  and  the  management  of  the  poor,  all 
of  which  are,  of  necessity,  applicable  and  confined  to 
England*  It  is  observable,  also,  that  the  title  of  the 
act  itself  purports  to  concern  England  and  WaleSf  and 
them  only;  nor  do  we  perceive  any  regulation  which 
has  the  slightest  relation  to  Irdand^  Scotland^  &c.,  the 
places  enumerated  in  the  first-mentioned  statute.  We 
think,  therefore^  that  the  sound  constraction  and  inter- 
pretation of  the  two  statutes  is,  to  hold  them  to  be^  in 
effect  and  operation,  as  they  are  in  object,  wholly  sepa- 
rate and  distinct.  This  being  so,  we  are  of  opinion  that 
the  provbion  in  the  fifty-sixth  section  of  4  &  5  fF.  4.  c.  76., 

as 
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as  10  the  age  up  to  which  the  parent  is  to  be  deemed       1885. 
answerable- for  relief  given  to  a  child,  viz.  sixteen  (what-         . 
ever  might  have  been  its  efiect  upon  relief  given  to  a       against  ^ 

TtM  TnlwiiHt" 

child  above  that  age,  as  to  the  chargeabili^  of  the  parent,        ants  of 
if  the  parties  had'  been  Eti^isKj  on  which  we  give  no    ocd  Towm! 
opinion),  does  not  apply  to  the  present  cas^  depending, 
as  it  has  been  already  stated  it  does,  on  stet  8  &  4  ^.  4. 
c.  40.  <•  2. 

We  think,  therefore,  that  the  character  of  the  daugh- 
ter's residence  with  tlie  father,  and  his  liability  to  main- 
tain her,  and  to  be  considered  chargeable  by  relief  given 
to  her,  are  to  be  considered  as  they  would  have  been 
if  the  latter  act  had  not  passed. 

It^  is  true  that,  in  the  case  of  Bex  v.  WAUehaven  (a), 
the  sesnons  had  quashed  an  order  of  justices  removing 
an  Iruhnomanj  pregnant,  and  living  with  her  parents 
unemandpated,  to  her  birth  settlement,  upon  the  ground 
(as  appears  by  the  case)  that  she  ought  to  have  been  sent 
with  her  parents  by  a  pass  to  Ireland^  under  stat  59  G.  8. 
C.12.  s.  SS.^  which  has  the  same  expressions,  as  to  the 
chargeability  of  the  fiither,  as  stat.  8&  4  IV^.4.  c  40.  s.  2.; 
vi2.  **  become  chargeable,''  <<  by  himself  or  herself  or 
his  or  her  family/'  And  this  Court  quashed  the  order 
of  sessions  upon,  as  it  seems,  but  little  discussion,  and 
with  not  very  much  consideration.  Upon  that  case  two 
things  are  to  be  observed :  first,  that  the  question,  how 
fiur  the  woman,  circumstanced  as  she  was,  could  gain  a 
settlement  by  birth,  was  not  noticed  at  all;  whereas  in 
the  case  of  Rex  v.  Leeds  (b)  that  question  was  considered, 
and  it  was  held  that  birth,  in  such  case,  gave  no'  set- 

(a)  SB.i  Aid.  720. 

(ft)  4B,  i  AkL  498.  It  was  said  in  argument  there,  but  not  sUted 
in  the  cam,  that  the  children  had  birth  lettlefflcnts  in  £HglantL 

tiement; 
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Uement;  next)  that  the  decision  proceeds  expressly 
upon  the  ground  that,  under  stat  59  G.S.  c.  12.  s»SS.i  the 
chargeability>  contemplated  by  the  statute,  *'  was  the 
actual  asking  for  parish  relief,  and  not  the  constructive 
chargeability"  (of  pregnancy)  ^*  created  by  SB  G.  3. 
c.  101.  S.6.;"  upon  which  it  may  be  sufficient  to  ob- 
serve that  the  defect,  upoti  which  the  Court  held  the 
decision  of  the  sessions  wrong,  does  not  exist  here. 
Relief  in  this  case  was  actually  asked  for  and  given, 
before  the  order  of  removal  was  made. 

It  remains  to  add  that,  according  to  the  authority  of 
Eex  V.  Benett{a\  the  bastard  in  this  case  cannot  be 
removed  with  [the  mother  to  Ireland.  This,  however, 
is  not  necessary  for  our  decision,  wliich  is,  that  the 
lemoval  of  the  pauper  (which  should  have  been  to  /re- 
land)  to  the  appellant  hamlet  is  wrong;  and  that,  there- 
fore, the  order  of  removal,  and  the  order  of  sessions 
confirming  the  same^  must  be  quashed. 

Order  of  sessions  quashed. 


(a)  2  S.  4;  Ad.  712. 
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The  King  against  The  Inhabitants  of  Woolpit.  ^f^;^^ 

ON  appeal  against  an  order  of  two  justices,  whereby  On  a  case  sent 
up  by  sessions, 

Dennis  Brawn  and  Mary  Ann  his  wife.were  removed  it  was  stated 
from  the  parish  of  Woolpit  to  the  parish  of  Haughly  not  being  re.  ' 
(both  in  the  county  oiSijffbUc\  the  sessions  (quashed  the  parish  of  li^, 
order,  subject  to  the  opinion  of  this  Court  updn  the  r^^^nJing 
foUowing  case.  ^^  "^'"^  '?*^- 

D  ing  gotten  her 

The  pauper's  present  wife,  whose  maiden  name  was  '^»^chUd,and 

'^      *  *  was  committed 

Maty  Ann  PUbrow,  was  pregnant  by  him  before  mar-  ^  the  county 

jail  at  B,  for 

riage.     3f.  A.  Pilbrow  at  that  time  lived  at  Woolpit^  wantofsure- 
and  the  pauper  in  the  workhouse  of  the  incorporate^  woman's  father 
hundred  of  Sow:   the  parish  of  HaugJily  is  in   the  ^^®i^d 
hundred  of  ^aiOy  but  the  parish   of  Wodpit  is  not.  ^  wm'^j^T 
ilf .  A.  Pilbrow  charged  the  pauper  with  bavins:  gotten  ^  ^^^^  *** 

°  ^      '^  o  o  .   pauper  re- 

her  with  child;  and,  on  the  21st  of  October  18SS,  he  moved, and 

'  after  riding 

was  apprehended  by  a  constable  of  Woolpit^  and,  on  there  a  week 
the  22d,  was  taken  by  him  before  a  magistrate,  who  on  woman,  became 
the  same  day  committed  him,  for  want  of  sureties,  to  the  abouu!  week 
county  gaol  at  Bury  St.  Edmund's.    About  the  be-  ^^'^S'wm 
ginning  of  November^  Pilbrow^  the  father  of  ilf.  A.  PiU  ^J^^/^^be 
jroic,  became  surety  for  the  pauper,  and  the  pauper  re-  lodging"  ^ere 
tamed  immediately  from  Bury  to   Woolpit.    On  the  woman's  father. 

Tlie  case  then 

pauper's  coming  to  Woolpit^  Pilbrow  took  lodgings  for  stated  that,  on 
him  at  Woolpit  with  one  George  Howe^  at  terms  agreed  the  appeal^  ^ 

against  the 
order  of  remoral,  the  respondents  offered  to  prore  that  the  pauper  was  settl^  in  if.,  but 
that  *<  the  sessions  quashed  the  order,  on  the  ground  that  the  pauper  had  not  come  to  inhabit 
in  W,  within  the  meaning  of  stat.  IS  &  14  Cbr.  2.** 

Held,  by  Aitteson  and  WUUamt  Js.,  that,  upon  this  statement,  it  sufficiently  appeared  to 
this  Court  that  the  pauper  was  rcmoTeable ;  and  the  order  of  sessions  was  quashed,  and  the 
case  sent  back  to  be  reheard : 

Absente  Lord  Denrnan  C.  J. ;  and  diasentiente  Coleridge  J.,  on  the  ground  that  the  ses- 
sions had  negatived  the  existence  of  an  intention  within  the  statute,  and  were  not  necessarily 
wrong  as  to  Che  fact. 

upon 


WOOLFIT. 
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18S5.        upon  between  Howe  and  PiUnmOf  and  Pilbrcw  subse- 

quehtly  paid  HaoM?s  charge  for  the  lodgings.    The 

agamtt  pauper,  having  resided  abost  a  week  in  the  lodgings  so 
Mtt  of  procured  fat  bnn,  married  the  said  M.  A.  Pilbnmf,  his 
present  wife,  on  the  12th  of  NaoembeTf  at  Wodpit  He 
continued  to  reside  in  the  same  lodgings,  until  he  was 
removed  on  the  20th  of  November  following,  by  the 
order  of  two  justices^  to  Haughty.  The  pauper  was 
relieved  by  the  parish  of  WodlpU  after  his  marriage;  but 
there  was  no  evidence  that  the  parish  had  been  put  to 
any  expense,  either  by  his  lodging  or  his  marriage. 
The  respondents  offered  to  prove  the  pauperis  settle- 
ment in  Haugfdy  s  but  the  appellants  insisted  on  resting 
their  case  upon  the  irremoveability  of  the  pauper,  on 
the  ground  that  he  had  not  come  to  inhabit  in  Woolpit. 
The  sessions  quashed  the  order,  on  the  ground  that  the 
pauper  had  not  come  to  inhabit  in  Woolpit  within  the 
meaning  of  stat.  IS  &  14  Car.  2.  c.  12. 

B.  Andrews  and  Austin^  in  support  of  the  order  of 
sessions.  The  case  was  not  drawn  by  counsel:  but 
the  substantial  question  raised  is,  whether  the  justices 
were  entitled  to  remove  the  paupers  from  Woolpit.  If 
Brawn  did  not  come  thither  to  settle  or  inhabit,  he 
could  not  be  removed  (whether  settled  there  or  not), 
because  the  case  is  not  within  the  words  of  stat.  IS  & 
14  C.  3.  c.  12.  s.  1.,  **  coming  so  to  settle,''  and  '*  come 
to  inhabit."  Stat.  S5  G.S.  c.  101.  gave  no  new  power 
of  removal ;  per  Lord  Tenterden  in  Bex  v.  Si.  Zov- 
rence^  Ludlow  {a).  There  it  was  held  that  a  person, 
who^    having  met  with    an    accident,   was    taken    to 

(a)  4  ^.  4f  jild,  663.     And  see  Lord  FAlenhorouf»h\  judgment  in  Bex 
▼.  Alveley,  3  East,  566, 

a  parish 


WooLfrr. 
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a  parish,  and  .remained  there  to  be  curedi  was  not  re-       18S5. 
moveable  thence  within  stat.  1S&  14C.2.  c.  12.  s^\.f     J~I7" 

The  Kiiro 

thooffh  char^able.  The  same  point  had  been  ruled  in  against 
Bex  V*  St*  James  in  Buof  Si.  Edmunds  (a),  where  the  anu  of 
pauper  met  with  the  accident  in  the  parish.  Lord  Ellen- 
borough  saying  that  he, had  not  come  animo  morandi. 
{Patteson  J.  This  case  is  more  like  Rex  v.  Chediston  (&)«] 
There  the  question  was  one^  not  simply  of  irremoveability, 
but  of  actual  settlementf  by  occupation  of  a  tenement  as 
tenant  at  will :  there  is  nothing  of  the  kind  here.  Brown 
merely  goes  to  a  house  provided  by  his  surety,  who  is 
also  the  father  of  the  woman  whom  he  is  going  to  marry. 
{Coleridge  J.  Is  it  not  a  question  of  fact,  for  what  pur* 
pose  Broom  came  to  Wooipii  ^]  It  is  so ;  and  the  ses- 
sions have  expressly  decided  it  in  the  oq^tive^.  which 
constitutes  another  distinction  from  Bex  v.  Chediston  (&)• 
And  their  decision  appears  to  be  rjght:  the  object  was 
probably  to  keep  out  of  the  parish  ot  Haughty  ;  and  the 
facts  are  something  like  those  in  Bex  v.  Ashton-under" 
lAfne{c\  where  Lord  EUenboroi^h  said  that  the  attempt 
was  to  establish  "  a  new  head  of  settlement  latitandoJ* 

Bytes  and  «7.  }V.  Smithy  contra.  The  case  confines 
the  decision  of  the  sessions  to  the  point  of  law :  the 
order  is  quashed  on  the  ground,  not  that  the  pauper 
had  not  come  to  inhabit  in  fact,  but  that  he  had  not 
come  to  inhabit  '*  within  the  meaning  of  the  statute 
IS  &  14  C.  2.  c.  12."  The  sessions  find  the  facts  which 
constitute  the  inhabitancy,  expressly ;  and,  even  if  they 
were  supposed  to  have  meant  to  negative  the  intention 
to  settle  or  inhabit)  that  would  be  inconsistent  with  the 

(a)  10  East,  25.  {b)  4  B.  j*  C.  890. 

(c)  4  3f.  |-  &  357. 

facts 
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1855.       fiicts  actually  found.     For  they  fitid  an  actual  coming, 
and  an  actual  inhabitancy.   On  stated  cases  raising  ques- 

TheKiMo  •  . 

agaifut        tions  of  Settlement  by.  hiring  and  service,  the  Court, 

ants  of  although  the  sessions  have  sustained  the  settlement, 
examine  whether  the  facts  legally  constitute  it,  the 
question  becoming  a  mixed  one  of  law  and  facL  The 
finding  of  sessions  was  not  considered  to  preclude  dis* 
cussion  in  Rex  v.  Birmingham  (a).  Sex  v.  St  Lawrence 
Ijudlofw{b\  or  Rex  v.  St.  James  in  Bury  Si.  Edmunds  {c). 
The  only  question  here  is,  whether  the  sessions  were 
right  in  the  conclusion  of  law  which  they  profess  to 
have  drawn  from  the  facts  stated  by  them.  Now  the 
meaning  of  <<  settled,*'  in  stat  13  &  14  C.  2.  c.  12.  s.  L, 
may  be  explained  by  the  directions,  in  the  same  section, 
as  'to  removal :  the  pauper  is  to  be  removed  to  the 
parish  where  he  was  last  legally  settled,  <<  either  as  a 
native,  householder,  sojaumeTf  apprentice  or  servant'/ 
A  sojourning  is  a  temporary  residence :  the  word  was 
inserted  in  opposition  to  final  residence.  This  was  a 
sojourning,  supposing  it  to  have  been  only  with  the 
temporary  purpose  of  marrying  in  fVocipU.  In  Rex 
v.  Helsham{d)  Lord  Tenferden  said,  **  There  is  no 
authority  to  shew  that  the  original  Intent  of  the  party 
roust  be  absolute  and  unqualified  to  continue  for  forty 
days."  As  to  the  suggestion,  that  this  was  a  contriv- 
ance to  keep  out  of  Haughh/^  such  a  fact  must  be  ex- 
pressly found ;  per  Lord  Kenyan^  in  Rex  v.  FOlangley  {e). 
The  cases  cited  on  the  other  side  are  distinguishable  by 
the  circumstance  that  in  none  of  them  the  pauper  came 
with  any  animus  morandi^  even  for  the  shortest  time. 

(a)  14  East,  251.  (6)  4  B,  ^  Aid.  660. 

(c)  10  Eatt,  S5.  (d)  ^B^^Ad.  625. 

(e)  2r.  JI.711. 

Patteson 
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Patteson  J.  (a)    We  are  not  agreed  on  the  question  .     1885. 
whether  the  Court  is  here  concluded  as  to  the  &ct     If 
we  are,  we  have  nothing  to  do  with  the  case,  and  then 
it  was  absurd  to  send  it  to  us.     No  doubt,  however, 
such  cases  are  sometimes  sent.    Yet,  if  we  see  that  the 
finding  in  the  case  is  perfectly  contradictory,  and  if 
in   reality   the    facts   proved    shew    that   Brxmn  did 
come  to  Woolpii  to  settle,  but  the  sessions  mean  to 
find  that  he  did  not  in  law  so  come,  and  wrongly  re- 
fer it  to  us  as  a  matter  of  law,   then  I   think  the 
Court  can  take  cognisance  of  the  question,  especially 
if  the  order  of  sessions  be  contrary  to  the  tenor  of  the 
authorities.     They  find,   in   words,   that   Bremn  was 
resident  in  the  workhouse  of  the  hundred  of  SiatOf  in 
which  the  appellant  parish  is  situated ;  He  is  then  taken 
before  a  magistrate  and  committed  for  want  of  sureties ; 
he  gets  a  surety,  who  is  the  father  of  the  woman  upon 
whose  charge  he  was  committed.     Then  the  sessions 
find  that  he  returned  to  IVoolpii*    Brawn  did  not,  in  the 
proper  sense  of  the  word,  return  to  Woolpit^  for  he  had 
not  been  there  before:  he  therefore  came  to  WoolpU^ 
and  that  of  his  own  accord.    The  lodgings,  it  is  true, 
were  taken  for  him  without  his  own  interference :  still 
he  comes  and  resides.     If  so,  what  did  be  come  to  do, 
except  to  reside?    I  cannot  see  a  doubt.     In  Bex  v. 
Hdsham  {b)  Lord  Tenterden  said  that  it  was  not  neces* 
sary'that  there  should  be  "a  permanent  intent,''  under 
Stat  IS  &  14  C  2.  c.  12.  s.  1.,  the  recital  contemplating 
quite  the  contrary.     The  statute  therefore  applies  to 
temporary  residence.     I  go  the  length  of  saying  that,  as 
it  strikes  me  at  present,  if  any  man  come  for  the  pur- 

(a)  Lord  Denman  C.  J.  was  absent,  owing  to  indispotition. 
(6)  2B.4;Ad,625. 

Vol.  IV.  P  pose 
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1835.        pose  of  inhabiting  at  all  (provided  it  be  not  under  such 
_~~       circumstances  as  those  in  Hex  v.  St.  James  in  Bury  St, 

Toe  IviKo 

agmnat       Edmunds  (a\  and  Rex  v.  St.  Lawrence.  Ludlow  (b),  where 
ThelnhabiU  ^  .... 

•Bts  of       the  persons  were  detained  by  accidents),  it  is  sufficient* 

*  *      The  act  says  "  come  to  inhabit."     I  do  not  say  that 

that  is  sufficient  to  give  a  setdement,  which  depends  on 
other  requisites,  such  as  renting  a  tenement,  hiring  and 
service,  and  so  on.  There  must  indeed  be  animus 
morandi :  I  do  not  say  that  merely  coming  as  a  guest 
will  bring  tl>e  case  within  stat.  13  &  14  C.  2.  c.  12.  5.  K 
The  sessions  might  have  found  that  to  be  the  fact  here ; 
but  they  have  not,  and  nothing  which  is  found  shews 
that  it  was  so;  on  the  contrary,  they  have  stated  what 
distinctly  shews  to  my  mind  a  purpose  of  residing.  Bex 
V.  St.  James  in  Bury  St.  Edmunds  (a)  has  nothing  to 
do  with  this  case:  the  remaining  was  not  voluntary 
there.  Rex  v.  Birmingham  (c)  is  remarked  upon  by  ^i- 
bott  C.  J.,  in  Rex  v.  St.  Lawrencej  Ludlow  (£),  where  he 
says  that,  if  that  case  were  at  variance  with  Rex  v.  St. 
James  in  Bury  St.  Edmunds  (a),  he  should  adhere  to  the 
latter.  But,  without  entering  into  the  question  of  the 
authority  of  Rex  v.  Birmingham  {c),  the  present  case 
differs  from  it ;  there  the  pauper  had  been  sent  from 
one  parish  to  another,  and  was  deterred,  against  her  will, 
from  quitting  that  in  which  she  was ;  yet  she  was  held 
removeable  from  it.  The  present  case  is  certainly 
stronger,  for  the  pauper  came  of  his  own  accord.  Now, 
without  saying  that  I  would  go  the  whole  length  of  the 
decision  in  Rex  v.  Birmingham  (c),  it  is  a  sjtrong  autho- 
rity for  saying  that  here  the  pauper  came  to  settle. 
Therefore  the  only  question  is,  whether  we  are  con- 

(a)  10JE«f,25.  ,  ^^  (b)  AB,  ^' Aid,  660. 

(«)  UEatt,25l. 

eluded 
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duded  as  to  the  fact   I  think  not   I  say  that  it  is  actually        1855. 

found  that  the  pauper  came  to  settle ;  and  that  the  ses* 

stons.  in  afterwards  findinii:  that  he  did  not.  meant  to        againM 

^  '  Hie  Inhabit, 

raise  the  point  of  law.  ants  of 

WooLIflb 

Williams  J.  I  am  of  the  same  opinion.  Of  what 
utility  it  might  have  been,  if  this  Court  had  always  re- 
quired that  facts  should  be  found  for  them,  I  do  not 
say  :  it  is  infinitely  too  late  to  do  so  now.  The  books 
are  fullof  cases  in  which  this  Court  has  examined  facts. 
What  is  more  a  fact  than  fraud  ?  Yet  the  sessions  have 
found  fraud,  and  this  Court  has  reversed  the  finding. 
What  more  than  occupation,  with  reference  to  rating? 
Yet  that  has  been  examined  by  this  Court  What 
more  than  questions  of  dispensation  and  dissolution  in 
cases  of  hiring  and  service  ?  Those  have  been  over 
and  over  again  examined  by  this  Court,  and  the  finding 
of  the  sessions  corrected.  So  long  ago  as  the  time  of 
Lord  Hardwicke^  in  a  question  as  to  circumstantial  proof 
of  fraud,  he  said  (a),  "  the  justices  are  judges  of  the 
fact :  and  they  may  judge  of  the  fraud  arising  from 
the  facts :  but  we  are  judges  of  the  law  upon  the  facts, 
though  not  of  the  facts  themselves.  If  they  had  gene«> 
rally  found  the  fraud,  we  might  have  been  bound  by 
such  a  general  finding:  but  when  they  state  the  facts 
particularly,  the  matter  is  as  n\uch  open  for  oar  deter« 
mination  upon  it,  as  it  was  for  theirs."  And,  accord- 
ingly, the  Court  there  entered  into  the  question  of 
fraud,  and  found  contrary  to  the  finding  of  the  sessions. 
Cases  are  abundant  in  which  this  Court  has  decided  on 

(fl)  Rex  V.  Tetyord,  Bur.  Set.  C.  60. 

P  !2  the 
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1865.        the  fact  of  occupation.     Thus,  in  Rex  v.  St.  Mary  the 

LesSy  Durham  (a),  the  fects  were  ambiguous,  and  the 
The  KiMo 

agutut        sessions  found  that  there  was  no  occupation,  and  Lcno 

The  Inhabii- 

uits  of  and  Chambre  relied  on  this  as  conclusive ;  but,  as  the 
sessions  had  stated  the  facts  upon  which  their  decision 
was  grounded,  Lord  Ketiyan  answered,  ^^that  is  the 
very  question  which  they  have  left  for  the  decision  of 
this  Court.*'  Here,  also,  it  is  plain  what  the  question 
is  which  the  sessions  have  submitted  to  us.  It  is  merely 
whether,  upon  the  facts  stated  by  them,  the  pauper  was 
removeable  in  law.  They  might  have  acted  on  their 
own  impression;  they  were  not  compelled  to  state  a 
case :  but  they  have  done  so.  We  therefore  are  bound 
to  come  to  a  decision.  As  to  that  decision,  I  can 
entertain  no  doubt.  The  meaning  of  stat  IS  &  14  C.  2. 
c.  12.  «.  I.  is,  not  that  a  party  must  come  to  settle  under 
circumstances  which  would  constitute  a  settlement  if  the 
time  were  long  enough,  but  that  he  must  come  to 
inhabit.  Then  what  is  the  limit?  Is  it  to  be  a  week 
or  a  fortnight?  There  can  be  none.  Here  there  is 
nothing  to  restrict  the  intended  residence.  It  is  not 
stated  that  it  was  for  a  limited  time,  or  that  a  removal 
to  any  other  place  was  contemplated.  The  residence, 
therefore,  was  absolutely  unrestrained ;  a  circumstance 
which  was  negatived  in  the  cases  cited  in  support  of  the 
order  of  sessions.  Thus  in  Bex  v.  St,  Lawrence^ 
Ludlow  (6),  the  pauper  never  came  to  the  parish  :  in  Bex 
V.  Ashtort'-^nder-Lyne  {c)  the  deserter  never  came  to 
reside,  but  merely  to  escape  pursuit,  without  any  pur- 

(a)  4  T.  a.  477.     And  see  Lord  KenyorC%  judgments  in  Bex  v.  Fkldy 
S  T.  R,  591.,  and  Rex  v,  Whittkbury,  6  T.  R,  466. 

(6)  4  JB.  4^  AH,  660.  (c)  4Jtf.  $  S.  357. 

pose 


WooLrm 
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pose  of  staying.     On  the  whole  facts  here,  the  statement  ^      18S5. 

of  the  sessions  leads  inevitably  to  the  conclusion,  that       ' 

the  pauper  came  for  a  time  not  limited,  and  to  settle        ogama 
-1.  -  The  InhabiW 

withm  the  meaning  of  the  statute.     As,  therefore,  they        ants  of 
have  made  that  statement,  to  shew  the  grounds  of  their 
decision,  we  are  bound  to  say  that  we  differ  from  it 

Coleridge  J.  It  is  with  great  regret  that  I  dissent 
from  the  judgments  which  have  been  given.  I  am  very 
probably  wrong:  but  I  am  bound  to  express  my  opinion; 
We  do  not  differ  in  principle.  No  dbubt  this  Court 
has  in  many  instances  entered  into  matters  of  fact 
brought  before  it  by  settlement  cases.  Most  lawyers  re- 
gret this :  I  do  not  defend  it :  though  the  object  of  it  has 
been  to  do  justice.  The  Court,  howe^r,  has  taken  upon 
it  jurisdiction  as  to  matters  of  fact;  but  as  this  is  never 
done  quite  correctly,  no  one  would  wish  to  increase  the 
number  of  instances.  Therefore,  on  the  question  of  fact, 
if  distinct,  the  finding  is  not  to  be  disturbed,  except 
(and  it  is  an  exception  founded  on  good  sense)  that  the 
Court  will  always  interfere  with  the  finding  of  a  jury, 
which  is  either  unsupported  by  evidence  or  contrary  to 
iL  Facts  are  for  the  jury ;  yet  it  has  now  become  the 
inveterate  practice  of  the  Court  to  interfere  in  such 
cases ;  and  I  hope  that  it  always  will  be  so.  Then,  in 
this  particular  case,  is  the  question  one  of  fact  or  law  ? 
I  will  not  ask  the  meaning  of  the  phrase  *'  coming  so 
to  settle ; "  but  clearly  it  has  always  been  treated  as  a 
matter  of  fact.  We  may  set  out  with  this,  then,  that  the 
question  is  one  of  fact :  that  is  not  controverted  either 
at  the  bar  or  by  my  learned  brothers.  Then  the  only 
questions  are,  have  the  sessions  decided  on  the  fact  ?  If 
so,  have  they  submitted  that  conclusion  of  fact  to  us  ? 

P  3       ,  Or, 
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18S5.         Or,  if  they  did  not  intend  so  to  submit  it,  is  it  clearly  • 

""""""^  wrong?     When  I  look  at  the  case.  I   cannot  doubt 
The  King  °       ' 

agairm  (were  it  not  that  one  of  my  learned  brothers  thinks 
The  Inhabit-  . 

ants  of  otherwise)  that,  right  or  wrong,  the  sessions  have  found 

the  fact     Although  they  state  facts,  and  desire  us  to 

determine,  yet  I  find  the  point  taken,  and  the  sessions 

saying  that  they  act  on  the  ground  that  the  pauper  had 

not  come  to  inhabit  within  the  meaning  of  the  statute. 

The  sessions,  therefore,  have  drawn  a  conclusion.   Then, 

is  it  without  any  foundation  ?     A  man  living  out  of  the 

parish,  and  being  the  putative  father  of  a  child  with 

which  a  woman  is  pregnant,  and  the  father  of  the  woman 

having   become  surety  for  him^  comes  to   the  parish. 

That  is  ambiguous ;  he  might  come  with  any  intention. 

He  takes  no  hous^;  but  he  lives  in  the  house  provided 

for  him  by  the  woman's  father,  marries  in  a  week,  and 

is  relieved  by  the  parish  in  about  a  week  after.     Then 

is  it  a. necessary  conclusion,  that  he  came  to  settle  or 

inhabit  ?    It  is  said  that,  if  he  did  not,  something  should 

be   stated  by  way  of  negative.     That   I   deny.     The 

respondents  are  to  justify  the  order;  it  is  an  affirmative 

fact  that  the  pauper  was  reraoveable.    They  must  prove 

the  facts  of  chargeability  and  of  the  animus  residendL 

Then  is  the  conclusion  that  he  came  to  settle  or  inhabit 

necessary  ?    I  think  many  others  might  be  drawn :  1  do 

not  say  that  others  should  be  drawn,  though  my  own, 

perhaps,  would  be  different  from  that  of  the  sessions : 

but,  compatibly  with  these  facts,  I  might  say  that  he 

did  not  come  to  settle  or  inhabit.     The  justices,  there*^ 

fore,  are  not  necessarily  wrong. 

Now,  as  to  one  or  two  cases.  Rex  v.  Chediston,{a)  seems 

(a)  4 B,  4|-  C.230, 

to 
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to  me  no  authority  here.  When  you  once  have  a  ques- 
tion of  fact,  the  .variety  in  the  circumstances  makes  it  un- 
necessary that  the  conclusion  should  be  the  same.  The 
question  there  was,  whether  the  party  was  an  occupier, 
and  it  was  held  that  he  was  so ;  and,  no  doubt,  any  sen- 
sible person  must  have  drawn  the  same  inference  from 
the  length  of  time.  The  question  in  the  present  case 
was  never  at  issue  there.  As  to  Res  v.  Birmingham  (a), 
I  fairly  say  that  I  think  it  is  not  an  authority  by  which 
the  Court  ought  to  be  governed.  I  think  the  intention 
there  was  too  clear ;  and  it  seems,  besides,  that  Lord 
EUenborougffs  attention  was  drawn  to  another  point :  he 
assumes  that  the  pauper  was  removeable  from  either 
parish,  and  asks  how  the  oscillation  between  the  two 
parishes  could  affect  the  order  of  removal  to  her  proper 
parish.  1  was  much  struck  with  Mr.  Smith's  very  able 
argument  on  the  words  of  the  statute.  But  I  say  that 
whoever  reads  the  whole  of  the  statute  must  see  that  a 
party  is  not  removeable,  unless  he  has  come  to  do  that 
by  which  he  would  obtain  a  legal  right  to  some  part  of 
the  stock  of  the  parish.  It  is  not  enough  that  he  should 
have  been  there  eight  or  ten  days,  tummg  in  his  mind 
whether  he  should  stay  or  not  The  ground  of  my  opi- 
nion is,  that!  think  it  most  desirable  that  we  should 
keep  to  our  own  jurisdiction,  and  compel  the  sessions 
to  find  the  facts.  .  I  think  they  intended  to  do  so  here, 
and  I  cannot  see  that  they  are  necessarily  wrong. 


1835. 

The  Kino 

ttgttifut 

The  Inhabit* 

ants  of 

WooLPtr. 


Patteson  J.  This  order  must  be  quashed;  but  the 
case  must  go  down  again  to  the  sessions,  the  respond- 


(a)  l4East,25l, 

•P  4 


ents 


WOOLFR. 
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ents  not  having  been  heard.     If  the  sessions  choose  to 
go  into  the  facts,  they  are  not  precluded. 

agaitut 
Thelnhabiu  .    , 

ante  of  Coleridge  J.  It  is  much  to  be  regretted  that  it  so 

often  happens   that  sessions  cases  are  not  drawn   by 
barristers. 

Order  of  sessions  quashed,  and  the  case  sent 
back  to  be  reheard. 


^^^       The  King  against  The  Inhabitants  of  Great 

,,    /n^  WiSHFORD. 

iVbo.  16tfa. 

Pauper's  mo-  ^N  appeal  against  an  order  for  removing  Thomas 
w,^  a  carpet  Harmon  and  his  wife  from  the  borough  of  Kidder^ 

him  into  hii  minster  in  Worcestershire^  to  the  parish  of  Great  Wish- 
^^^^^withj^^  i"  Wiltshire^  the  sessions  confirmed  the  order, 
pwper*f^two   subject  to  the  opinion  of  this  Court  upon  the  following 

yean  on  trial,      ^.^se:  — 
after  which,  if 

w.  and  pauper       Xhe  pauper's  father,  being  settled  in  Great  Wishford^ 

agreed,  he  was 

to  be  appren-     died  in  1818  ;  and  in  1823  the  pauper's  mother  applied 

ticed  to  IT. 

He  was  to  to  Samuel  fVestf  a  carpet  weaver  at  Kidderminster,  to 
lodging,  and  take  her  son,  the  pauper,  into  his  employment  fVest 
no  statni  "  agreed  with  the  mother  to  take  the  pauper  for  two  years 
w2^*d«w!"  ®"  triel,  after  which,  if  the  pauper  and  master  agreed, 
Every  nrpet     ^jjg  pauper  was  to  be  apprenticed  to  fVest.     The  pauper 


first  taught 

«  drawing.'*  Fsuper  serred  above  a  year  under  this  contract,  in  the  borough  of  JT.  Tlicee 
fiicte  being  proved  on  appeal  against  an  order  removing  pauper  to  JT,  the  chairman  put 
it  to  the  sessions,  whether  there  had  been  a  hiring  and  senrice,  or  a  service  under  an  im- 
perfect contract  of  apprenticeship.  They  found  tlie  latter,  but  sent  a  case  for  the  opinion 
of  this  Court,  stating  the  Acts  as  above : 

Held,  that  this  Court  might,  under  these  circumstances,  review  the  judgment  of  the 


But  that  the  judgment  was  not  to  be  disturbed,  there  being  grounds  for  the  finding. 
And  temblef  that  the  finding  was  right,  inasmuch  as  it  might  be  collected  from  the  o 
that  the  object  of  the  parties  was  learning  and  teaching. 


was 
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was  to  be  found  in  board  and  lodging  and  washing,  by        1855. 
JVest^  but  was   to  have  no  wages,  except  what  Wes^. 
pleased  to  give  him  as  pocket  money.     The  panper  was 


The  Knro 


to  draw.     The  pauper  went  to  West  as  agreed,  and        sntsof 

w(Nrked  for  him  about  a  year  and  a  half,   living  in     Wu^Iii. 

Wesfs  house  in  the  borough  of  Kidderminster  during 

that  period.     The  pauper  then  ran  away  from  Easter 

to  wheat  harvest,  when  he  returned  and  worked  for 

We^  for  a  short  time  at  weekly  wages,  when  he  again 

ran  away  and  they  parted.     It  was  stated  by  a  ma^s- 

trate  on  the  bench,  and  assented  to,  *^  that  every  carpet 

weaver  is  first  taught  the  art  of  drawing  as  a  draw  boy.** 

The  chairman  took  the  opinion  of  the  Court,  whether 

the  service  was  an  imperfect  contract  of  apprenticeship, 

or  a  hiring  and  service,  and  the  Court  found  that  it  was 

an  imperfect  contract  of  apprenticeship  (a). 

JF.  V.  Lee  (with  whom  was  M.  Tumer\  in  support 
of  the  order  of  sessions.  It  may  be  admitted  that  the 
finding  of  the  sessions  is  not  conclusive,  if  the  Court 
perceive,  upon  their  statement,  that  the  decision  could 
not  have  been  arrived  at  consistently  with  the  facts. 
But  the  Court  will  not  reverse  the  judgment  of  the 
sessions,  if  supported  by  circumstances,  however  slight. 
To  contend  tbat  this  case  is  analogous  to  that  of  a  con- 
ditional hiring,  would  be  begging  the  question,  because 
in  every  such  case  the  hiring  has  distinctly  taken  place ; 
here,  the  question  is,  whether  there  was  any  hiring  or  not* 
In  Rex  V.  Helsham  (&),  where  the  pauper  entered  upon  a 
tenement,  to  live  upon  it  a  month  on  trial  for  nothing, 

(a)  It  was  stated,  during  the  argament,  that  this  case  was  not  drawn 
byconnsel. 

(6)  8J9.  4:^d.6SO. 

and, 
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1835.  and,  if  he  liked  it  on  tliat  trial,  to  take  it  at  the  rent  of 
14/.  a  year  at  Martinmas^  the  residence  on  trial  was 
held  to  incorporate  with  the  subsequent  residence  at  a 


TheKixo 


antt  of  rent,  for  the  purpose  of  giving  a  settlement :  but  there  the 
WmioBD.  taking  on  trial  was  in  the  first  instance  distinct ;  it  was 
only  on  the  event  of  the  premises  being  liked,  that  the 
first  holding  and  the  holding  at  a  rent  became  incor- 
porated under  one  and  the  same  contract.  But  in  the  pre- 
sent case  there  was  never  any  distinct  contract  of  hiring. 
The  case  finds  that  it  is  usual  for  every  carpet  weaver 
to  be  first  taught  the  art  of  drawing  as  a  draw-boy. 
The  contract  therefore  was,  that  the  pauper  should  go  on 
trial  as  a  draw-boy  for  two  years,  and  afterwards,  if  ap- 
proved of  by  the  master,  be  bound  apprentice.  It  is  true 
that  one  fact  is  wanting  here,  which  has  influenced  the 
Court  in  deciding'such  cases ;  no  expression  is  used  in  the 
contract  which  directly  implies  teaching  or  learning.  But 
the  intention  of  the  parties  may  be  collected  from  other 
circumstances.  In  Rex  v.  Edingdle  (a)  the  master  had 
refused  to  take  the  pauper  as  an  apprentice ;  but,  as  it 
had  been  agreed  that  the  pauper  was  to  go  to  him  to 
learn  his  trade.  Lord  Tenierden  said,  "  thaft  being  the 
object  of  the  parties,  expressed  at  the  time  of  making 
the  agreement,  I  cannot  distinguish  this  from  the  case 
of  Rex  V.  Combe  (i)."  There  the  contract  was  held  to 
be  an  imperfect  contract  of  apprenticeship,  and  the 
object  contemplated  by  the  parties  when  making  it  was 
admitted  to  be  a  proper  test  of  its  nature.  And  in  Rex 
V.  Edingale  (a)  Lord  Tenterden,  speaking  of  the  ques- 
tion whether  the  contract  then  before  the  Court  was 
one  of  apprenticeship  or  of  hiring  and  service,  said,  "if 

(a)   10  A  *  C,  739.  {b)  8  B.  ^  C,  82. 

that 
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that  was  a  question  of  fact,  as  it  may  be,  the  sessions 
have  decided  it''  IPattesan  3.  If  the  sessions  have 
n^atived  a  contract  of  hiring  and  service,  it  is  sufficient 


1885. 


The  Kno 

OJMMtt 

for^  you,  if  that  can  be  a  right  conclusion  from  the        snts  of 


W»  J.  Alexander  and  Whitmore  were  then  called  upon 
by  the  Court  This  is  a  case  in  which,  upon  the  facts 
stated,  it  is  clear  that  the  judgment  of  the  sessions  ought 
not  to  be  held  conclusive,  according  to  the  doctrine  laid 
down  in  Hex  v.  WoQlpit  (a),  even  by  Coleridge  J.,  who 
differed,  as  to  the  particular  case,  from  the  rest  of  the 
Court  The  Justices  at  sessions  had  the  alternative 
put  to  them,  whether  (as  it  is  stated)  ^*  the  service  was 
an  imperfect  contract  of  apprenticeship,  or  a  hiring  and 
service.''  They  have  found  the  first,  a  conclusion  which 
cannot  be  supported,  but  they  have  not  expressly  nega- 
tived the  last ;  they  have  not,  therefore,  found  that,  if 
their  opinion  was  wrong  as  to  the  contract  of  appren- 
ticeship, there  was  not  a  hiring  and  service.  On  the 
contrary,  as  no  third  proposition  appears  to  have  been 
before  them,  they  may  be  taken  to  have  found  that,  if 
that  part  of  the  alternative  to  which  they  inclined  was 
not  true,  the  other  was.  They  have  at  any  rate  left  the 
matter  in  doubt :  the  whole  is  referred  to  the  Court,  and 
may  be  dealt  with  by  them  according  to  the  facts,  if 
those  are  clear,  as  was  done  in  Rex  v.  Tedford(b)y 
Bex  V.  St.  Margaret' Sy  Kin^s  Lynn  (c),  and  Bjex  v.  JNJ?i»- 
tami  {d).  Then,  as  to  the  question  itself.  Mex  v.  HeU 
sham  if)  is  not  in  point,  because  there  the  trial  proved 


(o)  Antd,  p.  209^216. 
(c)  6B.^C.  97. 
(<*)  2B,iAd,  620. 


(6)  Burr,  S.  C,  57. 
{d)   lA,iE.  238. 
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satisfactory}  the  residence  went  on  uninterruptedly,  and 
one  part  of  it  became  incorporated  with  the  other. 
Here,  in  the  first  place,  the  contract  was  not  an  imper- 
fect contract  of  apprenticeship.  The  criterion  upon 
this  subject  is,  whether  the  object  of  the  parties,  in  their 
agreement,  was  teaching  and  learning,  or  service;  Bex 
Y.  Edingale  (a),  Rex  v.  Crediton  (6),  Bex  v.  NeaAaam  (c). 
Here  the  object  was,  not  that  the  boy  should  learn,  but 
that  it  should  be  ascertained  whether  or  not  he  was 
capable  of  learning.  There  was  no  premium,  no  written 
instrument,  and  nothing  expressly  said  of  teaching  and 
learning.  The  terms  used  were  such  as  exclude  the 
possibility  of  a  present  contract  of  apprenticeship  being 
created.  The  arrangement  for  a  future  apprenticeship 
contradicts  the  supposition  of  a  present  one.  That  being 
so,  the  finding  q£  the  sessions  on  this  point  does  not  bind 
the  Court ;  unless  it  can  be  contended  that  the  finding 
would  have  been  conclusive  if  the  parties  had  actually 
drawn  an  agreement  reciting  that  an  apprenticeship 
was  not  contemplated.  Secondly,  there  was  a  contract 
of  hiring,  and  a  service.  Quoad  service  for  two  years, 
the  contract  was  absolute;  the  apprenticeship  was  to 
depend  on  what  took  place  during  that  period.  The 
immediate  intention  is  plain ;  the  ulterior  views  are  not  to 
be  looked  at  {Coleridge  J.  Do  you  mean  that,  if  at  the 
end  of  a  month  he  had  been  found  unfit  to  learn  carpet 
weaving,  he  was  still  to  be  a  servant  for  two  years  ?] 
The  contract,  by  its  terms,  would  subsist  for  two  years. 
Even  if  the  hiring  was  conditional,  it  continued  for  a 
year  undefeated.  The  statement  by  a  magistrate,  that 
every  carpet  weaver  is  first  taught  drawing,  does  not 

(6)  2B.  {-^^.493. 


(o)  lOP.  4f  C.739. 
(c)  \A.^E.  338. 


alter 
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alter  the  case.  Perhaps  the  boy  had  learned  drawing 
already,  when  the  agreement  was  made ;  or  the  learning 
might  be  incidental  to  the  service.  But  there  was  on 
absolute  contract  to  serve,  and  the  boy  worked  under 
it  for  a  year. 


1835* 
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Paitesok  J.  {a)  The  chairman  put  it  to  the  Court 
of  quarter  sessions,  whether  there  was  in  this  case  an 
imperfect  contract  of  apprenticeship,  or  a  hiring  and 
service.  The  sessions  found  the  one,  and  I  think  that 
in  doing  so  they  n^atived  the  other.  It  is  now  con- 
tended, first,  that  we  are  not  at  liberty  to  enter  into 
the  question,  the  sessions  having  decided  on  it ;  and, 
secondly,  that^  if  we  do  enter  into  it,  the  judgment  of 
the  sessions  is  right  The  line  of  demarcation  is  not 
plain  between  cases  in  which  this  Court  is  and  is  not 
bound  by  the  finding  of  the  sessions ;  but  there  is  clearly 
no  instance  in  which  this  Court  has  reversed  their  de- 
cision, unless^  they  have  manifestly  come  to  a  conclusion 
which  was  wrong,  either  as  being  unsupported  by  the 
facts,  or  as  being  contradictory  to  them.  We  have 
been  pressed,  in  this  case,  with  the  decision  in  Rex  v. 
Woclpit  (b\  but  there  my  brother  Williams  and  I 
thought  the  finding  of  the  sessions  contradictory  to  the 
facts  appearing  on  the  case :  my  brother  Coleridge  was 
of  a  difierent  opinion.  Here,  we  all  think  that  the  ses- 
sions came  to  a  conclusion  warranted  by  the  fiicts. 
The  contract  might  have  received  either  of  the  two  con- 
structions submitted  to  the  sessions,  more  especially 
as  it  was  by  word  of  mouth.      In   Rea:  v.  St.  Mar" 


(a)  Lord  Dennusn  C.  J. 
(6)  Antd,  P.S05. 


was  absent  on  account  of  illness. 
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garefs  Kin^s  Lynn  (a),  Bayley  J.  said  "  Every  case  of 
this  description  must  depend  upon  its  own  particular 
circumstances.  If  from  all  that  passed  between  the 
parties  at  the  time  when  the  contract  was  made,  they 
appear  to  have  contemplated  the  relation  of  master  and 
apprentice,  then  the  contract  must  be  considered  to  be 
one  of  apprenticeship ;  and,  if  it  be  an  imperfect  appren- 
ticeship, no  settlement  can  be  gained  by  serving  under 
it.  If,  on  the  other  hand,  it  appears  that  the  parties 
contemplated  the  relation  of  master  and  servant,  then  it 
must  be  deemed  a  contract  of  hiring,  and  a  settlement 
will  be  gained  by  serving  under  it."  The  sessions  are 
to  determine  upon  a  view  of  all  the  circumstances,  as 
BaUy  J.  truly  says,  if  the  contract  itself  be  ambiguous. 
In  subsequent  cases  the  criterion  has  been  stated  in 
rather  different  terms  from  those  used  by  Bayley  J.,  in 
Bjex  V.  &U  Margaret* s  Kin^s  Lynn  (a).  The  test, . 
as  latterly  stated,  and  as  put  in  Rex  v.  Crediton  (A), 
and  Rex  v.  Newtown  (c),  is,  whether  or  not  the  contract 
was  for  learning  and  teaching.  Here  it  might  have 
been  inferred  from  the  circumstances  of  the  contract, 
either  that  the  master  was  to  take  the  pauper  for  two 
years,  to  see  whether  he  was  a  teachable  boy,  and  likely 
to  learn  the  business ;  or  that  he  was  to  take  him  for 
two  years  to  do  all  kinds  of  work,  and  that,  if  liked  at 
the  end  of  that  time,  he  was  to  be  received  as  an  ap- 
prentice. The  sessions  have  adoptied  the  first  construc- 
tion, and  have  found  an  imperfect  contract  of  appren- 
ticeship. My  own  inclination  is  towards  the  same  con- 
clusion, but  I  think  the  circumstances  will  admit  of  a 
contrary  one.     It  is  suggested  that  the  sessions  must 


(a)  6  B.  tj  a  99. 
(fl)  Ij4.  ^  E,  238. 


(b)  2JB.  i;JiU493, 


have 
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have  doubted  the  justness  of  their  own  decision,  or  they 
would  not  have  referred  the  matter  to  the  Court  as  they 
have ;  but  this  is  an  argument  which  may  always  arise, 
if  the  sessions  are  to  send  cases  at  all.  Upon  the 
whole,  I  think  that  ,  enough  appears  in  this  case  to 
justify  the  order  of  sessions. 


1835. 
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WnxiAMS  J.  I  am  also  of  opinion  that  there  is,  in 
this  case,  enough  to  support  the  order  of  sessions.  The 
supposed  difference  of  opinion  in  Rex  v.  Wodpit  (a) 
arose  merely  from  the  different  views  taken  of  the  fiurts 
of  that  case.  Here,  without  saying  whether  I  should  or 
should  not  have  decided  as  the  sessions  have,  I  think 
they  had  ground  for  finding  that  there  was  a  contract  to 
teach  and  learn  (as  I  presume  they  mean  to  say),  and 
not  a  contract^  of  hiring.  And  if  the  case  shows  any 
ground  for  their  decision,  we  ought  to  support  it  The 
word  *' employment"  might  apply  to  either  description 
of  contract  It  is  true,  the  agreement  here  was  not,  in 
terms,  that  the  boy  should  go  to  be  taught;  but  it  might 
be  Inferred  that  he  was  to  go  for  that  puipose :  he  was 
*'to  draw;"  and  that  most  probably  was* to  pVepare  him 
for  the  particular  business.  One  expression  in  the  case, 
therefore,  with  respect  to  the  contract,  is  ambiguous,  and 
the  others  are  in  favour  of  the  finding.  I  should  have 
been  sorry  if  the  facts  had  proved  so  conclusive  against 
the  order  of  sessions,  that  we  could  not  have  maintained 
it;  for  the  sessions  appear  to  have  acted  upon  the  case 
of  Bex  V.  Crediton  (i),  where  this  Court  over-ruled  a 
multitude  of  former  cases  (such  as  Rex  v.  Little  Bolton  (c), 
and  Bex  v.  Eccleston  {d) ),  which  had  created  great  con- 


(a)  Ante,  p.  205. 
(c)  CaULSei, 


(6)  S  J?.  ^^(2.493. 
(d)  2£«t,296. 
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fusion  by  establishing,  that  a  contract  in  which  the 
servant  was  not  expressly  retained  as  an  apprentice 
might  not  be  a  contract  oF  apprenticeship,  although 
there  was  no  doubt  that  the  intention  of  the  parties  was 
teaching  and  learning.  Now,  a  more  plain  and  intel- 
ligible ground  has  been  laid  upon  which  to  decide  such 
cases,  namely,  the  object  contemplated  by  the  parties ; 
and  I  am  glad  that  the  sessions  in  this  instance  appear 
to  have  proceeded  on  that  ground. 


Coleridge 'J.  In  Rea  v.  Woolpit{a)  there  was  no 
difference  on  the  Bench  as  to  principle.  Every  ^one 
will  agree  that  the  jurisdiction,  upon  matters  of  fact,  is 
in  the  sessions:  this  Court  has  it  only  when  a  matter 
of  fact  is  referred  to  it  by  the  sessions,  or»where  they  have 
decided  on  the  fact  without  any  evidence,  or  against  evi- 
dence. The  first  question  here  is,  whether  the  sessions 
have  found  a  matter  of  fact.  I  think  that,  in  efiect,  they 
have.  Then,  is  their  conclusion  necessarily  wrong  ?  I 
think  it  is  right,  therefore  I  cannot  say  that  their  decision 
ought  to  be  interfered  with.  An  imperfect  contract  of 
apprenticeship  exists,  where  the  parties  have  had  a 
perfect  contract  of  apprenticeship  in  view,  but  it  has 
not  been  thoroughly  carried  into  execution.  The  ob- 
ject of  such  a  contract  is,  chat  the  master  shall  teach 
and  the  boy  learn.  That  was  contemplated  here.  The 
parties  would  not  go  to  the  expense  of  an  indenture, 
but  they  said  that  they  would  try  for  two  years  whether 
the  boy  could  learn  and  the  master  teach  him;  and, 
if  it  proved  so,  the  boy  was  to  be  apprenticed.  Then 
there  was,  in  effect,  an  imperfect  contract  of  apprentice- 
ship.    It  is  said  that  no  express  words  signifying  in- 


(a)  Ant^,  p.  205. 
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straction  were  used;  but  I  think  that  is  not  necessary,  18S5. 
if  it  can   be  inferred  that  learning  and  teaching  were 

contemplated.     It  would  be  a  new  position  to  lay  down,  agama 

.,.;.,,                   !.  The  InhabiU 

that  an  intent  cannot  be  collected  in  the  absence  of  amsof 

Gkeat 

express  terms.  Wishford. 

Order  of  sessions  confirmed. 


Pearce  against  Cheslyn.  Tr*^^^ 

^  Nov.  17th. 

REPLEVIN.     The  defendant  avowed  for  rent  ar-  By  a  paper 
entitled  a  xne- 

rear;  and  the  plaintiff  pleaded  in  bar  non  tenult.  morandumof 
On  the  trial  before  Vaughan  J.,  at  the  last  Leicestershire  signed  by 
assizes,  the  defendant,  to  shew  the  holding,  offered  in  defendant,  it 
evidence  two  papers.    The  first  was  entitled,  "  Memo-  Jefe^i^aLd' ' 
randum  of  an  agreement  made  and  entered  into  the  JT^J^d'^Ae 
29th  day  o(  January  1833,  between  Richard  Chedyn^  annexed  con- 

tract  for 

[the  defendant]  **  and  John  Welberley;^  but,  in  effect,  it  taking  and  let- 
tins  certain 
amounted  to  a  lease  of  the  premises  on  which  the  dis-  lands;  that 

tress  was  taken,  at  a  larger  rent  than  that  distrained  defendan^*^ 

for,  though  in  other  respects  on  the  terms  set  out  in  the  ^,^Vto  uke, 

avowry.     The  second  was  annexed  to  the  preceding,  {^f  Jjg**i|^J|d«, 

and  was  as  follows : —  "  Langleu  Prioru.  16th  March  "P?»  **»«  ^on- 

'^   '^  ^  diUonscon- 

1833.      Memorandum  of  agreement.      Whereas  the  taincd  in  the 

annexed  con^ 

within   named  John   WebberUy  and   Richard  Chedyn^  tract;  «tbe 
having  agreed  to  abandon  the  annexed  contract  for  the  annually  paid 
taking  and  letting  the   farm   and   lands   &c.   therein  ^^^^^laA 
named,  called  &c.,  we,   WiUiam  Pearce,  of  &c,  and  ^gS/.f  i!^*"""' 
the  said  Richard  Cheslyn^  do  agree,  the  former  to  take  '^^^I^i'J^^J'lJe 

other  to  execute 
A  auailar  agreement  to  the  one  recited  and  referred  to.**  This  agreement  had  a  3/.  stamp. 
Tlie  annexed  agreement  had  no  stamp,  and  was,  in  effect,  a  lease  from  the  defendant  to 
W,  Mttiiig  out  regularly  the  terms  of  the  tenancy,  &c. 

Held,  that  the  stamped  agreement  incorporated  the  unstamped  one,  and  that  the  two 
.together  might  be  giren  in  evidence  as  a  lease  on  the  terms  contained  in  the  unstamped 

"Voi.  IV.  Q  and 
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1835.        and  become  tenant,  and  the  latter  to  let  and  to  farm  set, 
""'""'       the  therein  farm  of  &c.y  upon  the  conditions,  agree- 

Pkarcb 

jggttkut  ments,  &c.,  contained  in  the  same,  dated  £9th  January 
1839,  between  the  said'c^An  WebberUy  and  Bichari 
Chesh/Hy  the' said  rent  to  be  annually  paid  by  quarterly 
payments,  and  to  be  in  amount  220/. ;  and  we  further 
bind  ourselves  to  the  other  to  execute  a  similar  agree- 
ment to  the  one  recited  and  referred  to/'  (Signed  by 
the  plaintiff  and  defendant.)  The  former  instrument 
had  no  stamp ;  the  latter  had  a  stamp  of  S/.  The 
plaintiff's  counsel  objected  that  the  former  instrument 
could  not  be  read  for  want  of  a  stamp ;  and  that  the 
latter  instrument  did  not  amount  to  a  demise.  The 
learned  .Judge  over-ruled  the  objection,  and  the  defend- 
ant had  a  verdict  In  this  term  {Friday^  November 
6th)  (a), 

6.  T.  White  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  had.  The 
agreement  between  the  defendant  and  Webberley  required 
a  lease  stamp,  and,  not  having  one,  could  not  be  rend  at 
all ;  and,  if  that  be  left  out  of  the  evidence,  the  second 
agreement  cannot  of  itself  shew  the  terms  of  the  holding. 
[Lord  Denman  C.  J.  Suppose  an  instrument  refer,  for 
the  terms  of  the  holding,  to  the  terms  contained  in  a 
newspaper,  or  in  the  "  Attorney's  Pocket-book."]  Here, 
the  instrument  containing  the  reference  does  not  make 
a  present  demise.  The  pJEirties  are  to  execute  an  agree- 
ment similar  to  the  original  one.  In  Poole  v.  Bentley  {b) 
an  instrument  containing  such  a  clause  was  held  to  be 

{a)  Before  Lord  DemMnC  J.,  PoMeioii,  JPiOmiiw,  and  CohridBe  Ju 

a  lease; 
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a  lease ;  bat  in  that  case  there  was  an  additional  clausci  1885. 
**  This  agreement  to  be  considered  binding  till  one  fuUy  ' 
prepared  can  be  produced."  In  SUiniforth  v.  Fojb  (a)  jigamtt 
the  instrument)  which  was  held  to  be  a  lease^  contained 
words  from  which  it  was  inferred  that  the  relation  of 
landlord  and  tenant  was  to  commence  immediately: 
here,  nothing  appears  but  the  intention  to  create  such  a 
relation  by  a  future  instrument  In  Doe  dem.  Pearson 
V.  Bies  {b)  the  Court  called  in  aid  the  acts  of  the  parties 
to  explain  the  instrument :  but  here  there  was  no  evi- 
dence of  the  sort  And,  Jbesides,  in  that  case,  it  ap- 
peared firom  the  instrument  that  the  party  occupying 
the  premises  was  to  make  an  immediate  outlay.  ICole^ 
ridge  J.  The  cases  are  collected  in  Mr.  Bosco^s  Treatise 
en  tie  Law  of  Actions  relating  to  Real  Property  (c)]. 
There  will  not  be  found  one  in  which  the  agreement 
has  been  construed  as  a  present  demise,  where  there 
has  been  an  absolute  engagement  for  a  future  execution 
of  a  lease,  and  no  hardship  appeared  to  be  thrown  upon 
one  or  other  of  the  parties,  if  the  agreement  were  not 
so  interpreted. 

Qtr*  adv.  vidt. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court 

The  questioti  here  was,  whether  proper  evidence  was 
given  of  the  demise.  We  think  the  agreement  between 
the  plaintiff  and  defendant  incorporated  the  earlier  one, 
and,  with  that  incorporation,  constituted  a  perfect  lease 
on  the  terms  of  the  earlier  agreement     The  instrument 

(a)  7  Bmg.  590.  (6)  8  Mng.  178. 

(c>  Tit.  ^0cimeiUt  p.  516—533.  See  Warman  v.  Fmt/fiitt,  S  JB.  t 
Ad.  1042. 

Q  2  drawn 
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drawn  np  between  the  plaintiff  and  the  defendant  had  a 
stamp  sufficient  for  a  lease :  the  objection,  therefore,  as 
to  the  want  of  stamp  on  the  agreement  to  which  it  re- 
ferred, seems  to  hs  unfounded. 

Rule  refused* 


^if^^\u  HoLDEN  against  Raphael  and   Illidge, 

Esquires,  Sheriff  of  Middlesex. 

To  a  dedap-       |^  ASE  against  the  sheriff  of  Middlesex^  for  the  escape 

Atioa  against         V^ 

the  sheriff  for  of  Thomas  Sniedley  Turner,  arrested  upon  mesne 

an  escape  on 

mesne  process,  process  under  a  capias  at  the  suit  of  the  plaintiff, 
pleaded  tiiat.  First  plea,  Not  Guilty. 

^?^pe^  Second  plea,  that,  after  the  arrest  of  Tw^ier,  and  be- 

CTrin^ott  of  *  '^'^  ^®  ^^  suffered  to  go,  &c.,  and  before  the  expiration 

eight  days  Qf  eig[ii  days  after  the  arrest,  to  wit,  on  &c.,  the  de- 
f rom  the  arrest,  ° 

be  took  a  baa     fendants  had  taken  from  hioi  a  bail  bond,  with  two 

bondy  duly 

subscribed  with  sureties,  whereby  &c.  (describing  the  obligatory  part 
cording  to  the  of  the  bond),  to  which  said  bond  was  duly  subscribed  a 
tute^&c.,and  Certain  condition  according  to  the  form  of  the  statute  in 
the  pU^ti^  such  &c,  for  the  due  putting  in  of  special  bail  for  the 
tifftwk*^"'  said  Turner  according  to  the  exigency  &c.;  and  that 
the  replication    afterwards,  and  before  the  commencement  of  this  suit, 

traversed  that 

any  condition     to  wit  &c.,  the  defendants  duly  assigned  the  bail  bond 

was  subscribed 

according  to  to  the  plaintiff.  Verification.  Replication,  that  there 
sutute,  &c  ^^  Aot  any  condition  duly  subscribed  to  the  said  bond 
the^efendMit  according  to  the  form  of  the  statute,  Stc,  in  manner 
did  not  support  ^^^j  f^^^  g^^     Similiter. 

his  issue,  by 

produdng  it 

bail  bondj  which  was  regular  in  all  respects  except  that,  in  the  recital  of  the  condition,  the 

writ  &C.  was  said  to  have  been  delivered  **  to  the  said         ■ ;  **  and  that,  in  the  operative 

iHurt  of  the  condition,  the  words  were  **  i£  the  said  — —  do  cause  special  hail,  &c. ;"  the 

prisoner's  name  being  omitted  in  those  two  places  only. 

On 
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On  the  trial  before  Littledale3.j  at  the  Middlesex        1835. 
sittings  in  this  term,  the  escape  was  proved.    The  bond        ~^ 
(which  was  in  a  printed  form)  was  produced,  and  ap-        aeaaut 
peared  to  be  complete  in  the  obligatory  part,  containing 
the  names  of  Turner  and  his  two  bail  as  obligors.     The 
condition,  in  the  usual  form,  recited  that  the  above 
bounden   Thomas  Smedley  Turner  had  been  taken  by 
virtue  of  a  writ  against  the  said  Thomas  Smedley  Turner^ 
and  that  "  a  copy  of  the  said  writ,  together  with  every 
memorandum  or  notice  subscribed  thereto,  and  all  in- 
dorsements  thereon,    was   on   execution   thereof  duly 

delivered  to  the  said ;  and  whereas  he  is  by  the 

said  writ  required  to  cause  special  bail  to  be  put  in  for 
him  in  the  said  Court  to  the  said  action  within  eight 
days  after  execution  thereof  on  him,  inclusive  of  the  day 
of  such  execution  ;  now  the  condition  of  this  obligation 

is  such,  that  if  the  said do  cause  special  bail  to 

be  put  in  for  him  to  the  said  action  in  his  Majesty's 
said  Court,  as  required  by  the  said  writ,  then,  &c.'' 
The  two  blanks  were  not  filled  up.  The  defendants* 
counsel  contended  tliat  this  bond,  notwithstanding  the 
omissions,  supported  the  plea.  The  learned  Judge  re- 
fused to  nonsuit,  but  gave  leave  to  move  for  a  nonsuit, 
and  a  verdict  was  returned  for  the  plaintiff  fof  55L  5s.  6d, 
die  sum  indorsed  on  the  capias  for  bail. 

On  the  same  day  {Tuesdai/f  November  Sd  (a) ), 

Alexander  moved  accordingly.  This  condition  was 
sufficient  under  the  issue  on  the  second  plea.  The  ob* 
ligatory  part  gives  the  full  names  of  the  obligors ;  and 
the  recital,  at  the  commencement  of  the  condition,  gives 

(a)  Before  Lord  Dentnan  C.  J;  Patieson,  WUHamt,  and  Coleridge  Jt. 

Q  3  the 


Rapbaxi.. 
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1835.        the  name  of  the  party  arrested,  and  shews  that  the  writ 
n  was  against  him  by  that  name:  then  the  conditibn  re- 

cites, that  a  copy  of  the  said  writ  was,  on  the  execution 
thereof fi  duly  delivered  <<  to  the  said  — •"  The  due 
delivery  could  only  be  to  the  party  arrested,  and  the 
blank  must,  therefore,  be  read  as  if  filled  up  with 
Ti/mer's  name.  The  recital  then  continues,  *^  And 
whereas  he  is  required  hy  the  said  writy*  &c.;  the  re- 
quisition of  the  writ  could  only  be  upon  the  party  ar- 
rested. So  the  word  Aim,  occurring  twice  immediately 
after,  must  be  referred  to  Turner.    Then  follows  the 

condition,  *'  that  if  the  said do  cause  special  bail 

to  be  put  in  for  him:**  there  can  be  no  doubt  that 
the  blank  means  the  same  person  as  the  word  Atm, 
which  must  refer  to  the  person  rderred  to  by  the  word 
him  just  before ;  and  that  clearly  identifies  the  whole 
with  TufTierj  the  defendant  named  in  the  writ  The 
doctrine  of  intendment  was  carried  quite  as  fiir  as  this 
in  Coles  v.  Hulme  (a),  where,  in  an  action  on  a  bond 
for  7700/.,  issue  being  joined  on  non  est  factum,  the 
bond  produced  had  in  the  obligatory  part  merely  7700, 
without  any  thing  to  designate  pounds.  By  the  con- 
dition, it  appeared  that  the  bond  was  given  to  secure 
various  sums  of  money  composed  of  pounds ;  and  Lord 
Tenterdefif  at  Nisi  Prius,  held,  that  from  this  the  word 
*^  pounds"  might  be  intended  in  the  obligatory  part: 
and  the  Court  refused  a  rule  for  a  nonsuit.  Lord 
TenterdeUy  in  bank,  said,  '^  In  every  deed  there  must 
be  such  a  degree*  of  moral  certainty  as  to  leave  in  the 
mind  of  a  reasonable  man  no  doubt  of  the  intent  of  the 
parties.    The  question  in  this  case  is,  Whether  there  is 

{a)  SB.iC  568. 

in 
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in  ibis  bond  that  degree  of  moral  certainty  as  to  the        1835. 
species  of  money  in  which  the  party  intended  to  become 
bound?"     And  Bayly  J.  said,  <<  It  has  been  decided, 
that  in  furtherance  of  the  obvious  intent  of  the  parties, 
even  a  blank  may  be  supplied  in  a  deed."     The  reporters 
suggest  in  a  note,  that  the  decision  alluded  to  was  Lord 
Say  and  Seal's  Case  (a),  where  this  Court  supplied  the 
name  of  the  bargainor,  in  the  operative  part  of  a  bargain 
and  sale  to  make  a  tenant  to  the  praecipe,  the  other  parts 
of  the  deed  enabling  them  to  do  so;  and  the  decision  was 
affirmed  in  the  House  of  Lords  {b).    In  the  same  note, 
other  cases  are  cited  to  a  similar  effect;  and,  among  others, 
Langdon  v.  Goole{c\  which  strongly  resembles  the  present  . 
case.     The  nature  of  the  instrument  here  is  in  £Eivour  of 
the  desired  intendment ;  for,  by  stat.  23  H.  6.  c.  10.  s.  7., 
the  form  of  the  condition  is  prescribed,  <*  that  the  said 
prisoners  shall  appear,"  &c.;  and  stat  2  W.  4.  c.  39.  s.  4. 
directs  that  the  copy  shall  be  ^<  delivered  to  every  person 
upon  whom  such  process  shall  be  executed ; "  and  the 
act  last  mentioned  supplies  the  form  of  the  capias  (sched< 
No.  4.),  <*  safely  keep*'  the  party  to  be  arrested  ^'  until 
he  shall  have  given  you  bail."    Now  here  the  name  of  the 
person  who  is  prisoner,  and  upon  whom  the  process  is 
executed,  clearly  appears  by  the  recital  in  the  condition; 
and,  as  the  Court  must  know  judicially  to  whom  the 
writ  was  to  be  delivered,  and  who  was  to  put  in  bail» 
they  will,  from  this  knowledge,  and  to  avoid  presuming 
a  violation  of  duty,  supply  the  two  blanks.    In  Flight 
T.  Lord  Lake  (d)  the  column  in  the  memorial  of  an 
annuity,  which,  by  stat.  53  G.  3.  c.  141.  5.  2.,  should  have 

(a)  \0Mod.A6. 

(6)  LvrdSo^muiSeoUi,  Lkyd,4Bro.  P.  C.  7S.  (Sd  edit) 

(c)  3  Lev,  81.  (d)  S  New.  Co.  7S. 

Q  4  -  been 
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been  headed,  **  Person  or  persons  for  whose  Kfe  or 
lives  the  annuity  or  rent  charge  is  granted,^  was  headed 
thus,  ^  Person  for  whose  the  annuity  is  granted;"  and 
the  Court  supplied  the  word  "  life,**  Tindal  G  J.  say- 
ing, •*  The  only  question  is,  whether  any  person  apply- 
ing an  ordinary  understanding  to  this  memorial  could 
misapprehend  what  was  intended.**  That  is  the  fair 
criterion  in  the  present  instance. 


The  Court  took  time  to  speak  to  LiUkdale  J. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.  on  this  day  said :   We  are  of 
opinion  that  there  is  no  ground  for  granting  a  rule. 

Rule  refused. 


Wedtmday, 
Nov,  IStb. 


The  King  against  The  Marchioness  Dowager 

of  DOWNSHIRE. 


An  indictment    TNDICTMENT  for  obstructinff  «a  certain  common 

for  obstrucuon     X  ^  ° 

ofa  public  way,        and  public  footpath,  leading  from  the  turnpike  road 

•describing  it  as 

from  J.  to-  from  the  parish  of  OinbersUy  to  the  parish  of  Holt,  in 
S.,  is  satisfied  the  county  &c.,  towards  and  unto  the  parish  church  of 
SubjiTwa"/*  *e  said  parish  of  OmbersUyr  Plea,  Not  Guilty.  On 
!rf?^"lSgh  *^  ^^'***  ^^^"^^^  Wmiams  J.,  at  the  Worcester  Summer 
TOrf"brtI)ee     ^^'^^^  IBS*,  the  obstruction  was  proved;  but  a  ques- 

A,  and  A  at      tion  arose  whether  the  path,  shewn  to  be  obstructed, 

an  acute  .^ 

angle ;  and       answered  the  description  in  the  indictment     The  path 

though  the 

part  from  A.  to  the  angle  be  an  immemorial  way,  and  the  part  from  the  angle  to  A  be 

recently  dedicated.    . 

B.  was  a  church:  the  path  from  A,^  after  passing  the  point  at  which  the  obstruction 
took  place,  reached  the  cbarcbyard,  but  not  the  church,  before  rieacbtng  the  angle  : 
Held  by  Lord  Denman  C.  J.,  and  semble,  per  Coleridge  J.,  that  this  proof  would  not  bare 
supported  an  indictment  describing  the  whole  as  an  immemorial  way. 

com-* 


ThcKnro 
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cominenced  at  a  point  in  the  turnpike  road  from  Om^       1885. 
berdey  to  Holt^  and  thence  was  continued  to  a  gate 
opening  into  JEui  inclosure,  on  the  Western  side  of  that 

The 

inclosure.  The  obstniction  was  between  this  gate  and  MarchioneM 
the  point  before  mentioned.  The  inclosure  contained  DoinrnmuL 
tl^e  site  of  the  old  parish  church  of  Qmi^sfey,  which  had 
been  pulled  down,  and  the  new  parish  church,  which 
had  been  erected,  and  was  made  the*  parish  church, 
under  an  act  of  parliament  (54  6. 8.  c.  ccxviii.,  local 
and  personal,  public).  From  the  gate  on  the  Western 
side,  a  path  passed  through  the  Inclosure  between  the 
two  sites,  leaving  the  site  of  the  old  church  on  the  right, 
and  the  new  church  on  the  left,  to  a  gate  on  the  Eastern 
side  of  the  inclosure,  and  so  to  the  village  of  OmbersUyk 
Persons  entering  by  the  Western  gate,  going  to  the  old 
church,  turned  off  to  their  right  from  tUs  path,  after 
entering  the  inclosure,  and  went  to  the  old  church  by  a 
path  in  a  South  Eastern  direction,  forming  an  obtuse 
angle  with  their  previous  course.  Persons  entering  at 
the  Western  gate,  and  going  to  the  new  church,  followed 
the  Easterly  direction  further  on^  and  then  turned  off 
to  their  left,  by  a  gravelled  path,  in  a  North  Western 
direction,  forming  an  acute  angle  with  their  previous 
course,  and  coming  up  to  the  new  church  itself.  Some<- 
times,  however,  persons  going  to  the  new  church,  almost 
immediately  after  entering  the  Western  gate,  quitted 
the  path  running  through  the  inclosure  from  West 
to  East,  and,  turning  to  the  left,  crossed  the  church* 
yard  to  the  new  church  in  a  North  Eastern  direction, 
forming  an  obtuse  angle  with  their  previous  course,  and 
some  evidence  was  given  to  shew  that  the  grass,  on  the  part 
of  the  churchyard  traversed  by  this  last-mentioned  route^ 
was  kept  mown  for  the  convenience  of  persons  frequents 

ing 
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1835.  ing  the  new  church ;  but  this  was  not  fully  established* 
The  spaces  round  the  sites  of  the  old  church  and  the 
new  church,  on  the  right  and  left  respectively  of  the 
path  from  the  Western  to  the  Eastern  gate  of  the  in- 
D^a^l^^iMM,  closure,  were  called  respectively  the  old  and  new  church 
yards,  but  they  were  open  to  each  other,  and  both 
within  the  one  inclosure.  The  path,  from  the  point  in  the 
road  from  Omberdey  to  Holt  to  the  Western  gate  of  the 
indosure,  was  an  immemorial  public  path,  and  so  was  the 
path  leading  from  West  to  East  through  the  inclosure, 
and  that  connecting  the  last-mentioned  path  with  the 
old  church ;  but  the  public  paths,  if  any,  connecting 
the  path  from  West  to  East  with  the  new  church, 
did  not  exist  before  the  new  chiirch  was  built  The 
defendant's  counsel  objected  that  the  parish  church, 
mentioned  in  the  indictment,  must 'be  considered  to  be 
the  new  parish  church ;  and  that  the  evidence  did  not 
shew  that  this  was  a  terminus.  His  Lordship  took  a 
note  of  the  objection,  and  permitted  the  case  to  proceed : 
and  he  finally  left  it  to  the  jury,  whether  the  path  up  to 
the  new  church  had  been  dedicated  to  the  public. 
Verdict,  Guilty.  In  Michaelmas  term,  1834*,  Jervis 
obtained  a  rule  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  and  a  verdict  be  entered  for  the  de- 
fendant, or  a  new  trial  be  had,  on  the  ground  of  mis- 
direction* 

Tal/burd  Serjt,  Godson^  and  fV.  J.  Alexander^  now 
shewed  cause.  First,  the  terminus  is  correctly  described* 
Even  if  the  path  do  not  actually  come  up  to  the  edifice 
of  the  church,  it  does,  undisputedly,  come  to  the 
churchyard,  and  that  sufficiently  answers  the  description 
*' towards  and  unto  the  chorch."     Such  a  descriptiqa 

cHinnot 
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c:aiiiiot  possibly  mislead;  and  the  obstruction  itself  was        1835. 
at  an  earlier  part  of  the  path ;  so  that  there  is  no  neces- 

The  Kixo 

sity  to  construe  this  part  of  the  description  very  strictly.  ttgamti 
Thus  in  derke  v.  Cheney  (a)  it  is  laid  down  that,  if  a  iffarchioncM 
justification  in  trespass  be  made  out  in  virtue  of  a  road  Dowvuiub 
over  the  Jocus  in  quo,  it  is  not  material,  after  verdict, 
whither  the  road  leads.  Even  in  the  case  of  a  private  way 
it  is  not  necessary  to  describe  the  intervening  closes ; 
Simpson  v.  Lewikwaite  (&).  Rouse  v.  Bardin  {c)  shews 
.  he  same  of  a  public  highway  of  which  the  termini  are 
set  out.  Lord  Loughborough  there  differed  from  the 
majority  of  the  Court;  but  the  opinion  of  the  majority 
was  upheld  in  Simpson  v.  Leaothwaite  {b).  It  is  true 
that,  in  Wright  v.  'Rattray  {d),  a  way,  described  in  the 
declaration  as  leading  from  A,  over  a  close  of  the  de- 
fendant, to  £.,  was  held  not  to  be  established  by  proof 
of  a  way  passing,  from  A.^  over  the  defendant's  close, 
towards  A,  but  intercepted,  between  the  defendant's 
close  and  £«,  by  a  close  over  which  there  was  no  way :  . 
that  was  because  the  easement  was  described  to  be 
where  it  could  not  be.  The  party  could  not  get  by 
that  way  to  B.  And  Lord  Kenyon  suggested  that, 
if  the  way  had  been  described  as  taooards  A,  it  would 
have  been  good.  That  is  so  here.  In  Alien  v.  Ormond  {e) 
it  was  held  that  a  private  right  of  way,  laid  as  unto  and 
into  a  public  highwrn/^  was  proved  by  evidence  of  a  pri- 
vate way  leading  to  a  public  footway^  though  perhaps 
the  declaration  might  have  been  specially  demurred  to 
for  want  of  certainty.  Secondly,  the  path  does  in  fact 
lead,  by  a  route  which  deviates  from  a  direct  line  only 

(a)  1  Vetd.  IS.  (6)  ZB.^Ad.  226. 

(c)  1  JET.  BL  351.  {d)  1  EaA,  S77^ 

(e)  ^E€Ui,4. 
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1885*        by  an  obtuse  angle,  up  to  the  edifice  of  the  church, 

~       by  the  first  turning  to  the  left,  over  the  mown  grass. 

agairut        {WiUiams  J.  You  can  hardly  carry  that  evidence  so  far 

Marchioneat    as  to  make  out  a  path  over  the  grass.]    Thirdly,  the 

BowHSBiKK.    P&th  actually  reaches  to  the  edifice  of  the  church,  by 

the  gravelled  path  in  the  north  western  direction.     It  is 

certamly  reflected  back  at  an  acute  angle;  but  this  is 

immaterial.     It  is  not  necessary  that  the  path  should  be 

straight ;  nor  are  there  any  rules  limiting  the  degree  in 

which  it  may  deviate  fr9m  straightness.     It  would  be. 

different  if  the  path,  as  described,  could  not  lead  to  the 

terminus  without  actually  retracing  some  part  back- 

waifds.     That  was  the  case  of  Rex  y.  Great  Canfield  (a). 

JerviSf  Whately^  and  Talbot  contreL  It  is  laid  down 
by  Taunton  J.,  in  Simpson  v.  Lewtkwaite  (i),  that  in 
pleading  a  public  highway  it  is  not  necessary  to  set  out 
the  termini,  but  in  pleading  a  private  highway  both 
termini  must  be  set  out  with  certainty.  But,  if  the  ter- 
mini of  a  public  highway  be  professedly  set  out,  as  here, 
they  must  be  proved  as  laid.  Here  they  are  not  so 
proved.  The  path  should  be  shewn  to  reach  actually 
up  to  the.  terminus,  the  church.  One  test  of  this  is, 
that,  if  this  indictment  be  supported,  the  defendant  will 
be  charged  with  the  repair  of  all  up  to  the  church; 
therefore  nothing  less  ought  to  be  proved.  Again,  if 
.she  were  hereafter  indicted  for  the  same  obstruction, 
and  the  indictment  were  to  describe  the  path  properly 
as  terminating  at  the  Western  gate,  this  record  would 
not  support  a  plea  of  auterfois.  acquit ;  for  it  would  be 
said  that  the  previous  acquittal  might  have  been  for  an 

(a)  6  Esp*  13G.  {b)  3  B.  Jj;  Ad.  233. 

obstruction 
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obstroction  between  the  Western  gate  and  the  church :        1835. 

Simpson  v.  Lewtktjxxite  {a)  and  Bjome  v.  Bardin  (i)  shew 

merely  that  the  mention  of  the  closes  between  the  ter-        against    . 

•^  The 

mini  is  not  necessary.     Here  the  objection  is,  that  the     Marchioness 

IDowaser  o£ 

termini  themselves  are  fidsely  laid,  and  the  path  is  de-  Dowvsbuix. 
scribed  as  extending  &rther  than  it  actually  does  extend. 
Jackson  v.  Shittito{c)  is  distinguishable  on  the  same 
ground :  there  the  party  was  entitled  to  go  from  one 
terminus  to  the  other,  as  he  claimed,  although  part  of 
the  intermediate  road  was  not  an  easement,  but  his  own 
close.  But,  where  the'  party  had  actually  claimed  a 
right  of  way  over  a  close,  which  close  was  not  his 
own,  and  over  which  there  was  no  way,  it  was  held 
that,  as  he  could  not  reach  the  terminus  named  by 
the  described  way,  the  variance  was  &tal ;  Wright  v. 
Battray{d}.  That  case  is  precisely  m' point;  for  here 
the  path  does  not  reach  the  terminus  named :  the  lan- 
guage of  Dodderidge  J.,  in  Slawman  v.  fVest  (^),  cited 
in  Wright  v.  Battrcty  {d\  goes  still  further.  It  is  said 
that  the  terminus  is  referred  to  only  by  the  word  ^^  to- 
wards." But  the  expression  is  '*  towards  and  unto:^* 
"  unto "  means  more  than  "  towards."  In  Lempriere 
V.  Humphrey  {g)  this  Court  held  that,  where  an  abuttal 
was  referred  to  in  pleading  by  the  word  "  towards,"  and 
the  other  side  did  not  complain  of  the  uncertainty,  but 
pleaded  over,  the  party  setting  out  the  abuttal  might  ap- 
ply the  description  to  a  place  not  contiguous  to  the  abut- 
tal, though  the  word  '*  towards  "  was  improperly  used. 
That  shews  that  the  word  "  unto  "  restricts  the  descrip- 

(a)  3  B.  i  Ad.  226.  (fi)  1  H.  BL  351. 

{c)  Cited  in  Ifrighi  v.  Rattray^  1  East,  381.         {d)  1  Etut,  377. 
[e)  Palm.  387.  {g)  SA.^  E,  181. 

tion 
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18S5.  tion  much  more  dosely  than  the  word  '^towards.** 
Then,  if  it  be  necessary  to  shew  that  the  path  reaches 
the  terminus  named,  does  this  path  do  so?    It  is  aU 


The  Knio 


The 

MaicfaioiicM  tempted  to  estabUsh  this  in  two  ways.  The  first  is  by 
^!^I!!^M  ^^  passage  said  to  take  place  over  the  grass  in  the 
churchyard,  which  has  no  requisite  of  a  path.  Hie 
other  is  by  resorting  to  the  path  which  turns  back  to- 
wards the  church,  at  an  acute  angle  with  the  line  of 
path  previously  gone  over.  If  that  were  sufficient,  any 
route,  however  circuitous  and  indirect,  by  which  it  was 
possible  to  get  from  one  point  to  another,  might  be  de- 
scribed as  a  path  from  the  one  to  the  other.  It  must  be 
understood  that  the  path  should  lead,  in  the  common 
sense  of  the  words,  from  terminus  to  terminus ;  Bex  v. 
Qreat  Canfield  {a).  Besides,  if  this  indirect  path  be  re- 
sorted to,  the  objection  arises,  that  what  is  called  a  path 
is  in  &ct  two  paths ;  one  being  ancient  and  immemorial, 
and  the  other  recently  dedicated.  Had  the  indictment 
described  the  whole  path  as  immemorial,  it  must  have 
fiuled,  on  proof  that  part  of  the  path  was  recent.  Here 
the  evidence  of  user  shewed  the  intention  of  the  pro- 
secutor to  treat  the  path  as  ancient  throughout;  and  the 
indictment  so  explained  is  void  for  misdescription. 

Lord  Denman  C.  J.  It  apppears  to  me  that  there  has 
been  no  misdirection.  There  is  a  path  answering  to  the 
description  in  the  indictment,  by  which  you  may  reach 
Omberslet/  church.  It  is  true  that  in  doing  so  you  must 
describe  an  acute  angle;  but  that  does  not  make  a  vari- 
ance.   Bex  V.  Great  Canfield  (a)  is  the  only  case  which 

(a)  6  £tp.  136. 

appears 
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iqjpetfs  to  raise  the  question  of  misdirection.  But  there,        I  SS6» 
in  order  to  i*ea€h  the  terminus  by  the  path  described, 
it  was  necessary  to  return  back  over  the  ground  already 


The  Kwa 


The 

passed.  Here,  no  part  is  passed  orer  twice;  bat  the  MttchioneM 
objection  is  merely  that,  having  reached  a  certain  point,  ^^^H^Sama. 
it  is  necessary  to  turn  at  an  acute  angle,  and  go  on  to 
the  church  by  a  di&rent  path.  But  this  latter  part  of 
the  path,  though  new,  is  as  much  a  public  path  as  the 
rest;  so  that  no  di£Bculty  arises  in  that  respect  If  the 
whole  path  were  described  as  immemorial,  there  would 
certainly  be  a  variance.  As  to  the  suggestion  respect- 
ing a  second  indictment,  and  plea  of  auterfois  acquit, 
I  do  not  feel  the  difficulty :  it  would  always  be  neces^ 
tary  to  shew  where  the  obstruction  complained  of  in 
the  former  indictment  took  place. 

Patteson  J.  I  think  there  was  no  misdirection.  I 
was  struck  with  the  argument,  that  part  of  the  foot- 
path  in  question  was  an  ancient  way,  and  part  a  way 
newly  dedicated.  But,  upon  consideration,  I  think 
that  creates  no  difficulty.  If  it  make  up  one  entire 
road,  it  is  immaterial  at  what  time  the  several  parts  be- 
came public  If,  as  in  Rex  v.  Great  Canfield  (a),  the 
description  could  have  been  satisfied  only  by  going  to 
a  certain  point,  and  then  returning  back  by  the  same 
route,  it  would  have  been  a  different  case :  but  here  you 
go  along  an  ancient  highway,  and  make  an  angle  back- 
wai'ds,  but  do  not  retrace  any  part. 

Coleridge  J.  I  am  of  the  same  opinion.  If  the 
path  were  claimed  as  an  immemorial  highway,  I  should 

(a)  S  Etp.  asff. 

fed 
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(eA  a  difficulty;  bat  that  is  not  so.  The  user  suffi- 
dently  makes  them  one,  for  the  purpose  of  the  in- 
dictment, provided  the  jury  find  that  all  is  a  public 
highway  to  the  church,  though  a  circuitous  one.  Per- 
^^^^SuMM,  hAps  it  is  rather  in  favour  of  the  prosecution,  that  the 
attempt  to  shew  a  way  over  the  grass  failed;  for  the 
inference  is  stronger  that  the  other  route  is  the  path. 

Williams  J.  I  thought  the  evidence  sustained  the 
.  allegations,  and  that  there  was  no  variance.  The  ques- 
tion comes  shortly  to  this :  do  the  words  "  towards  and  ' 
unto"  imply  any  degree  of  directness?  There  is  no 
rule  which  lays  down  that,  because  a  road  forms  an 
acute  angle  in  order  to  reach  a  terminus,  it  does  not 
*  lead  ^^  towards  and  unto  "  the  terminus. 

Rule  discharged. 
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Brown  and  Others  against  Tayleur.  T?""*^' 

'^  Abu.  ]9tb. 

ASSUMPSIT  on  a  policy  of  insurance.     On  the  trial  Insurance  on  a 
ship  "  at  and 

before  Lord  Denman  C.  J.,  at  the  sittings  in  London  from  her  port 
after  Trinity  term  1834?,  it  appeared  that  the  insurance  No^tk  America 
was  upon  goods  and  merchandize,  and  also  upon  the  g^e  to^ln' 
body,  tackle,  &c.,  of  and  in  the  ship  Pennth,   "  lost  P*^  ""^^L  . 

^ '  '  '  ^  cargo  at  A.,  in 

or  not  lost,  at  and  from  her  port  of  ladinff  in  North  ^f^  Brum- 

^  \  ®  iMcit:,  and  then 

.4^erica^  to  Liverpool  f*  beginning  the  adventure  upon  sailed  from 

thence  to  B,^ 

the  goods  from  the  loading  thereof  on  board,  &c.     A  in  the  same 

II  1      ,  1  /•        1         1   •        province,  seven 

totaHoss  was  proved;  but,  upon  the  case  tor  the  plam-  miles  distant, 

tiffs,  Sir  James  Scarlett^  for  the  defendant,  contended  bayoftbTwa. 

that  there  had  been  a  deviation.     The  evidence  on  this  ^®  !j*^  ^^ 

point  was  as  follows :  —  ^""S®*  ■"**  ^^'^ 

*  returned  to  K. 

The  Penrith  was  launched  at  Cocagne,  in  the  province  *<>  receive  pro- 
visions, &c., 
of  Neno  Brunswick^  at  the  end  of  June  1828.     Her  bur-  after  which  she 

t  K    n        t  t»         %  i*  %       sailed  for  Eng'- 

den  was  510  tons.     A  few  days  after  she  was  afloat,  she  land,  and  was 
began  to  take  in  a  cargo  of  timber  at  Cocagne^  and  she  voyage.  V 
continued  to  do  so  for  three  weeks.     The  lower  hold,  3"frora"j?to 
which  would  contain  from  4*00  to  500  tons,  was  loaded  at  ^*«'«joo/-   B, 

and  A.  were 

Cdcagne.     During  this  time  the  vessel  was  described  in  situate  on 

creeks  opening 

evidence,  as  lying  "  in  the  stream,  inside  of  the  Cocagne  into  the  Uay, 

bar/'     On  the  1st  of  August j  she  sailed  from  thence  to  spoken  of  by 

Buktouche^  described  by  different  witnesses  as  five,  and  w'lJor^^uT 

seven,  miles  distant,  to  complete  her  loading.     She  ar-  J^ein^hi^^a 

rived  there  in  a  few  hours.     Cocagne  and  Buktouche  are  ^f"^"^' 

situate  on  different  creeks  of  the  same  bay.    Buktouche  custom-house 

"  ofliccrs,  and 

is  not  in  the  line  of  voyage  from  Cocagne  to  Liverpool.  ^^^  "«<>»  the 

jurisdiction  of 
the  custom-house  of  St.  John,  New  Brunswick, 
Held  that,  after  the  ship  had  begun  to  load  at  A'.,  that  was  her  port  of  lading ;  that  the 
term  '<  port  of  lading  **  in  the  policy  did  not  allow  of  her  afterwards  going  to  j9.,  and  that 
her  doing  so  was  a  deviation* 

Vol.  IV.  R  The 
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18S5.  The  Penrith  lay  off  Buktauche  three  weeks  to  take  in 
the  residue  of  her  cargo,  and  returned  to  Cocagne  on 
the  22d  of  August  to  receive  provisions,  water  and 
wood,  and  to  get  the  ship  ready  for  sea ;  but  she  took  no 
additional  cargo,  unless  (which  was  mentioned  as  doubt- 
ful) a  few  pieces  of  timber  on  the  deck.  She  sailed  lor 
England  on  the  Slst  of  August ^  and  was  lost  on  the 
voyage.  Cocagne  was  spoken  of  by  witnesses  as  a  *<  har- 
bour," and  a  ^^  port,"  and  Buktouche  as  a  *^  port,"  but 
neither  had  a  custom-house,  though  there  were  officers 
of  customs  at  both  places,  and  it  appeared  that  both 
were  within  the  jurisdiction  of  the  custom-house  of  St. 
Johnj  New  Brunscoick.  The  Penrith^  though  built  at 
Cocagne,  was  registered  at  the  port  of  St.  John  {a).  The 
letter  ordering  the  insurance  was  dated  August  25th, 
1828. 

The  Liord  Chief  Justice  gave  leave  to  move  to  enter 
a  nonsuit  on  the  objection  taken,  and  the  plaintiff  had 
a  verdict.  In  the  following  term  a  rule  nisi  was  ob- 
tained for  entering  a  nonsuit,  or  for  a  new  trial  upon 
grounds  which  it  is  unnecessary  to  notice,  as  the  de- 
cision of  the  Court  did  not  turn  upon  them. 

Sir  J.  Campbelli  Attorney-General,  Wightman  and 
Crompton  now  shewed  cause.  At  all  events  there  is  no 
ground  for  a  nonsuit,  because  there  was  some  evidence, 
at  least,  upon  which  the  jury  might  be  asked  whe- 
ther  Cocagne  and   Buktouche  were   not  parts   of  the 

(a)  It  appears  on  reference  to  a  map»  that  St.  John  is  on  one  side,  Cocagne 
mod^Buktouche  on  the  other,  of  the  neck  of  land  which  joins  New  Bruns- 
vnck  to  Nova  Scotia,  St.  John  is  on  the  bay  of  Fundy.  Cocagne  and 
Suktouche  are  in  the  gulph  of  S^.  Lawrence,  each  at  the  mouth  of  a  river. 
The  distance  from  St.  John  to  CocagJie  by  land  appears  to  be  about  100 
aules,  in  a  direct  line. 

same 
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same  port  of  ladingi  within  the  meaning  of  this  policy.  1 835. 
It  is  not  questioned  that  the  ship  was  bona  fide  em- 
ployed, at  both  places,  in  taking  in  her  homeward  cargo, 
and  that,  if  die  word  '^port''  in  the  policy  had  been 
*' ports,"  she  would  have  been  protected.  The  inten- 
tion clearly  was  that  the  vessel  should  be  covered  by 
the  policy,  while  fairly  employed  in  taking  in  her  cargo 
in  North  America.  For  the  purposes  of  the  insurance, 
Cocagne  and  Buktouehe  might  both  be  considered  as  the 
port  of  lading.  It  is  as  if  they  were  different  parts  of 
the  cove  of  Chrk^  or  any  similar  harbour.  In  point  of 
bud  it  is  well  understood  that,  on  coasts  where  wood  is 
taken  in,  ships  go  from  creek  to  creek  for  the  purpose ; 
and  the  present  policy  may  have  been  framed  as  it  is 
with  a  view  to  that  practice.  There  is  no  reason  for 
restricting  the  term  ^^  port"  to  the  first  place  at  which  the 
vessel  loads  a  piece  of  timber.  Suppose  this  insurance  had 
been  ^^at  and  from  her  port  of  lading  in  Jamaica;*^ 
Cnukshnnk  v.  Janson  (a)  and  Warre  v.  Miller  {b)  shew 
that,  in  that  case,  going  from  one  part  of  the  island  to 
another,  in  any  direction,  for  a  legitimate  purpose  would 
not  have  vitiated  the  policy.  Bond  v.  Nutt  (c)  is  to  the 
same  effect  In  Constable  v.  Noble  (d\  which  may  be  cited 
for  the  defendant,  it  was  held  that  a  policy  at  and  from 
IJfme  did  not  protect  a  voyage  from  BridpoH  Harbour, 
which  is  within  the  port  of  Lyme  ;  but  there  a  place  was 
named  ia  the  policy,  and  the  voyage  was  commenced  from 
a  different  place.  So  in  Payne  v.  Hutchinson  {e)  a  ship 
insured  from  Caermarthen  sailed  from  lianelly^  which  is 
a  member  of  the  port  of  Caermarthen^  and  the  voyage  was 

(a)  9  TaunX,  301.  (6)  AB.^C.  538. 

(c)  S  Cowp.  SOI.  (<q  8  TikwUk.  403. 

(«)  9  Toxad.  405.  note  (a). 

R  2  held 
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1835.        held  jnot  to  be  protected :  but  there  also,  the  place  named 


BaowN 


in  the  policy  was  different  from  that  at  which  the  voyage 
agairut  Commenced ;  and  the  policy  was  ^^  at  and  from  Caermar' 
ihert^  (not  the  port  of  Caermarthen\  which  evidently 
could  not  mean,  at  and  from  Uanelly.  And  the  two 
places  had  distinct  custom-houses.  The  vessel  cleared 
out  from  Llanelly^  not  Caermarihen.  To  make  the  pre- 
sent case  at  all  similar  to  that,  the  Penrith  should  have 
cleared  out  from  Buktouche,  Cocagne  and  Buktouche  may 
,  be  distinct  harbours,  but  they  are  not  distinct  ports. 
They  are  inconsiderable  places  on  the  coast,  not  having 
their  own  custom-houses,  but  subordinate  to  that  of  St. 
John.  A  ship  built  at  Cocagne  is  registered  at  St.  John. 
In  Warre  v.  Miller  (a)  Abbott  C.  J.  observed  that  it  did 
not  appear  whether  there  was  any  port,  properly  so 
called,  in  Grenada  ;  but  he  relied  on  the  fact  that  there 
was  only  one  custom-house  for  the  whole  island,  and 
adopted  the  proposition,  there  urged  in  argument,  that 
Grenada  must  be  considered  as  all  one  place.  It  is 
also  to  be  observed  here,  that  the  letter  ordering  the  in- 
surance was  dated  Atigust  25th :  at  that  time  the  Pe«- 
rith  had  returned  to  Cocagne^  and  there  was  nothing  that 
could  be  called  a  deviation  afterwards. 

Matde  and  Sir  fV.  W.  FoUett  control.  First,  as  to  the 
nonsuit  llie  Lord  Chief  Justice,  when  he  over-ruled 
the  objection  and  reserved  leave  to  move,  must  be  con- 
sidered as  having  directed  the  jury  that,  if  the  particular 
facts  relied  upon  by  the  defendant  were  proved,  they 
could,  legally,  *  make  no  difference  as  to  the  verdict 
The  distinction  between  "port"  and  "ports,"  in  such 

(a)4A^C.  545- 

,    a  case 
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a  case  as  this,  is  practically  important.  If  the  ship  1835. 
might  sail  to  several  places  to  take  in  her  cargo,  the 
risk  was  greater,  especially  where  the  vessel  was  to  sail  against 
late  in  the  year.  The  PenritJi^  when  at  Cocagne^  was 
lying  in  a  river,  which  was  a  harbour,  and  she'  went 
into  the  open  ^ea  to  reach  Buktouche.  According  to  the 
argument  for  the  plaintiffs,  she  might  have  gone  in  the 
same  manner  to  any  place  in  North  America^  wilhout 
deviating ;  and  the  policy  must  be  read  as  if  the  words 
"  her  port  of  lading  in "  were  omitted.  The  usual 
form,  where  it  is  intended  that  a  vessel  shall  go  to  dif- 
ferent places,  is  to  say  "port  or  ports;"  to  give  liberty 
to  touch  at  different  ports;  and  to  specify  "port  or 
ports  of  discharge."  Here  the  words  are  ^^port  of 
lading."  If  Cocagne  and  Buktouche  are  not  one  port 
within  the  meaning  of  those  words,  the  plaintiff's  case 
fmls,  unless  "  port "  can  be  shewn  to  mean  the  same  as 
"  port  or  ports."  The  word  "  port "  must  he  taken  in 
the  common  acceptation,  as  signifying  a  harbour  or 
haven.  If  a  vessel  were  lying  within  a  place  which 
in  the  common  acceptation  is  a  port,  and  merely  shifted 
from  one  quay  to  another,  it  could  not  be  said  that  she 
deviated  within  the  meaning  of  this  policy:  but  re- 
moving from  Cocagne  and  Buktouche  is  going  to  a  place 
entirely  different.  And  if  more  than  distinctness  of 
situation  is  insisted  upon,  to  constitute  different  ports, 
here  it  appeared  that  both  places  had  custom-house 
officers,  and  that  the  necessary  custom-house  regulations 
for  taking  out  a  cargo  might  be  fulfilled  at  either.  If 
this  does  not  make  them  distinct  ports  for  the  purpose 
of  the  policy,  it  must  be  contended  that  the  vessel 
might  have  gone  to  St.  John,  where  the  custom-house 

R  3  was, 
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18S5.       waS|  without  a  deviation.    In  Crmckshank  v.  Jan$on{a) 
Z  and  Warre  v.  Miller  (b)  the  policies  were  "  at  and  from 

agabut  Jamaica^  and  *^  at  and  from  Grenada^  If  the  policy 
here  had  been  at  and  from  *<  ^orth  America^*  and  not 
*^  her  port  of  lading  in  'North  America^'*  the  case  would, 
so  far,  resemble  those ;  but  if  the  words  in  those  cases 
had  been  ^*  her  port  of  lading  in ''  Jamaica^  or  Grenada^ 
it  probably  would  not  not  have  been  held  that  the 
vessel  might  go  to  different  parts  of  the  island.  Con^ 
stable  v.  Noble  {c)  and  Payne  v.  Hutchinson  (d)  have 
not  been  distinguished  from  the  present  case.  It  is 
true  that,  in  those  instances,  the  voyage  was  at  and 
from  a  place  named ;  but  the  reasoning  upon  such  cases 
is  this.  Either  the  parties  intend  that  there  shall  be  a 
coasting  voyage,  preliminary  to  the  voyage  home, 
in  which  case  they  use  the  words  •*  port  or  ports," 
or  some  equivalent  expression,  and  a  higher  premium 
is  given;  or  they  intend  that  the  insurance  shall  be  at 
and  from  a  single  port  of  lading,  and  use  the  appropriate 
words.  In  the  latter  case,  when  a  port  is  expressly 
named,  it  is  not  sufficient  that  the  voyage  be  com- 
menced from  some  place  which  is  merely  a  member  of 
that  port,  if  it  be  actually  a  distinct  point :  at  all  events 
such  a  policy  will  be  taken  to  include  only  some  one  place 
which  in  common  understanding  is  considered  a  port. 
Cocagne  and  Buktouche  no  more  constituted  one  port, 
in  this  point  of  view,  than  London  and  Gravesend.  If 
the  places  are  distinct,  their  distance  from  each  other  is 
immaterial.  In  Constable  v.  Noble  {c)  the  place  in  the 
port  of  Lyme  from  which  the  vessel  sailed  (Bridport 

(a)  2  TaufU.  SOI.  (6)  4 -B.  ^  C.  5S8. 

(c)  2  Taunt,  403.  (d)  2  TaurU,  405.  note  (a). 

harbour) 
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harbour)  was  only  nine  miles  from  Zj/mey  at  and  from        1835. 
which  she  was  insured.    The  observation  upon  the  date       — - 

'^  Beowv 

of  the  letter  does  not  alter  the  case :  the  risk  was  to  jigmntt 
hegin  at  and  from  the  port  of  lading,  whiUiever  that 
was,  and  might  commence  before  the  writing  of  the 
letter.  IPattesan  J.  In  the  absence  of  fraud.]  If  the 
insurers  had  known  of  a  deviation  before  writing  the 
letter,  that  would  be  a  circumstance  of  fraud ;  but  that 
is  not  suggested.  IPatteson  J.  Might  not  it  be  put  that 
Bukiouche  was  the  port  of  lading,  and  that  the  ship 
called  at  Cocagne  in  her  way  to  England?']  That  could 
not  be^  because  she  loaded  between  400  and  500  ton9 
of  her  cargo  at  Cocagne,  before  going  to  Bvktouche. 

Lord  Denman  C.  J.  J  think  that  the  rule  for  a  non- 
suit must  be  absolute.  It  was  clear,  on  the  close  of  the 
evidence  for  the  plaintiffs,  that  Cocagne  and  Bukiouche 
were  two  distinct  places,  and  two  places  at  each  of  which 
there  might  be  a  lading.  There  was  no  technical 
meaning  to  be  attached  to  the  words  *^port  of  lading*'^ 
If  it  could  have  been  shewn  that  the  two  places  were  m 
reality  one,  the  plaintiffs  should  have  produced  evidence 
to  that  effect.  My  only  doubt  was,  whether  there  should 
have  been  a  nonsuit,  or  whether  the  defendant  should 
have  been  called  upon  to  give  evidence  on  the  subject; 
but  as  the  plaintiffs  themselves  have  made  out  a  prim& 
facie  case  of  distinctness,  I  think  the  defendant  is  en- 
tided  to  a  nonsuit. 

Patteson  J.  I  am  of  the  same  opinion.  We  cannot 
construe  the  words  **  at  and  from  her  port  of  lading,'' 
as  if  they  were  *^  at  and  from  her  ports;"  the  expression 
used  points  out  one  single  place.     Nor  can  we  adopt  the 

R  4  technical 
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1885.  technical  meaning  which  may  be  ascribed  to  ''port,'' 
as  signifying  all  that  is  subject  to  one  custom-honse,  or 
one  port  jurisdiction;  the  result  of  which  would  be  that 
a  ship,  under  such  a  policy  as  this,  might  sail  to  every 
part  of  a  district  so  situated.  The  cases  which  expliun 
the  meaning  of  the  word  '*  port,"  as  here  used,  are  not 
many.  There  is  one  (a),  where  a  brigantine  was  in- 
sured to  Barcelona,  and  at  and  from  thence^  and  two 
other  ports  in  Spaing  to  a  port  in  Great  Britain  ;  and 
she  put  into  a  place  situate  in  the  recess  of  a  bay, 
having  a  custom-house  and  port  captain,  and  having 
also  warehouses,  and  a  jetty,  with  accommodation  for 
small  vessels  only,  there  being,  however,  convenient 
anchorage  for  large  ones  in  the  .roadstead ;  and,  the 
ship  having  been  lost  in  the  roadstead,  this  was  held 
to  be  a  port  within  the  meaning  of  the  policy.  Here,  I 
think  that  ''  port "  means  the  same  as  place,  and  that 
the  vessel's  place  of  loading  must  be  one  place.  When 
she  had  once  begun  to  take  her  cargo  at  Cocagne,  that 
was  her  place  of  lading,  and  her  removal  afterwards  to 
Buktouche  was  a  deviation.  The  cases  of  insurance  at 
and  from  Jamaica^  and  Grenada ^  do  not  apply.  There 
the  words  used  would  comprehend  all  places  in  the  island. 
If  the  policies  in  those  cases  had  said  ''  at  and  from  her 
port  of  lading  in  Jamaica"  or  Grenada,  the  com- 
mencement of  the  voyage  would  have  been  restricted 
to  one  particular  place.  That  the  two  places  here  are 
within  the  jurisdiction  of  a  single  custom-house^  makes 
no  difference.  If  that  entitled  the  ship  to  go  from  one 
to  the  other,  she  might  also  have  gone  to  St,  John. 
In  construing  the  word  <'  port"  as  the  place  of  lading, 

(a)  The  Sea  Insurance  Company  of  Scotland  y.  Gavin,  4  BUgh,  N,  S, 
578.    S;  a  2  Dow  i  Clark,  125. 

I 
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I  do  not  mean  to  say  that,  if  a  ship  were  at  a  particular  1835. 
quay  on  a  river,  as  at  Liverpool^  and  merely  removed 
to  another  quay  a  mile  or  two  off,  that  would  be  a  de-  agamit 
viation,  because  the  vessel  there  would  be  all  the 
time  in  one  port  and  place ;  but  it  is  a  deviation  if  she 
removes  to  a  different  town,  a  different  place  of  habit- 
ation, and  a  point  which  might  itself  be  her  place  of 
lading.  As  to  the  date  of  the  letter,  the  policy  would 
attach  when  the  vessel  began  to  load ;  and,  if  an  un- 
known loss  had  happened  before  the  writing  of  the 
letter,  it  would  be  covered  by  the  policy.  I  think  that 
there  ought  to  be  a  nonsuit,  because  further  evidence 
could  not  have  altered  the  state  of  facts,  or,  if  it  could, 
the  plaintiffs  should  have  offered  it  when  a  nonsuit  was 
applied  for. 

Williams  J.  The  word  used  in  the  policy  is  **  port  ** 
of  lading,  in  the  singular  number :  we  cannot  construe 
that  as  ports.  And  the  moment  the  taking  in  of  the 
cargo  was  begun  at  Cocagne^  that  was  to  be  considered 
as  the  port  of  lading  designated.  Had  evidence  been 
given  that,  for  purposes  of  this  kind,  Cocagne  and  Buk' 
louche  formed  in  fiict  only  one  place,  the  case  would 
have  been  different  But  if,  by  means  of  the  con- 
struction attempted,  places  at  a  distance  from  each  other 
can  be  included  under  the  term  ^^port  of  lading," 
what  rule  of  restriction  can  be  laid  down  ?  May  the 
places  be  fifty,  or  a  hundred  miles  apart  ?  **  Jamaka^^ 
and  *^  Grenada^^  in  the  cases  which  have  been  referred 
to,  signified  the  whole  of  those  islands.  It  would  have 
been  a  violence  there  to  limit  the  meaning  of  the  policy 
to  a  single  port.  Here,  nothing  warrants  the  extension 
insisted  upon. 

Coleridge 
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1885.  Coleridge  J,    There  must  be  a  nonsuit  in  this  case, 

unless  we  are  prepared  to  say  that  ^  port^  is  equivalent 
to  <*  ports,**  or  to  <*  port  or  ports."  The  plaintiffs  must 
contend  that  it  is  an  aggregate  tjermy  comprehending 
every  member  of  a  port,  together  with  the  chief  port 
itself.  But  I  think  we  are  not  at  liberty  here  to  con- 
strue the  word  with  reference  to  custcmnhouse  rega?* 
lations,  but  must  consider  it  merely  as  indicatbg  a 
place.  Looking  at  it  in  this  way,  can  we  vq^ard 
**  port"  as  an  aggregate  term,  comprehending  a  number 
of  neighbouring  places?  I  think  not,  and  for  this 
reason  among  others,  that  it  makes  a  difference  in  the 
risk  whether  a  ship  stays  at  one  place  to  load,  or  goea 
on  a  roving  voyage  to  pick  up  a  cargo.  It  is  important 
in  these  matters  that  parties  should  come  to  a  plain 
understanding;  and  if  it  is  meant  that  a  vessel  should 
have  the  liberty  of  going  to  a  number  of  places,  though 
near  each  other,  the  party  insuring  had  better  express 
it  so,  than  run  a  risk,  at  least,  of  deceiving  the  under* 
writers. 

Rule  absolute  for  a  nonsuit  (a). 

(a)  See,  as  to  the  construction  of  the  word  "port,"  The  HuU  Dock 
Company  v.  JSrounu,  2S,  4i;  Ad,  4S. 


IK  THE  Sixth  Ybar  of  WILLIAM  IV. 


MiNTER  against  Williams.  -f^^* 

^  iVb».  20th. 

CASE  for  infTiDging  the  plainti£f^s  patent  for  a  re*  In  a  derlan- 
...  1     .         rrtt       /.  /.    t        <■     «         .        tion  for  infringe 

dining  chair.     Ihe  first  count  of  the  declaration  ing  a  patent 
set  out  the  patent,  by  which  his  Majesty  granted  to  the  ^  thf^^. 
plaintiff,  his  executors^  &c.,  full  power,  sole  privilege,  otiiJl^ahSad 
&C.,  that  he,  they,  and  every  of  them,  and  no  others,  *^j^^  ^ 
at  all  times  thereafter  durinir  the  term  of  fourteen  «^"W«in. 

°  ▼enUon,  and 

years,   <^  should  and  lawfully  might  make,   use,   ex*  forbade  aU 

persons  to 

ercise  and  vend  his  said  invention,*'  within  England^  <«make,iue^or 

put  in  practice* 

&C.,  and  should  have  the  whole  profit,  benefit,  &c.  of  the  same,  or  to 
the  said  invention  during  the  term.    And,  to  the  end  imiute  it, 
that  he  and  they  might  have  the  full  benefit  and  sole  p]^Q^^ 
use,  &C.,  his  Majesty,  by  a  subsequent  clause,  com-  pJ^^^^J^  ^ 
manded  all  persons  in  England  &c.,  that  neither  they  f^^  ^V. 
nor  any  of  them  durinir  the  term  either  directly  or  »"'  ^  license 

•^  °  '     "^  etpoted  to  tale 

indirectly  should  make,  use,  or  put  in  practice,  the  said  articles  in- 

•      ,  .  .  .  tended  to  imi- 

mvendon  or  any  part  of  the  same,  or  in  anywise  coun-  ute,  and  which 
terfeit,  imitate,  or  resemble  the  same,  nor  should  make  hlsimnUon: 
or  cause  to  be  made  any  addition  thereunto  or  subtrao-  general  de^ 
tion  fi-om  the  same,  whereby  to  pretend  himself  or  ^^ countwL 
themselves  the  inventor  or  inventors  thereof,,  without  ^^  •«  °ot 

statug  any- 

the  license,  consent,  or  agreement  of  the  plaintiff,  his  thing  which 

1  ^***  necessarily 

executors,  &c.     The  count  went  on  to  state  that  the  aninfnngement 

defendant,  contriving  to  injure  the  plaintiff,  and  to  de-  °     ^  ^ 

prive  him  of  the  profits  8ic.,  which  he  might  and  would 

otherwise  have  derived  from  the  sole  making,  using^ 

exercising  and  vending  of  the  said  invention,  after  the 

making  of  the  letters  patent  and  enrolling  of  the  specifi-^ 

cation,  and  within  the  term  of  years  Sec,  unlawfully  and 

unjustly,  without  any  such  license  as  by  the  letters 

patent 
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1895*       patent  was  made  requisite,  did  make,  use,  and  put  in 
"J  practice  the  invention,  viz.  by  making  and  vending 

againti       divcrs,  to  wit,  oue  hundred  chairs  in  imitation  of  the 

Williams* 

said  invention.  The  fourth  count,  incorporating  by  re- 
ference all  the  introductory  statement  of  the  first,  alleged 
that  the  defendant  did  wrongfully  and  without  licence 
expose  to  sale  divers,  viz.  one  hundred,  other  chairs 
which  were  intended  to  imitate  and  resemble,  and  did 
imitate  and  resemble,  the  said  invention  of  the  plaintiff, 
in  breach  of  the  said  letters  patent,  and  in  violation  of 
the  privilege  so  granted  to  him  as  aforesaid.  General 
demurrer  to  the  fourth  count.    Joinder. 

ChanneU  in  support  of  the  demurrer.  Exposing  to 
sale,  merely,  is  no  violation  of  the  patent  The  king 
grants  to  the  plaintiff,  and  his  representatives,  that  they 
alone,  shall  "make,  use,  exercise  and  vend''  the  inven- 
tion,  and  that  they  shall  have  the  whole  profit  and 
benefit  of  it;  and  the  letters  patent  forbid  any  other 
person  to  "  make,  use  or  put  m  practice"  the  invention, 
or  to  counterfeit  or  imitate  it  Exposing  to  sale  is  not 
vending,  nor  does  it  come  within  any  of  the  other  words 
of  the  granting  or  the  prohibiting  clause.  In  statutes, 
where  it  is  intended  to  make  the  exposing  to  sale  a  spe- 
cific offence,  express  words  are  used  for  the  purpose,  as 
in  the  acts  respecting  copyright  of  books,  8  Ann  c.  19., 
12  G.  2.  c.  36.,  15  G.  S.  c.  5S.y  and  the  acts  for  pro- 
tecting property  in  prints  and  other  works  of  art,  as 
8  G.  2.  c.  IS.,  and  38  G.  3.  c.  71.  *So,  by  the  game 
laws,  exposing  to  sale  has  been  made  a  distinct  offence. 
There  is  no  ground  therefore  for  contending  tha^  an 
exposure  to  sale  is  contemplated  in  a  patent  which 
makes  no  specific  mention  of  it  The  Court  will  not 
deviate  firom  plain  rules  of  construction  to  extend  pro- 
hibitions 
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hibitions   of  this  kind.      Coleman  v.    Watheh{a)  and 
Murray  v.  Elliston  {b)  shew  that  such  has  been  the 
principle  of  decision  in  analogous  cases.     (He  was  then        agauut 
stopped  by  the  Court). 

Join  Evans^  contr^  The  count  sufficiently  shews  a 
▼ioUition  of  the  patent  IPaiteson  J.  The  precedents  in 
such  cases  always  charge  a  selling.  Can  you  say  that 
an  exposing  to  sale  is  equivalent?]  The  word  *^  selP' 
does  not  occur  in  this  patent.  **  Vend "  is  the  term 
used.  Exposing  to  sale  is  vending.  In  Joknson^s  Dic- 
tionary, the  explanation  of  ^*  to  vend/'  is  *'  to  sell ;  to 
oBkr  to  sale."  In  the  Dictionary  of  the  French  Academy, 
some  of  the  interpretations  of  ^*  vendeur "  apply  to  an 
offering  for  sale.  In  AinsfwortVs  Dictionary,  ^^  vendo  " 
is  derived  from  *^  venum  "  and  *^  do,"  and  is  explained 
*'  to  sell,  or  set  to  sale."  This  question,  therefore, 
cannot  receive  any  illustation  from  statutes  in  which  the 
wonl  *'  vend  **  is  not  used.  And  taking  the  word,  as 
it  is' joined  with  others  in  this  patent  (**  make,  use, 
exercise,  and  vend  his  said  invention  "),  the  natural  and 
ordinary  construction  oFit  would  be,  sell,  or  offer  for 
sale.  As  to  the  construction  of  patents  generally,  in 
Harmar  v .  Playne  (c),  Holroyd  J.,  then  at  the  bar,  says 
in  argument:  **  Patents  were  formerly  considered  as 
injurious  monopolies,  and  were  therefore  construed  by 
the  courts  with  great  strictness ;  but  now  when  a  more 
liberal  and  just  view  of  the  subject  prevails,  they  are 
properly  considered  as  highly  advantageous  to  the 
public,  by  holding  out  an  encouragement  to  ingenious 
men  to  disclose  their  inventions;"  and  Lord  EldoUj 
when  presiding  in  C.  6.,  said,  in  a  case  of  Cartwright 

(a)  ST.R.  245.  (6)  $  B.  ^  Aid,  657. 

(c)  111^,106. 

V.  Amott^ 
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1835.  V.  AmoH{a\  in  Easter  term  1800,  that  they  were 
to  be  considered  as  bargains  between  the  inventors 
and  the  public,  to  be  judged  of  on  the  principle  of 
keeping  good  faith  by  making  a  fair  disclosure  of 
the  invention,  and  to  be  construed  as  other  bargains. 
But  further,  an  exposing  to  sale  may  come  within  the 
words  <*  use"  and  <^  exercise."  One  use  which  a  party 
makes,  and  advantage  which  he  derives  from  an  in- 
vention, is  the  reputation  which  he  gains  in  his  trade 
by  offering  the  article  for  sale.  According  to  the 
argument  for  the  defendant,  a  man  might  exhibit  the 
article  in  question  for  sale  with  impunity,  if  he  only 
did  it  as  an  agent  for  some  other  person ;  or  at  least  so 
long  as  no  actual  sale  could  be  proved.  In  Jones  v. 
Pearce  (&),  merely  making  the  wheels  which  were  the 
subject  61  the  patent  was  held  by  Patteson  3^  at  nisi 
prius,  to  be  an  infringement.  • 

Patteson  J.  (c).  There  no  contest  arose  on  that 
point.  The  declaration  contained  a  count  for  making; 
and  making,  without  leave  or  license  of  the  patentee, 
was  prdiibited  by  the  patent.  Here,  the  prohibitory 
part  of  the  patent  does  not  even  mention  vending.  It 
has  hitherto  been  the  practice  of  special  pleaders,  in  de- 
clarations of  this  kind,  to  pursue  the  language  of  the 
patent  in  its  granting  or  its  prohibitory  part.  The  word, 
indeed,  generally  used  has  been,  not  **  vend,"  but 
**  sell."  It  cannot  be  doubted,  notwithstanding  the 
authorities  referred  to^  that  there  is  a  great  distinction 
between  vending  and  exposing  to  sale.    And  if  a  new 

(a)  See  Sarmer  ▼.  Plane,  14  Ves.  131,   136,  where  the  dictum  is 
leferred  to,  and  the  case  u  dted  as  Cartwright  ▼.  Earner, 

(b)  Godton  on  Patents^  Supplement,  pp.  10,  6S» 

(c)  Lord  Denffutn  C.  J.  was  absent 

term 
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term  is  introduced  in  this  patent,  it  is  no  injury  to  the  1835. 
patentee  to  say  that  he  should  follow  the  language  so  in- 
troduced, and  use  the  word  "  vend"  in  his  declarar 
tion.  If  he  will  adopt  a  different  expression,  and  then 
oome  to  the  Court  and  maintain  that  it  is  an  equivalent 
one^  I  think  we  ought  not  to  encourage*  a  speculation  of 
that  kind. 

WiixiAMS  J.   Concurred. 

CoLBBiDGE  J.  The  granting  part  of  the  patent  autho* 
rizes  the  plaintiff  exclusively  to  **  make,  use^  exercise, 
and  vend"  hb  invention.  The  prohibitory  part  forbids 
all  persons  to  *^  make,  use,  or  put  in  practice  the  said 
invention,"  or  ^*  counterfeit,  imitate^  or  resemble  the 
same,"  or  to  make  <*  any  addition  thereunto,  or  sub- 
traction from  the  same,  whereby  to  pretend  himself  or 
themselves  the  inventor  or  inventors,"  without  license 
from  the  plaintiff.  Then  the  count  alleges  that  the 
defendant,  without  the  plaintiff's  license,  exposed  to  sale 
divers  chairs  intended  to  imitate  and  resemble,  and 
which  did  imitate  and  resemble,  his  invention.  Do 
those  words  necessarily  import  the  vending,  spoken  of 
in  the  granting  part  of  the  patent  ?  I  certainly  think  not ; 
because,  even  assuming  that  to  vend  may  mean  both  a 
selling  and  an  exposing  to  sale  (though  I  rather  think 
that  it  means  the  habit  of  selling  and  offering  for  sale), 
still  those  two  meanings  are  not  co-extensive;  the  fomer 
may  include  the  latter,  but  a  mere  exposure  to  sale, 
L  e.  with  intent  to  sell,  or  for  the  purpose  of  selling,  is 
not  only  not  equivalent  to  a  sale,  but,  as  regards  the 
patentee,  may  be  attended  with  wholly  different  con- 
sequences. If  we  read  the  word  "vend"  as  expressly 
inserted  in  the  prohibitory  part  of  the  patent,  we  ought 

only 
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1835.  only  to  give  it  there  the  meaning  which  would  effectuate 
the  purpose  of  the  patent,  the  prevention  of  acts  in- 
jurious to  the  patentee,  with  as  little  restraint  on  the 
public  as  possible.  It  must  be  taken  here  that  the 
defendant  has  only  exposed  to  sale;  that  whatever  may 
have  been  his  original  purpose  in  so  doing,  or  whatever 
motive  has  supervened,  he  has  abstained  from  selling. 
Now  I  cannot  say  that  such  a  mere  exposure  to  sale  is 
necessarily  injurious  to  the  patentee ;  it  may  on  the  con- 
trary be  very  beneficial ;  it  is  not  therefore  necessarily 
the  vendingt  which  is  exclusively  granted  to  him.  As 
to  ^*  using  and  exercising,"  those  words  cannot  be  fairly 
resorted  to,  when  we  find  with  them  the  word  ^*  vend- 
ing," and  that  is  passed  by.  But,  if  they  could,  the 
argument  would  be  the  same;  this  might  be  an  in- 
nocent using  and  exercising,  and  so  not  prohibited. 

Judgment  for  the  defendant. 


'  j;^^,  Baylis  against  Hayward. 

iVbo.  aoch. 

To  scire  facias    CJCIRE  facias  upon  a  judgment  in  this  Court,  re- 

upon  a  judg-        k5  j     t         i  ■   .     .       . 

mentinas.  Covered,   by  the   plaintiff  in  the  scire  facias,  for 

ori^MlplIin-  56/.  10s.   for  the  damages  which  the  plaintiff  «had 

pleid^^plJS*  sustained,  as  well  .by  occasion  of  the  not  performing 

?^te^^"  certain    promises    and    undertekings    made    by"    the 

&?!^Mdthat  ^^'^"^^"^  ^o  *®  plaintiff,  as  for  the  plaintiff's  costs, 

the  causes  of  &c.  The  scire  facias  was  returnable  12th  Ncoember, 
acuon  m  toe  ' 

original  suit         1834. 
accrued  before  ,    .*. 

plaintifrbecaine  tiTst  plea,  nul  tiel  record;  issue  thereon,  averring  a 
Oq  s^ai        judgment  of  Michaelmas  term,  2  fV.  4. 

demurrer,  for 

that  the  plea  did  not  shew  whether  the  judgment  was  recovered  before  or  after  the 
bankruptcy:  Held,  that  the  plea  was  bad,  inasmuch  as  it  did  not  appear  but  that  the 
baakniptcy  might  have  been  pleaded  iu  bar  of  the  original  action. 

Second 
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Second  plea,  that  the  said  Henry  Baylis^  before  and        18S5. 
on  20th  December  1831,  and  from  thence  continually        "I 

"  Baths 

until  the  issuing  of  the  ccnninisslon  hereinafter  men-        against 

II  AT  WARD. 

tioned,  was  a  printer,  &c.  (averment  of  his  trading); 
and  the  said  H.  B.,  so  using  the  trade  &c.,  afterwards, 
to  wit  on  the  day  and  year  aforesaid,  became  and  was 
indebtedi  &c  (averment  of  debt  of  lOOL  to  Charles 
Martyr^  and  other  debts  to  other  persons);  and  the 
said  JET.  B*,  being  so  indebted,  &c.,  afterwards,  on  the 
day  and  year  last  aforesaid,  and  the  said  debt  to  the 
said  C,  M,  and  the  said  other  debts  being  then  wholly 
due,  &c.,  became  and  was  a  bankrupt,  8cc. ;  and  there- 
upon, afterwards,  to  wit,  3d  January  1832,  a  commis- 
sion of  bankruptcy  under  the  great  seal,  8cc.,  bearing 
date  at  Westminster  the  day  and  year  last  aforesaid, 
upon  the  petition  of  the  said  C  M.,  was  duly  awarded, 
&c.,  against  the  said  H^  B.,  directed,  8cc.  The  plea 
then  set  out  the  commission,  and  that  the  commissioners 
afterwards,  to  wit,  7th  January  1832,  found  that  Baylis 
had  becom.e  a  bankrupt  before  the  date  of  the  commis- 
sion, and  adjudged  him  a  bankrupt;  and  that  after- 
wards, and  after  stat.  1  &  2  W.^,  c,  56.,  and  before  the 
issuing  of  the  scire  facias,  and  before  the  commencement 
of  the  proceedings  in  scire  facias,  to  wit,  16th  January 
1832,  the  commission  being  still  in  force,  C  M.  and 
others  were  chosen  assignees;  and  thereby,  and  by 
force  of  the  said  statutes,  all  the  personal  estate  and 
effects  of  //•  B.,  as  such  bankrupt,  became  and  are 
now  vested  in  the  said  C  M.  &c.,  as  such  assignees ;  by 
virtue  of  which  premises,  and  by  force  of  the  statutes, 
the  said  C  M.  &c.,  as  such  assignees,  became  and  were 
entitled  to  the  said  damages,  execution  whereof  is 
prayed  as  aforesaid:  and  the  defendant  averred  that 
Vol.  IV.  S  the 


Hatwai*. 
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18S5.        the  causes  of  action,  upon  which  the  said  damages  were 
T  recoveredi  arose  before  the  plaintiff  became  bankrupt 

as  aforesaid.     Verification. 

Demurrer  to  the  second  plea,  assigning  for  causes, 
that  it  is  not  stated  with  sufficient  certainty,  what  was 
the  nature  of  the  causes  of  action  for  which  the  judg- 
ment was  recovered,  whether  they  were  for  a  debt, 
or  for  liquidated  or  unliquidated  damages,  &c.;  and 
for  that  it  is  not  stated,  with  sufficient  certainty,  whether 
the  judgment  was  recovered  before  or  after  the  plaintiff 
became  bankrupt ;  and  that  the  plea  does  not  state  that 
the  plaintiff's  assignees  interposed,  or  claimed  the  be- 
nefit to  be  derived  from  the  said  causes  of  action  or 
the  said  damages;  and  also  for  that  it  is  a  maxim  in 
law,  that  no  matter  of  defence  can  be  pleaded  which 
existed  anterior  to  the  recovery  of  the  judgment,  never- 
theless the  said  plea  sets  up  such  a  defence ;  and  also 
for  that  the  said  plea  sets  up  matter  in  pais  against  the 
said  record :  and  is  in  other  respects  &c.  Joinder  in 
demurrer. 

Alexander  in  support  of  the  demurrer.  Nothing  can 
be  pleaded  in  bar  of  a  scire  facias  on  u  judgment,  which 
might  have  been  pleaded  in  bar  of  the  original  action ; 
note  (4)  to  UnderhiU  v.  Devereux  [a) ;  Lord  Mansfield  in 
Cook  V.  Jones  {b).  Now  here,  though  it  is  pleaded  that 
the  causes  of  action  arose  before  the  bankruptcy,  it  is 
not  averred  that  the  judgment  was  recovered  before  the 
bankruptcy ;  and,  if  it  was  subsequent,  the  bankruptcy, 
if  available  at  all  as  an  answer,  was  so  as  a  bar  to  the 
judgment    Again,  it  does  not  appear  that  this  was  an 

(a)  2  Wm$,  Sound.  78  U  (6}  2  Cowp.  728. 

action 
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tes 


action  for  iiqnidated  damages;  and,  if  they  were  un- 
liquidated, the  right  of  action  did  not  necessarily  pass 
to  the  assignees.  It  is  true  that  for  some  unliquidated 
damages  the  assignees  might  sue,  Wright  v.  Fairfidi{u)i 
but  tbey  could  not  do  so  in  all  cases,  as  for  instance  in 
assumpsit  for  a  breach  of  promise  of  marriage.  Again, 
it  does  not  appear  that  the  assignees  have  interfered: 
and,  if  they  have  not,  the  plaint^,  although  a  bankrupt, 
might  in  many  cases  have  a  cause  of  action.  Now,  in 
every  instance  of  ambiguity  pointed  out,  the  intendment 
must  be  against  the  plea;  Com.  Dig.  Pleader  (£  6.)* 


18S5. 


Mansel^  contra.  The  rights  of  the  plaintiff  became 
vested  in  the  assignees,  under  stat  6  G.  4.  c.  16.  «.  68., 
and  Stat.  1  8c  ^  ^.  4.  r.  56.  s.  25.  The  rule,  that  what 
b  pleadable  to  the  original  action  is  not  pleadable  to 
the  scire  facias,  applies  only  to  pleas  touching  the 
merits ;  here,  the  plea  merely  affects  the  technical  ques*- 
tion  as  to  the  party  who  is  entitled  to  the  benefit 
of  the  judgment.  The  defendant  is,  no  doubti  pre- 
cluded from  disputing  the  original  cause  of  action^  or 
the  amount  of  damages.  But,  as  the  bankruptcy  oc- 
curred before  the  scire  facias  issued,  the  assignees  are 
the  proper  parties  to  it%  In  Kinnear  v.  Tarrant  {b)  a 
plea  that  the  plaintiff  became  bankrupt  before  the  issuing 
of  the  alias  scire  facias  was  held  good*  Suppose  the 
money  had  been  paid  to  the  bankrupt  since  the  judg- 
ment, he  could  not  be  called  as  a  witness  to  .this  &ctt 
if  the  scire  facias  may  be  brought  in  his  name.  [Ccle* 
ridge  J.  That  argument  might  be  used  in  every  case  of 
a  scire  fiicias,  putting  the  bankruptcy  out  of  the  ques- 


(a)  2S.i;Ad,  7S7. 


{b)  lSEad,6f2, 


S   2 


tion.] 


Batus 

oQamU 

Hat  WARD. 
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1855.        lion.]     Any  thing  may  be  pleaded  which  shews  that  the 
plaintiff  \s  not  entitled  to  have  execution. 

Alexander  in  reply.  In  Kinnear  v.  Tarrant  {a)  the 
bankruptcy  seems  to  have  been  after  the  first  scire  facias, 
and  before  the  alias  scire  facias:  the  case,  therefore, 
does  not  shew  that  the  bankruptcy  could  have  been 
pleaded  there,  if  it  had  occurred  before  the  judgment. 

Patteson  J.  (i).  The  plea  does  not  fix  the  time 
when  the  plaintiff  became  bankrupt :  it  avers,  that  he 
traded,  and  on,  &c.  became  indebted,  and  that  *'  after- 
wards, on  the  day  and  year  last  aforesaid,"  he  **  be- 
came and  was  "  a  bankrupt :  it  does  not  aver  whether 
this  was  before  or  after  the  judgment.  Then  it  avers, 
that  afterwards,  *^  to  wit,  on  the  3d  day  of  January^  in 
the  year  of  our  Lord  1832,*'  the  commission  was  di- 
rected, &c.;  and  that  afterwards,  and  after  the  com- 
mencement and  taking  effect  of  stat.  1  &  2  ^.  4.  r.  5^,', 
and  before  the  issuing  of  the  writ  and  the  commence- 
ment of  the  proceedings  in  scire  facias,  the  assignees 
were  appointed;  and  that  the  cause  of  action  arose 
before  the  plaintiff  became  bankrupt.  All  this  may  be 
true,  and  yet  the  bankruptcy  may  have  been  before  the 
commencement  of  the  original  action,  and,  of  course, 
before  the  judgment.  If  it  were  so,  the  defendant  might 
have  pleaded  the  facts  to  the  original  action ;  and  there  is 
no  rule  clearer  than  this,  that  whatever  can  be  so  pleaded 
cannot  be  pleaded  to  the  scire  facias.  Certainly,  in 
the  cases  cited  to  establish  this  rule,  in  Serjt.  Williams's 
Saunders  (c),  it  appeared  affirmatively  that  the  facts  might 

(o)  15 -Borf,  622. 

{h)  Lord  Denman  C.  J.  was  absent 

(c)  Note  (4)  to  UnderhiUs,  Deveretii,  2  Wmt,  SaumL  l^t. 

have 
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have  been  pleaded  to  the  original  action ;  as  where  {a)        1835. 
an  administrator,  under  letters  of  administration  from  " 

I  Batus 

the  Archbishop  of  Canterbury^  had  recovered  judgment,  against 
and  then  brought  a  scire  facial,  and  the  defendant  pleaded 
that  the  intestate  died  in  London^  and  had  not  bona 
notabilia  in  divers  dioceses.  Here  it  does  not  appear 
whether  the  matter  could  have  been  pleaded  or  not 
But,  as  the  defendant  must  have  pleaded  such  a  de- 
fence to  the  original  action  if  he  had  the  opportunity 
of  so  doing,  he  was  bound  to  shew  the  Court  when  the 
judgment  was  obtained.  The  plea  will  be  taken  most 
strongly  against  the  party  pleading.  Therefore  the 
cause  assigned  in  the  special  demurrer,  that  the  plea 
does  not  shew  certainly  when  the  judgment  was  re-> 
covered,  is  a  good  cause  of  demurrer.  How  it  would 
be  on  general  demurrer,  I  do  not  say.  Kinnear  v.  Tar- 
rant (b)  was  a  case  of  scire  facias  on  recognizance  of 
bail ;  and  there  the  matter  pleaded  could  not  have  been 
pleaded  by  the  defendants  earlier,  the  scire  facias  being 
the  first  proceeding  against  them. 

Williams  J.  I  am  entirely  of  the  same  opinion,  and 
for  the  same  reasons.  The  defendant  does  not  shew 
that  the  bankruptcy  might  not  have  been  pleaded  to  the 
original  action. 

Coleridge  J.  I  give  my  judgment  on  this  short 
ground.  The  plaintiff  having  sued  and  recovered,  must, 
prima  facie,  be  presumed  to  be  entitled  to  the  fruits 
of  the  judgment.  Then  it  is  said,  that  something  has 
occurred   to  deprive   him  of  this   prim^   facie   right, 

(o)  Aliens  V.  Andrews,  Cm.  FAiz,  283.  [h)  15  East,  622, 

S  3  namely,* 
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1835.  further,  that,  after  the  making  of  the  said  promise  iii 
the  declaration  mentioned,  so  far  as  it  relates  to  the 

Mee 

apainst  said  debt  of  20/.,  to  wit,  on  &c.,  the  defendant  paid  to 
the  plaintiffs  the  sum  of  20/.,  in  full  satisfaction  and 
discharge  of  the  said  promises  so  far  as  the  same  re- 
late to  the  same  debt  of  29/.,  and  of  all  damages 
sustained  by  the  plaintiffs  by  reason  of  the  non-per- 
formance thereof,  «nd  that  the  plaintiffs  then  accepted, 
&c.,  in  full  satisfaction  and  discharge  of  the  said  pro- 
raises,  so  far  as  the  same  relate  to  the  said  debt  of  20/., 
and  of  the  last-mentioned  damages,  &c.     Verification. 

To  this  plea  the  plaintiffs  demurred  specially,  as- 
signing  for  cause,  that,  although  the  plaintiffs  have 
declared  in  200/.  for  work  and  labour  as  attorneys,  and 
in  200/.  for  money  paid,  and  in  200/.  for  money  due 
upon  an  account  stated,  yet  the, said  defendant  hath 
averred  that  a  sum  of  20/.,  parcel  of  the  monies  in  die 
first  two  counts  mentioned,  and  a  sum  of  20/.,  parcel  of 
the  monies  in  the  said  last  count  mentioned,  are  one 
and  the  same  debt  of  20/.,  and  not  other  or  different 
debts,  and  the  defendant  hath  not  in  and  by  his  said 
fifth  plea  offered  to  take,  or  taken,  a  proper  issue 
upon  the  said  declaration,  but  hath  pleaded  and  shewn 
other  matters,  and  hath  attempted  to  confine  and  re- 
duce the  said  plaintiffs  to  one  cause  of  action,  instead 
of  three  separate  and  distinct  causes  of  action ;  and  for 
that  the  plea  does  not  state  to  how  much  in  particular 
of  the  sum  in  the  first  count,  and  to  how  much  of  the 
sum  in  the  second  count,  the  said  last  mentioned  plea  is 
pleaded.  Other  causes  of  demurrer  were  also  assigned, 
which  were  not  insisted  on  in  argument.  Joinder  in 
demurreri 

Sixth  plea.     As  to  the  sum  of  72/.  Ss.  9rf«,  parcel  of 

the 


Mu 
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the  said  sum  of  111/.  135.  5d.,  parcel  of  the  money  in        I8S5. 
the  last  count  mentioned,  the  defendant  pleaded  special 
matter,  which  the  plaintiffs  traversed  in  their  replica* 
tion ;  on  which  traverse  the  defendants  joined  issue. 

Seventh  plea.  As  to  the  sum  of  17/.  175.  ScL  (parcel 
of  the  said  sum  of  72/.  35.  9d.  in  the  second  plea  men- 
tioned, parcel  of  the  said  monies  in  the  first  and  second 
counts  mentioned),  and  as  to  the  sum  of  39/.  95.  Sd, 
(residue  of  the  said  sum  of  111/.  IS5.  5d.  in  the  first 
plea  firstly  mentioned,  and  to  which  the  second  plea  is 
not  pleaded),  and  as  to  the  sum  of  17/.  175.  8d.  (part  of 
the  said  sum  of  72/.  35.  9d.  in  the  sixth  plea  mentioned^ 
and  parcel  of  the  money  in  the  last  count  mentioned),  and 
as  to  the  sum  of  39/.  95.  Sd.  (residue  of  the  said  sum  of 
111/.  135.  5d,  in  the  said  first  plea  secondly  above  men- 
tioned, to  which  the  said  sixth  plea  is  not  pleaded)^ 
that,  before  and  at  the  time  of  the  commencement  of 
this  suit,  the  plaintiffs  were,  and  from  dience  hitherto 
have  been  and  still  are,  indebted  to  the  defendant  in 
the  sum  of  57/.  75.  4i.  for  money  had  and  received,  and 
for  money  due  on  an  account  stated,  which  said  money, 
so  due  and  owing  from  the  plaintiffs  to  the  defendant, 
equals  the  damages  sustained  by  the  plaintiffs  by  reason 
of  the  non-performance  by  the  defendant  of  the  said 
promises  in  the  declaration  mentioned,  so  far  as  they 
relate  to  the  sums  to  which  this  plea  is  pleaded,  as  in 
the  introductory  part  hereof  is  mentioned,  and  out  of 
which  said  money,  so  due  and  owing  to  the  defendant  as 
aforesaid,  he  the  defendant  is  ready  and* willing,  and 
hereby  offers  to  set  off  and  allow  to  the  plaintiii^  the 
full  amount  of  the  said  damages ;  according  to  the  fprm, 
&c.     And  this,  &c.  (verification.) 

To  this  plea  the  plaintiffs  demurred  specially,  assign* 

ing 
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ISS5,  ing  for  cause^  that  the  defendant,  in  the  introductory 
,    part  of  the  seventh  plea,  the  same  being  a  plea  of  set 

against  off,  hath  pleaded  as  to  the  sum  of  17/.  175.  Sd.  parcel 
&c.,  as  therein  mentioned,  and  as  to  the  sum  of 
39/.  9s.  Sd.f  residue  &c.,  as  therein  mentioned,  and  as 
to  the  sum  of  17/.  17s.  Sd.f  parcel  &c.,  as  therein  men- 
tioned, and  as  to  the  sum  of  39/.  9s*  8^.,  residue  &c.,  as 
therein  mentioned ;  and  then  the  defendant  pleads  that 
the  plaintiffs  were  indebted  in  the  sum  of  57/.  7s»  4td.  for 
money  had  and  received,  and  on  an  account  stated,  and 
offers  to  set  off  that  sum  against  the  damages  in  respect 
of  the  said  several  sums  in  the  introductory  part  of  that 
plea  mentioned,  whereas  that  sum  is  insufficient  to  be 
set  off  against,  and  to  pay  and  satisfy,  the  sums  in  the 
introductory  part  of  that  plea  mentioned,  or  the  da- 
mages in  respect  thereof;  and  that  the  sum  of  57/.  75.  ief. 
is  pleaded  to  the  whole  of  the  sums  in  the  introductory 
part  of  that  plea  mentioned,  and  not  to  a  part  thereof, 
and  to  the  damages  in  respect  of  those  sums,  and  not  to 
a  part  thereof;  and  for  that  the  said  sum  of  57/.  75.  M. 
does  not  and  could  not  equal  the  damages  sustained  by 
the  plaintiffs  by  reason  of  the  non-performance  of  the 
said  promises  so  far  as  they  relate  to  the  sums  to  which 
the  seventh,  plea  is  pleaded,  as  in  the  introductory  part 
thereof  is  mentioned ;  and  for  that  the  matters  in  the 
seventh  plea  pleaded  are  pleaded  in  bar  of  the  said  ac- 
tion, and  not  to  a  part  thereof;  and  for  that  die  said 
seventh  plea  is  in  other  respects,  &c.  Joinder  in  de- 
murrer. 

Jo/in  Bayley  in  support  of  the  demurrer.  As  to  the 
fifth  plea.  First,  the  defendant  is  not  entitled  to  aver 
that  the  sums  of  20/.  are  identical ;  and  the  objection  is^ 

good 
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good  on  special  demurrer*  Identity  of  closes,  or  of  18S5. 
assaults,  cannot  be  pleaded,  if  the  objection  be  taken  on 
special  demurrer.  The  defendant  attempts  to  confine 
the  plaintiff  to  one  cause  of  action,  whereas  three  are 
alleged,  each  of  which  should  be  answered.  The  plain- 
tiff is  entitled  to  traverse  the  giving  2(tf.  in  satisfaction : 
but,  if  this  plea  be  good,  he  cannot  take  such  a  traverse 
without  admitting  the  identity.  Secondly,  the  defendant 
ought  to  have  stated  to  how  much  of  the  first  and  how 
much  of  the  second  count  the  fifth  plea  is  pleaded. 
He  has  not  shewn  how  much  of  each  cause  of  action  is 
answered. 

As  to  the  seventh  plea.  The  defendant  professes  to 
answer  a  claim  of  114/.  14<«5«  Sd.  by  a  counter  claim  of 
572.  75.  4<i,  and  alleges  that  the  latter  sum  equals  the 
damages  sustained  by  the  nonpayment  of  the  former, 
which  is  impossible.  In  Thomas  v.  Heathom  (a)  it  was 
held  that  a  declaration  in  assumpsit  for  1000/.,  laying 
the  damages  at  1000/.,  was  not  answered  by  a  plea  that 
the  defendant,  on  an  account  stated,  waa  found  to  be 
indebted  400/.,  for  which  he  had  accepted  a  bill,  and 
on  which  acceptance  he  was  still  liable. 

Joseph  AddisoTij  contr^  As  to  the  fifth  plea.  First, 
one  sum  may  be  demanded  in  several  different  forms : 
the  defendant  alleges  that  that  is  so  here ;  and  accord 
and  satisfaction  for  that  one  sum  is  therefore  an  answer 
so  &r.  The  defendant  does  not  aver  that  the  three 
causes  of  action  are  identical ;  but  that  they  are  all,  as 
to  20/.,  for  one  identical  sum  of  money.  [Patteson  J.  You 
have  averred  that  two  sums  of  20/.  are  one  debt  of  20/. : 
it  is  not  as  if  you  had  averred  that  the  account  was 

(a)  2J.  4f  a  477. 
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ing  for  cause,  that  the  defendant,  in  the  introductory 
part  of  the  seventh  plea,  the  same  being  a  plea  of  set 
off,  hath  pleaded  as  to  the  sum  of  17/.  175.  Sd.  parcel 
&c.,  as  therein  mentioned,  and  as  to  the  sum  of 
39/*  9s.  8d.f  residue  Sec,  as  therein  mentioned,  and  as 
to  the  sum  of  17/.  175.  8^.,  parcel  &c.,  as  therein  men- 
tioned, and  as  to  the  sum  of  39/.  9s.  Sd.,  residue  &c.,  as 
therein  mentioned;  and  then  the  defendant  pleads  that 
the  plainti£&  were  indebted  in  the  sum  of  57/.  75.  4c/.  for 
money  had  and  received,  and  on  an  account  stated,  and 
offers  to  set  off  that  sum  against  the  damages  in  respect 
of  the  said  several  sums  in  the  introductory  part  of  that 
plea  mentioned,  whereas  that  sum  is  insu£Scient  to  be 
set  off  against,  and  to  pay  and  satisfy,  the  sums  in  the 
introductory  part  of  that  plea  mentioned,  or  the  da- 
mages in  respect  thereof;  and  that  the  sum  of  57/.  75. 4(f. 
is  pleaded  to  the  whole  of  the  sums  in  the  introductory 
part  of  that  plea  mentioned,  and  not  to  a  part  thereof 
and  to  the  damages  in  respect  of  those  sums,  and  not  to 
a  part  thereof;  and  for  that  the  said  sum  of  57/.  75.  4^. 
does  not  and  could  not  equal  the  damages  sustained  by 
the  plaintiffs  by  reason  of  the  non-performance  of  the 
said  promises  so  far  as  they  relate  to  the  sums  to  which 
tlie  seventh,  plea  is  pleaded,  as  in  the  introductory  part 
thereof  is  mentioned ;  and  for  that  the  matters  in  the 
seventh  plea  pleaded  are  pleaded  in  bar  of  the  said  ac- 
tion, and  not  to  a  part  thereof;  and  for  that  the  said 
seventh  plea  is  in  other  respects,  &c.  Joinder  in  de- 
murrer. 


Jofin  Bayley  in  support  of  the  demurrer.  As  to  the 
fifth  plea.  First,  the  defendant  is  not  entitled  to  aver 
that  the  sums  of  20/.  are  identical ;  and  the  objection  is, 

good 
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good  on  special  demurrer*  Identity  of  closes,  or  of  18S5. 
assaults,  cannot  be  pleaded,  if  the  objection  be  taken  on 
special  demurrer.  The  defendant  attempts  to  confine  a^gainst 
the  plaintiff  to  one  cause  of  action,  whereas  three  are 
alleged,  each  of  which  should  be  answered.  The  plain- 
tiff is  entitled  to  traverse  the  giving  2(tf.  in  satisfaction : 
but,  if  this  plea  be  good,  he  cannot  take  such  a  traverse 
without  admitting  the  identity.  Secondly,  the  defendant 
ought  to  have  stated  to  how  much  of  the  first  and  how 
much  of  the  second  count  the  fifth  plea  is  pleaded. 
He  has  not  shewn  how  much  of  each  cause  of  action  is 
answered. 

As  to  the  seventh  plea.  The  defendant  professes  to 
answer  a  claim  of  114/.  l^,  Sd,  by  a  counter  claim  of 
57L  7s.  4<i,  and  alleges  that  the  latter  sum  equals  the 
damages  sustained  by  the  nonpayment  of  the  former, 
which  is  impossible.  In  Thomas  v.  Heathom  {a)  it  was 
held  that  a  declaration  in  assumpsit  for  1000/.,  laying 
the  damages  at  1000/.,  was  not  answered  by  a  plea  that 
the  defendant,  on  an  account  stated,  waa  found  to  be 
indebted  400/.,  for  which  he  had  accepted  a  bill,  and 
on  which  acceptance  he  was  still  liable. 

Joseph  Addison^  contrsL  As  to  the  fifth  plea.  First, 
one  sum  may  be  demanded  in  several  different  forms : 
the  defendant  alleges  that  that  is  so  here ;  and  accord 
and  satisfaction  for  that  one  sum  is  therefore  an  answer 
so  far.  The  defendant  does  not  aver  that  the  three 
causes  of  action  are  identical;  but  that  they  are  all,  as 
to  20/.,  for  one  identical  sum  of  money.  [Patteson  J.  You 
have  averred  that  two  sums  of  20/.  are  one  debt  of  20/. : 
it  is  not  as  if  you  had  averred  that  the  account  was 

Stated 
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1835.        stated  in  respect  of  the  other  causes  of  action;  or  as  if, 
"T!  to  a  declaration  for  goods  sold  and  on  a  bill  of  exchange, 

MM 

againti  the  plea  had  been  that  the  bill  was  c^iven  for  ffoods.1 
Ten  pounds  might  be  due  on  two  counts,  and  1 0/.  on 
the  other.  The  rules  of  HiL  4*  IV.  4.  (a)  allow  a  count 
for  an  account  stated  to  be  joined  to  any  other  count 
for  a  money  demand,  though  there  be  not  distinct  sub- 
ject matters  of  complaint.  An  averment  of  identity  of 
I  two  sums,  followed  by  an  averment  of  satisfaction,  as 
here,  was  held  good  in  Sheldon  v.  Clipsham  {b) ;  and  the 
Court  there  said  that,  if  the  sums  were  distinct,  the 
plaintiff  might  traverse  the  averment  of  identity;  which 
is  an  answer  to  the  complaint' made  on  the  other  side  of 
hardship  as  to  the  replication.  Secondly,  the  method 
of  pleading  suggested  on  the  other  side  is  unprecedented, 
and  would  lead  to  much  complexity.  A  tender  is  always 
pleaded  generally  to  all  the  claims,  whatever  their  num- 
ber. {Coleridge  J.  How  is  the  plaintiff  to  know  which 
claim  your  plea  applies  to  ?]  That  might  be  argued  also 
in  the  case  of  a  plea  of  tender.  It  might  as  well  be  said 
that,  whenever  ajdefendant  admits  a  sum  to  be  due,  he 
must  take  it  on  himself  to  say  on  which  count  it  is  due. 

As  to  the  seventh  plea.  It  is  true  that  the  damages  are 
claimed  in  the  declaration  in  respect  (so  far  as  this  plea  is 
concerned)  of  11 4/.  145.  %d.\  and  that  the  set  off  is  onljr 
for  57/.  75. 4e/.  But  the  damages,  upon  these  claims,  may 
be  no  more  than  57/.  75.  4(/.  And  it  appears  that,  in  fact, 
the  plea  answers  as  to  57/.  75.  4^.,  part  of  the  claim  made 
in  the  first  and  second  counts,  and  as  to  57/.  75.  4c/.,  part 
of  the  claim  made  in  the  third  count.    If  these  counts  be 

(a)  General  Rules  and  BeguUUions,  5.  5  B,  cjf  Ad,  iii. 
(6)  T.  Raym,  449.      According  to  the  report  in  2  {ThoTnoi)  JoncSt 
158,  the  Court  said  that  the  averment  of  identity  was  only  surplusage. 

all 
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&I1  for  the  same  sum,  as  they  may  be,  the  damages  upon  18S5. 
these  three  claims  might  be  only  51L  7s.  4d.  [Patteson  J.  ~ 
You  might  have  doubled  your  set  off:  the  amount  in  the  agamtt 
setoff  is  as  immaterial  as  that  in  the  declaration.]  That 
might  be  a  more  technical  method;  but  the  plaintiff 
cannot  assume  that  the  damages  for  the  non-perform* 
ance  of  the  promise  necessarily  amount  to  the  aggregate 
of  the  sums  for  which  the  promise  is  charged  to  be 
made.  The  declaration  lays  only  200/.  damages  for  the 
non-performance  of  a  promise  to  pay  three  sums  of  200/. 
each.  In  Thomas  v.  Heathom  {a)  the  objection,  as  ap- 
pears by  the  judgments  of  the  Court,  was  that  it  was  not 
alleged  that  no  more  than  400/.  was  due  from  the  de- 
fendant :  here  there  is  a  substantive  allegation  that  the 
sum  tendered  equals  the  damages.  [^Patteson  J.  Then 
you  put  it  as  a  case  of  unliquidated  damages.  If  so,  the 
plea  of  set  off  is  bad.  At  present,  we  are  inclined  to 
think  3'ou  wrong.]  As  a  test  of  the  correctness  of  the 
seventh  plea,  suppose  an  amendment  were  made  by  lay- 
ing a  larger  sum  than  114/.  14>5«  %d.  in  the  set  off;  still 
it  would  be  necessary  to  aver  that  the  set  off  exceeded 
or  equalled  the  damages :  which  shews  that  the  amount 
named  is  not  material,  but  that  the  allegation  as  to  the 
comparative  amounts  is  the  material  part. 

John  Bayley  in  reply.  As  to  the  fifth  plea.  Sheldon 
V.  Clipsham  {b)  would  not  be  now  supported. 

As  to  the  seventh  plea;  the  allegation  relied  upon  as 
to  the  amount  is  contradictory.  The  applicability  of 
Thomas  v.  Heathotti  (a)  is  disputed :  but  it  appears 
from  a  MS.  note  of  Bayley  J.,  who  was  one  of  the 

(a)  2  -B.  4f  C.  477. 

(6)    T.  Raynu  449.     8,  C.  2  {Thomas)  Jones,  158. 

Judges 
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1835.       Judges  by  whom  that  case  was  decided,  that  he  took  the 

*"—""       view  of  it  now  contended  for  on  behalf  of  the  plain- 
IAbi  ^ 

mgimui        tiff.     The  note  begins  thus:  ^*  A  plea  is  bad,  if  it  is  a 

legal  bar  to  part  only  of  what  it  professes  to  answer. 
B.2  B.  4r»  C.  477."  The  note  then  gives  an  abstract 
of  the  pleadings  in  Thtmias  v.  Heathom  (a),  and  adds, 
^^  The  Court  held  the  plea  bad,  for  it  professed  to  an- 
swer a  claim  for  1000^,  by  stating  what  was  legally  an 
answer  to  400/.  only :  the  plea  should  have  been  con- 
fined to  the  400/.  only,  and  defendant  should  have 
pleaded  non  assumpsit  to  the  residue."  [^Addison.  The 
plea  here  does  cover  all  the  damages  as  to  which  it  is 
pleaded.] 

Patteson  J.  (ft).  With  respect  to  the  averment  of 
identity,  I  at  first  thought  the  objection  good.  Identity 
of  trespasses  in  different  counts  cannot,  in  strictness, 
be  averred;  and  it  struck  me  that  the  objection  to 
averring  the  identity  of  two  debts  was  valid  a  fortiori, 
since  in  trespass  the  grievance  may  be  charged  to  have 
been  committed  *'  on  divers  other  days  and  times."  In 
actions  of  assault,  where  there  may  be  two  counts  for 
different  assaults,  one  sees  the  objection  to  the  averment 
of  identity :  and  it  appeared  to  me  that  different  debts 
were,  in  this  respect,  like  different  assaults.  But  Mr. 
Addison  has  satisfied  me  on  this  point.  The  orerment 
is,  that  the  sum  of  20/.  charged  to  be  due  on  the  ac- 
count stated,  is  the  same  smn  of  20/.,  parcel  of  the 
monies  mentioned  in  the  two  first  counts.  The  new 
rules  (c)  allow  an  account  stated  to  be  joined  with  any 
oth<r  count  for  a  money  demand,  although  there  be 

(o)  S  j9«  j-  C  477.  (6)  Lord  Denman  C.  J.  was  alwent. 

(c)  Rug,  JSI»  4  IT.  4.  Gtnerai  Ruki  and  Regulationt,  5.  5  B,  i  Ad.  iii. 

not 
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not  distinct  subject  matters  of  complaint.     TherefiMre  a        1885. 
sum  due  upon  a  consideration  mentioned  in  another  " 

*■  Mil 

count  may  be  the  same  as  that  claimed  in  the  count        agamtt 
upon  an  account  stated.     There  are  other  grounds  of 
demurrer,  some  of  which  Mr.  Bayley  gives  up.     The 
remaining  ground  of  demurrer  relied  upon  as  to  the 
fifth  plea  is,  that  it  does  not  state  to  how  much  of  the 
sum  in  the  first  count,  and  how  much  of  the  sum  in  the 
second,   the   payment  is  pleaded,  but  only  that  it  is 
pleaded  to  20/.,  parcel  of  the  monies  in  the  first  two 
counts  mentioned.     I  think  this  a  good  objection,  as 
the  rules  now  are.     We  must  take  the  claim  for  work 
and  labour  to  be  separate  from  that  of  money  paid.     It 
is  therefore  right  that  the  defendant  should  let  the 
plaintilF  know  what  it  is  that  he  is  pleading  to.     My 
only  difficulty  arose  from  the  practice  referred  to,  of 
pleading  a  tender  generally  to  so  mueh  money.    That 
has  been  the  course  for  many  years,  and  has  become 
inveterate,  and  is  never  objected  to.     Now,  however, 
we  have  come  to  a  new  system,  or  to  the  revival  of  old 
principles ;  and  it  does  not  follow  that  we  should  adopt 
generaUy  the  particular  practice  allowed  in  a  plea  of 
tender.      The  defendant  should  have  shewn  to  how 
much  of  each  count  he  pleaded ;  and  the  plaintifi^  must 
have  judgment  on  the  fifth  plea. 

As  to  the  seventh  plea,  the  objection  insisted  upon 
is,  that  a  set  off  of  57/.  7^.  Ad.  is  pleaded  to  several 
sums  amounting  in  the  whole  to  114/.  14^.  8d.,  with  an 
allegation  that  the  57/*  75.  4td*  equals  the  damages  sus- 
tained  by  reason  of  the  non-performance  of  the  de- 
fendant's promises  so  far  as  they  relate  to  the  sums 
amounting  to  114/.  14;$.  ScL  The  set  off  is  not  pleaded 
by  way  of  deduction  from  the  larger  sum ;  and,  indeed, 

I  never 


272  CASES  IN  MICHAELMAS  TERM 

1835.        X  never  saw  such  a  thing  as  a  set  ofF  pleaded  by  way  of 

deduction.    The  practice  is  to  lay,  in  the  plea  of  set  oS, 

agairut  a  larger  sum  than  that  claimed  in  the  declaration.  We 
*°^'  know,  in  truth,  that  the  object  is  only  to  enable  the 
defendant  to  deduct  a  smaller  sum  from  a  larger.  Still 
the  statement  on  the  record  should  be  made  consistent, 
which  is  effected  by  naming  a  sum  larger  than  that 
claimed  in  the  declaration.  I  do  not  know  that  it  is 
necessary  to  say  ^hat.  the  set  off  exceeds  the  sum 
claimed;  perhaps  a  sum  less  than  the  amount  claimed 
might  be  pleaded  by  way  of  deduction:  but  the  statement 
is  inconsistent  now.  Mr.  Addison  says  that  he  does  not 
allow  that  the  claim  for  1 14/.  14^.  Sd.  is  good,  but  only 
pleads  that  the  defendant  has  a  claim  of  57/.  75.  4c/., 
which  equals  the  damages  sustained  by  the  plaintiff.  Tliat, 
at  all  events,  is  a  new  way  of  pleading.  Hitherto  it  was 
always  thought  that  the  party  pleading  the  set  off  ad- 
mitted, for  the  purpose  of  the  plea,  the  sum  claimed  in 
the  declaration.  That  is  reasonable ;  for  otherwise  he 
should  have  confined  his  plea  to  a  part  Else  he  treats 
the  damages  as  unliquidated ;  and  a  set  off  cannot  be 
pleaded  to  unliquidated  damages.  The  defendant 
here  might  have  averred  the  identity  of  the  sums  of 
57L  7s,  4td,f  and  have  pleaded  his  counter-claim  of  so 
much.  Or,  if  he  chose  to  treat  the  claim  as  amount- 
ing to  114/.  145.  Sd.y  he  might  have  increased  the  no- 
minal amount  of  his  set  off.  But  this  is  an  attempt  to 
set  off  a  smaller  sum  as  an  equivalent  to  a  larger.  I 
admit  that  Thomas  v.  Heathom  {a)  was  decided  on 
*  the  particular  ground,  that  the  defendant  did  not  al- 
lege that  no  more  than  400/.  was  due.     Mr.  Addisoth 

(o)  ^B,^  C.  477. 

says 
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says  that  the  averment  here,  that  the  set-oiF  is  equal  to        1835. 

the  damages  sustained,  comes  to  the  same  thing  as  the 

averment  which  was  required  in  Thomas  v.  Heaikom  (a) :        ttgaind 

IbMLXiraoK. 
but  I  think  that  is  not  so.     The  judgment  on  the 

seventh  plea  must  therefore  be  for  the  plaintiff. 


Williams  X  I  am  of  the  same  opinion.  Mr.  Ad^ 
dison  says  that  the  statement  of  a  counter-claim,  ap* 
pearing  to  be  larger  in  amount  than  the  sum  claimed  in 
the  declaration,  would  not  furnish  an  answer,  without  a 
direct  allegation  that  in  point  of  fact  it  was  larger :  and 
that  the  allegation  in  his  plea  refers,  not  to  the  sums 
the  payment  of  which  was  charged  to  be  promised,  but 
to  the  damages  resulting  from  the  nonpayment  But 
consider  what  promises  are  charged.  If  the  damages 
be  not  admitted  to  be  of  the  same  amount,  then  they 
are  unliquidated,  and  a  set  off  is  no  answer.  With 
respect  to  the  fifth  plea,  my  brother  Patteson  has  shewn 
that  the  defendant  ought  to  have  specified  how  much 
was  paid  in  respect  of  the  first  count,  and  how  much  in 
respect  of  the  second. 

Coleridge  J.  As  to  the  seventh  plea,  I  have  no- 
thing to  add,  except  that  I  do  not  see  why,  since  the 
new  rules,  a  set  off  may  not  be  pleaded  as  to  part,  by 
way  of  deduction,  and  non  assumpsit  as  to  the  rest* 
As  to  the  fifth  plea,  I  do  not  think  it  is  supportable 
upon  principle.  The  plaintiff  says,  I  have  two  causes 
of  action :  he  has  a  right  to  know  to  what  extent  each 
of  them  is  admitted  or  denied.  Mr.  Addison  gives  no 
reason,  but  simply  relies  on  the  practice  as  to  tender. 

(o)  SA  4f  C.477. 

Vol.  IV.  T  I  felt 
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I  felt  pressed  with  that :  but  I  am  satisfied  that,  if  the 
question  on  a  plea  of  tender  came  now  before  the 
Court)  the  argument  in  its  defence  would  rest  upon 
inveterate  practice.  On  that  alone  the  plea  might  be 
justified :  but  that  is  no  reason  for  justifying  the  ex- 
tension of  the  practice;  and  I  am  not  disposed  to 
extend  it  This  appears  to  me  to  be  a  new  tangled 
attempt  in  pleading. 

Judgment  for  the  plaindfil 


Friday, 
^ov.  SOthb 


Doe  on  the  Demise  of  Higgs  and  others. 
Churchwardens  and  Overseers  of  the  Parish 
of  St.  Mary,  Reading,  against  Terry,  Sr- 
MOMDS,  and  Ford. 


I^JECTMENT  for  messuages  and  premises  in  the 
parish  of  St^  Mary^  Beading^  in  Berkshire*  The 
demise  was  laid  on  the  1st  o(  May  1834,  and  described 
the  lessors  of  the  plaintiff  by  their  names  and  as  the 
churchwardens  and  overseers  of  the  poor  of  that  parish 
for  the  time  being.  On  the  trial  before  Aldersan  B.,  at  the 


In  f^ectncBt 

on  the  demiM 

of  the  cburcb- 

wardensand 

oreneertof  a 

puitb,  laid 

after  the  paia- 

iog  of  Stat. 

59  G.  3.  a  13. 

(the  seTen- 

teeoth  section 

of  which  TcsCs 

all  real  property  belonging  to  the  parish  in  the  chnrcfawardens  and  orerseers  in  succewion, 

as  a  corporation),  the  lessors  of  the  plaintifi*  proved  that  the  defendant,  erer  since  tlie 

passing  of  the  statute,  and  for  many  yean  before,  had  paid  rent  to  the  churchwardens  of 

the  pitfish  for  the  time  being,    and  that  the  late  churchwardens  and  overseers  (who 

came  into  office  after  the  statute  passed)  had  given  him  notice  to  quit. 

Defendant  produced  a  lease  for  years,  by  T.  X,  and  J.  £1,  therein  described  as  church* 
wardens  of  the  parish,  to  W,  E.,  nnde  before  the  statute,  in  consideration  of  the  surrender 
of  a  former  lease ;  and  also  a  lease  for  a  term  of  years,  jet  unexpired,  made  before  the 
statute,  by  /.  M.  and  N.  C,  described  as  churchwardens  of  the  parish  church,  to  W,  £,*• 
personal  representative,  through  whom  defendant  claimed,  in  consideration  of  the  sur- 
render of  the  lease  first  mentioned.  In  the  last-mentioned  lease  the  premises  were  de- 
scribed as  "  belonging  to  the  parish  church,*'  and  the  rent  was  reserved  payable  to  "  the 
said  churchwardens  and  their  successors.'* 

On  a  special  case,  stating  these  facts :  Held, 

That  the  property  appeared  to  be  parish  property ;  that  the  leases  passed  no  legal  in- 
terest ;  and  that  the  property,  since  the  statute,  was  in  the  churchwardens  and  overseers 
in  succession,  who  were  intitled  to  treat  the  defendant  as  tenant  from  year  to  year,  and  to 
recover  the  pnmises  upon  giving  notice  to  quit. 

Berks/tire 
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Berkshire  Summer  assizes  1834,  a  verdict  was  foiind  Tor        18S5. 
the  plaintiff,  subject  to  the  opinion  of  this  Court  on  the 
following  case :  —  Hioo« 

The  lessors  of  the  plaintiff  were  the  churchwardens  Txun 
and  overseers  of  the  poor  of  the  said  parish,  at  the 
times  of  the  action  being  commenced,  and  of  the 
demise  in  the  declaration.  A  rent  of  1/.,  105.  per 
annum  had  been  paid  by.  the  predecessors  of  the  defend** 
ants  in  the  tenancy  to  the  successive  churchwardens  of 
the  parish  for  many  years  before  the  passing  of  the 
Stat  59  G,  S.  c.  12.;  and,  since  that  act  came  into 
operation,  the  rent  had  continued  to  be  paid  in  like 
manner  by  the  predecessors  of  the  defendants,  and  by 
the  defendants,  until  the  expiration  of  the  following 
notice.  On  the  23d  of  March  1833,  a  notice  to  quit 
(of  which  the  following  is  a  copy)  was  duly  served  on 
the  several  defendants-  "  To  Messrs.  John  Terry,  &c. 
You  are  hereby  required  to  quit,"  &c.,  *^  all  that  mes- 
suage, tenement,  or  dwelling-house,"  &c.,  **  situate,*^  &c., 
<<  which  you  now  hold  of  the  churchwardens  and  over* 
seers  of  the  poor  of  the  parish  of  Si»  Mary,  Readings  to 
the  churchwardens  and  overseers  of  the  poor  of  that 
parish,  on  Michaelmas  day  next,  or  at  the  expiration 
of  the  current  year  of  your  tenancy.  Dated  the 
20th  day  of  March  1833.  John  Okey,  Richard  Muni^ 
churchwardens  of  the  said  parish.  W.  Winkworth, 
John  Wheeler^  W.  H.  Tt/hurst,  overseers  of  the  poor  of 
the  said  parish." 

The  persons  who  signed  this  notice  filled  at  the  time 
the  offices  which  they  are  described  as  filling,  but  had 
gone  out  of  office  before  this  action  was  commenced. 

The  defendants  deduced  the  following  title.  A  lease 
was  put  in,   dated   23d   April   1753,  made   between 

T  2  Thomas 
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18S5.        Thomas  Knapp  and  John  Knotij  churchwardens  oF  the 

parish  of  St.  Mary  in  Readings  Berks,  of  the  one  part, 

HioGt        and  William  Earles  of  the  same  parish,  of  the  other 

ugaiiut 

TrntLKt.  part :  probate  of  the  will  of  the  said  William  Earles, 
dated  1st  November  1765 :  and  an  indenture,  dated  2d 
October  1801- 

By  the  indenture  of  lease  of  23d  April  1753,  Knapp 
and  Knott,  in  consideration  of  the  surrender  of  a  former 
lease,  of  which  about  twelve  years  were  then  unexpired, 
and  also  of  a  fine  of  205.,  demised  the  premises  now 
sought  to  be  recovered  to  Earles,  for  fifty-one  years 
from  l^tcu^^^day  1753,  at  the  yearly  rent  of  305. 

The  said  lease,  by  virtue  of  the  will  of  1st  November 
1765,  and  the  indenture  of  2d  October  1801,  became 
vested  in  Maty  Searle. 

A  lease  was  also  put  in  by  the  defendants,  dated 
29th  April  1802,  between  John  Moore  and  Nathaniel 
Clissold,  churchwardens  of  the  parish  church  of  St.  Mary 
in  Beading,  of  the  one  part,  and  Mary  Searle  of  the 
other  part,  whereby,  in  consideration  of  the  lease  granted 
to  Earles  (of  which  two  years  were  then  unexpired), 
and  of  a  fine  of  702.,  the  premises  in  question,  therein 
described  to  be  parcel  of  the  lapds  and  tenements  be- 
longing to  the  parish  church  of  St.  Maty  in  Reading, 
were  demised  to  the  said  Mary  Searle,  her  executors 
administrators  and  assigns,  to  hold  from  the  feast  day 
of  the  Annunciation  then  last  for  fifly-one  years,  paying 
yearly  to  the  said  churchwardens  and  their  successors 
the  rent  of  305* 

The  defendants  were  the  legal  representatives  of 
Mary  Searle. 

*    The  lessors  of  the  plaintiff  contended  that  the  last- 
mentioned  lease  was  void ;  that  the  estate  and  interest 

in 
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in  the  premises  had  vested  in  the  churchwardens  and        1M5. 
overseers  of  the  poor  of  St.  Mary,  Beading,  by  the  ope-      ^^   , 
ration  of  the  statute;  and  that  the  defendants'  only  in-        Hioos 

agaifui 

terest  therein  had  been  as  tenants  frqm  year  to  year,       Tsmt. 
which  the  notice  to  quit  had  determined. 

Talfburd  Seijt.  for  the  plaintiff.  The  premises  ap- 
pear, on  the  face  of  the  statement,  to  be  parish  property. 
The  plaintiff  is  therefore  entitled  to  recover,  unless  the 
lease  of  1802  be  good.  That  is  a  lease  granted  by  the 
churchwardens  alone.  Even  since  stat  59  6.  3.  c.  12. 
s.  17.  (is  19),  the  churchwardens  could  not  grant  a 
lease  without  the  concurrence  of  the  overseers,  Phillips 
V.  Pearce{a)\  before  that  act,  no  one  had  such  a  power. 
The  churchwardens  were  not  a  body  taking  by  suc- 
cession ;  at  the  utmost,  the  individuals  could  grant  for 
their  own  time  only,  as  trustees  for  this  parish.  If  this 
lease  be  good,  the  churchwardens  might  deal  with  the 
parish  property  to  any  extent ;  whereas  it  is  vested  in 
the  churchwardens  and  overseers  by  stat.  SB  G.  S.  ix  12. 
5. 17.>9  which  applies,  not  only  to  buildings  and  lands 
hired  or  taken  on  lease  by  the  churchwardens  and  over- 
seers for  the  purposes  of  this  act,  but  to  *^  all  other 
buildings,  lands  and  hereditaments  belonging  to  such 
parish."  In  Doe  denu  Jackson  v.  Hiley  {b)  it^was  held 
that  these  words  extended  to  every  description  of  the  real 
property  of  a  parish.  The  lease  of  1802  describes  the 
lands  and  tenements  as  **  belonging  to  the  pariah  church.'' 
The  rent  has  been  paid  continually  to  the  successive 
churchwardens ;  that  payment  enures  to  the  benefit  of 
the  parties  legally  interested,  who  are,  since  the  statute, 

(a)  SS.i[C  4S3.  (6)  10  If.  ^  C.  885. 

T  3  tht 
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1885k        the  churchwardens  and  overseers  jointly,  as  a  corpor- 

jj^jj^^j^      ation;  and  these  are  the  parties  who   have  given  the 

H»«*        notice*     The  acceptance  of  rent  shews  no  more  tlian  a 

Ts»KT.       tenancy  for  the  year.  The  learned  Judge,  who  tried  the 

cause,  indeed,  expressed  an   opinion   that  the  parish 

officers  took  the  rent  cum  onere ;  but  there  is  no  onm. 

f  Docj  Lessee  of  Simpson^  v*  Butcher  {a)  and  Jenkins  denu 

Yate  V*  Church  {b)  shew  that  the  acceptance  of  the  rent 

does  not  necessarily  affirm  the  lease. 

IjudUm  Seijt.,  contrk.  Great  injustice  will  be  done, 
if  the  lessors  of  the  plainti£P  are  allowed  to  get  rid  of 
the  title  upon  which  the  lease  was  granted.  They 
insist  on  the  estoppel  by  the  words  of  the  lease  of  1802, 
yet  they  deny  that  the  parties  had  power  to  make  such 
a  lease,  so  that  the  estoppel  is  not  to  be  reciprocal.  If 
the  lessor  of  a  plaintiff  in  ejectment  makes  a  title,  and  a 
lease  is  set  up  in  answer,  he  may  impugn  the  lease :  but, 
if  his  title  rests  upon  a  tenancy  as  shewn  by  the  lease, 
he  must  admit  the  lease  to  be  good.  ^Coleridge  J.  The 
lessors  of  the  plaintiff  make  a  case  by  the  payment  of 
rent  and  the  notice  to  quit :  then  the  defendants  set  up 
the  lease.]  In  that  view  of  the  case,  the  defendants  may 
shew  in  what  character  they  paid.  If  the  lessors  of  the 
plaintiff  insist  upon  connecting  the  payments  with  the 
'  lease,  they  cannot  dispute  the  lease.  If  the  payments 
and  lease  are  not  connected,  the  payment  is  simply  evi- 
dence  of  a  reversion  in  the  party  accepting.  In  Phil^ 
lips  V.  Pearce  (c)  the  property  of  the  parish  had  been 
demised  by  churchwardens  alond  after  the  passing  of 
Stat  59  G.  3.  C.12. ;  such  a  demise  was  of  course  in- 

(a)   I  Dotig.  50.  (6)  S  Cowp,  483. 

(«}  MB.^C.  48S. 

valid, 
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Yaiid,  because  at  that  time  the  property,  by  the  express  18S5. 
words  of  sect.  17.5  belonged  to  the  churchwardens  and  jj^^TZ 
ovenseers  jointly.  But  here  the  lease  was  made  befinre  Hio«« 
the  statute,  and,  taken  alone,  is  evidence  of  a  reversioa  Tiur.  . 
in  the  grantors  sufficient  to  enisle  them  to  convey.  It 
appears  also  that  the  consideration  for  the  lease  was  a 
surrender  of  an  existing  lease :  such  a  surrender  must 
be  made  to  a  party  capable  of  accepting  it.  There  is 
nothing  in  the  case  to  shew  that  the  churchwardens 
who  made  the  lease  may  not  have  been  trustees  acting 
in  their  individual  characters  and  not  as  parish  officers, 
with  power  to  demise.  The  founder  of  the  trust  may 
have  wished  the  beneficial  interest  to  go  to  the  church- 
wardens for  the  time  being.  Even  if  the  trustees  had 
violated  their  trust,  that  would  not  avoid  the  lease  at 
law.  The  reservation  of  rent  to  the  successors  may  be 
bad,  and  yet  the  demise  go6d.  If  the  churchwardens 
and  overseers  now  insist  upon  taking  to  the  reversion 
in  their  character  of  a  corporation,  they  must  take  it  as 
other  parties  would,  with  the  incidents  of  a  privity  in 
respect  of  the  reversion*  In  Doe  dem.  Jackson  y. 
Hiky  (a)  this  point  did  not  arise,  for  the  lease  had  ex- 
pired. At  any  rate,  if  the  lease  be  repudiated,  the 
evidence  is  narrowed  to  the  payment  of  rent :  then  there 
is  no  evidence  that  the  property  is  parish  property,  or 
church  property,  and  the  title  of  the  lessors  of  the 
plaintiff  fails.  And,  further,  the  descriptbn  of  the 
premises  as  *^  belonging  to  the  parish  church  ^  does  not 
necessarily  shew  that  they  belong  to  the  parish,  within 
the  meaning  of  stat  59  G.  3.  c.  12.  s.  17. 

(a)  10^.  4-C.8S5. 

,  T  4  Tayburd 
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Taffimrd  Serjt,  in  reply.  Doe  dem.  Jackson  v.  jBi- 
fey  (a)  and  Pearce  v.  PhiUips  (ft)  were  not  relied  upon 
as  singly  supporting  the  plaintiff's  case,  but  as  together 
establishing  the  two  points,  that  all  real  property  be- 
longing to  the  parish  is  within  staL  59  G.  8.  c.  12.  5.  l?., 
and  that  the  churchwardens  alone  cannot  lease  such 
property  as  is  within  the  act.  That  this  is  parish  pro- 
perty is  shewn  by  the  payments  to  successive  church- 
wardens, which  fact  makes  it  incumbent  on  the  church- 
wardens to  apply  the  profits  to  those  purposes  to  which 
church  rates  are  applicable.  The  plaintiff's  case  might 
be  left  here.  It  is  suggested  that  the  churchwardens 
in  1802  may  have  granted  as  individuals,  and  not  in  an 
o£5cial  character.  But  that  is  inconsistent  with  the 
fact  of  the  payments,  which  are  made  to  successive 
churchwardens.  The  lease  is,  besides,  bad  on  another 
ground,  for  the  churchwardens  had  at  any  rate  no  right 
to  let  at  a  premium. 


Patteson  J.  (r).  My  difficulty  has  been  to  see  how 
this  property  is  shewn  to  be  parish  property.  One 
would  expect  to  have  its  history  previous  to  the  lease. 
In  Doe  dem.  Jackson  v.  Hiley  (a)  all  the  facts  appeared : 
there  were  feoffees  of  a  legal  estate  held  in  trust  for  the 
payment  of  church  rates,  and  a  lease  of  which  the 
validity  was  admitted,  and  which  had  expired  before  the 
ejectment  was  brought.  There  was  one  demise  by  the 
feoffee's  devisee ;  but  certainly  Lord  Tenterdens  judg- 
ment is  upon  the  demise  by  the  parish  officers,  on  the 
ground  that  the  parish  property  was  transferred  from 
the  party  who  had  the  legal  ownership  at  the  time  of 


(o)  10  B.  i  a  885.  (6)  SB.^C.  43S. 

(e)  Liord  J>€nman  C.  J.  wm  abfent. 


the 
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the  passing  of  stat  59  G.  3.  c»  12.,  to  the  parish  officers,  1885. 
by  that  act.  Now  here  it  does  not  appear  who  had  the 
legal  property  at  the  time  of  the  act  passing.  My  Hioos 
doubtsy  however,  are  removed  by  the  fact  that  the  pay-  Tsftftr. 
ments  of  rent  have  been  made  to  the  churchwardens  as 
such.  The  property,  therefore,  belonged  to  the  parish 
in  the  popular  sense,  and  in  the  sense  of  the  act.  And, 
therefore,  upon  the  authority  of  Doe  dem.  Jackson  v. 
Hiley{a\  it  now  belongs  to  the  churchwardens  and 
overseers  as  a  corporation.  They  received  the  rent :  the 
defendants  must  be  held  to  know  the  law,  and  to  have 
paid  to  them  in  the  character  of  a  corporation.  Then, 
this  being  a  freehold  estate,  the  question  is  whether  the 
defendants  held  it  as  tenants  from  year  to  year,  or  on 
lease.  We  collect  from  the  case  that  the  parties  de- 
mising were  churchwardens ;  we  must  take  it  that  they 
were  the  then  existing  churchwardens.  But  their  de- 
mise passed  no  legal  interest  in  the  term,  for  church- 
wardens could  not  then  hold  land  as  such.  No  estoppel 
therefore  was  created  as  against  their  successors.  It  is 
not  material  to  consider  whether'  there  was  an  estoppel 
as  against  the  individuals  ;  for  the  lessors  of  the  plain- 
tiff clearly  do  not  claim  by  privity  to  the  grantors.  If 
they  did,  they  could  sue  in  covenant,  describing  them- 
selves as  assignees  of  the  reversion ;  but  that  they  could 
not  do,  because  the 'churchwardens  had  no  reversion. 
No  legal  interest,  consequently,  passed  in  the  term.  This 
is,  therefore,  a  case  of  tenant  from  year  to  year  who 
has  received  notice  to  quit ;  and  there  must  be  judg- 
ment for  the  plaintiff. 

(a)  IOjB.  4-C8S5. 

WlXXIAMS 
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1835. 

Dob  don. 
Hio«t 

Tuar. 


Williams  J.  I  am  of  the  same  opinion.  The  doubts 
which  I  felt  are  removed  by  the  documents  and  by  the 
payments  of  rent.  Both  in  the  lease  of  1753,  and  in 
that  of  1802,  the  parties  granting  are  described  as 
churchwardens;  and,  in  the  latter  lease,  the  premises 
are  described  as  belonging  to  the  parish  church.  Upon 
this  a  strong  presumption  arises,  not,  as  my  brother 
Jjudlaw  suggests,  that  the  grantors  were  trustees  de- 
mising in  their  individual  character ;  but  one  which  is 
much  more  admissible,  when  we  bear  in  mind  the  parties 
so  demising  and  the  property  demised,  namely,  — that 
this  was  parish  property.  In  addition  to  this,  we 
have  the  continual  payment  to  the  parish  officers  for 
the  time  being ;  which  renders  the  presumption  conclu- 
sive and  overpowering.  Then,  having  got  so  fiur,  do  we 
find  any  estoppel?  Clearly  not:  the  lessors  of  the 
plaintiff  are  utter  strangers  to  the  grantors  of  the  lease. 
The  payment  of  rent  would  not  constitute  a  sufficient 
case,  if  it  were  not  aided  by  the  statute.  But,  as  this 
is  parish  property,  and  as  there  is  nothing  to  prevent 
the  operation  of  the  statute,  the  plaintiff  is  entitled  to 
our  judgment 


Coleridge  J.  The  only  question  is,  whether  there 
be  a  prima  facie  case  for  the  lessor  of  the  plaintiff;  for,  if 
so,  diere  is  no  answer  to  it  If  the  property  be  shewn  to 
belong  to  the  parish,  but  not  else,  there  is  a  prima  &cie 
case.  Then  does  it  so  belong,  or  not,  within  the  mean- 
ing of  the  act?  You  must  take  the  words  of  this  act  in 
the  popular  sense :  for,  in  the  strict  sense,  lands  do  not 
belong  to  a  parish.  The  case  for  the  defendants  helped 
out  the  plamtiff 's  case,  by  shewing  that  the  grantors  of 
the  leases  called  themselves  churchwardens.     And  the 

payments 
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payments  have,  in  fact,  been  made  to  the  successive  1835. 

churchwardens.    Then  is  not  this  parish  property  ?    It 

comes  then  to  a  case  of  landlord  and  tenant.  Hiooa 

againti 

Judgment  for  the  plaintiff  (a).  Tkut. 

(a)  See  Doe  dem.  Biggt  t.  CodteOj  EUary  term,  1836,  pott. 


Hall  against  Maule  and  Sheat.  stuwday, 

^  Nov.  Sltt. 

nnHE  plaintiff  had  declared  in  prohibition.  since  the  it». 

■■-  tute  1  JF.  4. 

c.  21.  <.  1. 

-B.   V.  Richards  obtained   a  rule   calling   upon  the  ^^pi*^^ 
plaintiff  to  shew  cause  why  the  defendants  should  not  *°  prohibition, 

'^  "^  M  in  common 

be  allowed  to  plead  six  several  pleas.  Upon  cause  ectiom,  between 
being  shewn  in  the  Bail  Court,  before  Littledale  J., 
hb  Lordship  referred  the  matter  to  the  full  Court 
The  nature  of  the  proposed  pleas  was  set  forth  in  the 
rule;  but  it  was  agreed,  on  the  argument,  that  the 
Court  should  be  called  on  to  decide  only  the  general 
question  of  the  admissibility  of  several  pleas  in  pro- 
hibition, and  that  the  propriety  of  the  particular  pleas 
should,  if  necessary,  be  afterwards  discussed  before  a 
Judge  at  chambers. 

C  Godson  now  shewed  cause.  The  declaration  by  the 
party  in  prohibition  was  always  understood  to  be 
qui  tanij  the  foundation  for  it  being  a  contempt  This 
is  laid  down  in  Com.  Dig.  tit  Prohibition^  (I),  citing 
Langdal€*s  Case  {a).  The  stat4^«w.  r.  16,  s.  4.  au- 
thorises the  pleading  of  several  matters  by  the  de- 
fendant or  tenant  in  any  action  or  suit,  or  by  any 

(a)  IS  Sep,  61. 

plaintiff 
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1835.  plaintiff  in  replevin;  but  prohibition  is  not  mentioned 
there ;  and  it  is  laid  down  in  Com.  Dig*  tit.  Pleader 
(K  2.)  (a),  that  a  defendant  in  qui  tarn  cannot  plead 
double,  for  which  Morgan  v.  Loickup  {b)  is  cited.  The 
Stat.  1  fFl  4.  c.2\.  5. 1.  makes  no  alteration  in  this  re- 
spect, though  it  enacts  that  the  declaration  need  not 
now  allege  the  delivery  of  a  writ,  or  a  contempt  The 
formal  allegation  is  now  to  be  omitted,  for  the  pur- 
pose of  shortening  the  record :  but  the  foundation  of  the 
proceeding  is  still  the  supposed  contempt.  Neither  is 
any  alteration,  in  this  respect,  introduced  by  stat. 
S  &  4  fF.  4.  c.  42.  5. 1.  That  section  does  not  mention 
prohibition  among  the  proceedings  which  the  judges 
have  power  to  alter.  And,  even  if  prohibition  be  within 
the  enactment,  the  rules  framed  under  it  do  not  in  fact 
authorise  pleading  more  than  one  plea  in  this  suit. 
They  disallow  the  pleading  of  several  pleas,  except 
under  the  regulations  specified;  but  they  do  not  en- 
large the  power  of  pleading  double. 

Humfrey  contra  was  stopped  by  the  Court. 

Patteson  J.  (c)  We  have  no  doubt  upon  the  point. 
Under  the  old  law,  there  could -be  only  one  plea  pleaded, 
because  the  King  was  considered  to  be  a  party,  and  he 
could  not  be  bound  by  the  statute  of  Anne^  as  he 
was  not  named  in  it  ((2).     But  stat.  1  W.  4.  c.  21.  s.  1. 

(a)  p.  379.  4th  ed. 

(6)  aSH-.  1044.     And  tee  Law  t.  Crowther,  8  WUt.  21.  ;  Heyrickr. 
Better,  4  T.  R,  701.     The  terenth  section  of  stat.  4  Ann,  c.  16.  proTide« 
that  the  earlier  enactments  of  tb^  statute  shall  not  extend  to  any  writ,  &o 
upon  any  penal  tttOute.     Morgan  t.   Xudtup,-  Law  t.    Crowther^  and 
Seyride  t.  Fotter,  were  not  cases  of  prohibition. 

(c)  Lord  Denman  C  J.  was  absent. 

(d)  See  lK«r  f.  Wnght,  1  A.  ^  jff.4S4. 

•nacti 


Mauib. 
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enacts  that  the  declaration  in  prohibition  "  shall  be  ex-        18S5. 

pressed  to  be  on  behalf  of  such  party  only,  and  not,  as  ' 

Hall 
heretofore,  on  the  behalf  of  the  party  and  of  his  Ma-        again$t 

jesty;"  and,  further,  that  it  shall  not  allege  ''the  de- 
livery of  a  writ  or  any  contempt"  The  reason  of  the 
former  rule  therefore  fails ;  and  prohibition  is  now  like 
any  other  action. 

Williams  J.  concurred. 

Coleridge  J#  In  reality,  the  delivery  of  the  writ 
never  took  place ;  and  the  contempt  was  a  mere  fiction. 
That  fiction  is  now  done  away  with. 

Rule  absolute,  without  costs  (a). 

(a)  Tbe  defendant  had  pleaded  a  single  plea,  including  tereral  niattei% 
to  which  the  plaintiff  had  demurred ;  and  the  defendant  then  made  an 
application  to  amend  the  plea,  by  inserting  the  pleas  mentioned  in  the 
present  rule^  which  finally  came  on  as  aboTe  reported.  The  Court,  in 
making  the  present  rule  absolute^  gave  the  plaintiff  the  costs  of  the  pro. 
ceedings  on  the  former  pleadings. 
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1835. 


Mmuiajf.         The  King  against  The  Lords  Commissioners 

Nov.  2Sd.  n    ^        rw^ 

of  the  Treasury. 
The  Lord!  of       A    RULE  nisi  was  obtained  in  this  term  for  a  man- 

the  Traasury        JuL  i     ▼       i    ^  r   l 

•greed  to  tub-  damiis,  calhng  on  the  Lords  Commissioners  ot  the 

ptfliament  for  Treasury  forthwith  to  issue  a  treasury  minute  or  autho- 
SliSSrSlow-  rity  to  the  paymaster  of  civil  contingencies,  or  other 
^^In^  proper  officer,  directing  and  authorizing  him  to  pay,  or 

tiBoteofilU  ^ygg  ^   jjg  pajj    tQ   William  Carmichael  Smuthj  the 

hesltb,  accord.  r       »                                                           .^ 

ing  to  ftat.  amount  of  the  arrears  of  his  pension,  or  retired  allow- 

SG.  4.  c.  113.  "^ 

TheTote  ance,  of  166/.  per  annum,  from  the  5th  o(  April  1826, 

ptiird,  but 

the  pension  wM  to  the  10th  of  October  last,  as  voted  to  him  by  authority 

moi^ned  in^  ^  parliament.     The  rule  was  obtained  on  an  affidavit  of 

S^^STwWch,  Mr.  Smyth,  which  contained  the  following  statements :  — 

Wiwjrer,di.  j^  ig26  Mr.  Sm/thy  having  served  the  office  of  a 

mm  to  beep-     paymaster  of  exchequer  bills  for  thirteen  years,  trans- 
plied  in  dia- 
cbarge  of  re-      mitted  to  the  then  Commissioners  of  the  Treasury  a 

tired  allow-  •       j 

aaces.    The  medical  certificate  of  his  inability  to  discharge  the  du- 

Treasury,  on  ties,  by  reason  of  bodily  infirmity,  and  solicited  a  retired 

tibc*par^**for  allowance.     He  received  in  answer  the  following  letter 

folw^wir  *^^™  ^^'  ^'^  *^"  assistant  secretary  to  the  Treasury, 

that  he  might  jated  October  1 1,  1826 :  — 

receive  it  from 

a  treaMiry  oflB-  i     ^ 

cer  whom  they        "  Sir,  —  I  have  it  in  command  from  the  Lords  Com- 

named.     The  ..  r  i  '     n/r  '         tm 

officer  declined  missioners  of  his  Majesty  s  Ireasury  to  acquamt  you 

paying,  ina». 

much  as  he  had  no  authority  from  the  Lords  of  the  Treasury,  and  they,  being  again  ap- 
plied to,  refuted  to  give  such  authority  except  on  condition  that  the  party  would  forego 
certain  legal  proceedings,  which  he  refused  to  do. 

Held,  Firsts  that  the  party  had  a  legal  right  to  the  allowance,  the  Lords  of  the  Treasury 
having  submitted  the  grant  to  parliament,  and  having  afterwards  admitted  that  the  money 
for  paying  the  allowance  was  in  their  hands. 

Secondly,  that  a  mandamus  lay  to  the  Lords  of  the  Treasury  to  order  payment,  inasmuch 
as  the  claimant  bad  no  other  remedy  ;  and  as  the  writ  was  demanded,  not  against  the  King, 
but  against  officers  into  whose  hands  money  had  been  paid  under  an  act  of  parliament  for 
the  use  of  an  individual. 

that, 


of  the 


IK  THE  Sixth  Year  of  WILLIAM  IV.  f87 

that,  upon  a  review  of  all  the  circumstances  which  led        18S5. 
to  your  removal  from  the  situation  of  paymaster  of       " 
exchequer  bills,  and  the  continued  distressing  state  of        agamtt 
your  health,  my  Lords  will  submit  a  vote  to  parliament  comodMio 
for  granting  to  you  a  retired  allowance  at  the  rate  of 
166/.  per  annum,  to  commence  from  the  5th  of  April 
1826.  I  an,  Sir,"  &c. 

On  the  25th  of  November  1829,  he  received  a  letter 
from  Mr.  Damanj  one  of  the  then  joint  secretaries  of 
the  Treasury,  of  which  the  following  is  an  extract :  *^  I 
am  further  to  acquaint  you  that  three  years  have  elapsed 
since  my  Lords  communicated  to  you  their  intention,  in 
consequence  of  the  distressing  state  of  your  health,  as 
described  in  a  medical  certificate  annexed  to  your  appli* 
cation  to  this  board,  to  grant  to  you  a  retired  allowance 
of  166L  per  annum^  to  commence  from  the  5th  of  April 
1826,  and  I  am  to  inform  you  that  that  allowance,  with 
any  arrears  which  may  be  due  upon  it,  will,  like  any 
other  retired  allowance,  be  paid  to  you  on  application  to 
the  paymasters  of  exchequer  bills.'' 

In  Mty  1835,  Mr.  Smyth  applied  to  Mn  Nevinsouj 
one  of  the  then  paymasters  of  exchequer  bills,  for  pay- 
ment of  his  retired  allowance,  but  was  informed  by  him 
that  the  paymasters  had  no  fund  from  which  to  pay  it. 
Mr.  Smyth  thereupon  wrote  to  Lord  Melbourne^  then 
first  lord  of  the  Treasury,  as  follows :  -^ 

**  My  Lord,  —  In  1827  I  received  a  written  commu- 
nication from  the  then  secretary  to  the  Treasury,  in- 
forming me  that  a  pension  of  166/.  a  year  had  been 
voted  to  me  by  parliament  from  the  5th  of  April  pre- 
ceding, and  that  the  same  would  be  paid  to  me  upon 
application  to  the  paymasters  of  exchequer  bills.  Cir- 
cumstances unnecessary  here  to  explain  induced  me  to 

refrain 
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1885.       refrain  from  making  that  application  until  this  day." 

■""""        He  then  stated  his  application  to  Mr.  Nevinsun.  and 
The  Kivo  '^^ 

againti        the  answer,  and  requested  to  know  where  he  was  to 
Tbe  Lords 
GommiMioiien  apply  for  payment.     He  received  an  answer  from  Mr. 

TrcMury.      AnsoUy  Lord  Melboum^s  private  secretary,  dated  5th 

June  1835,  as  follows:  — 

"  Sir,  —  I  am  directed  by  Vftcount  Melbourne  to  ac- 
knowledge the  receipt  of  your  letter  of  the  28th  instant, 
and  in  reply  to  acquaint  you  that  you  may  receive  your 
pension  on  application  to  the  paymaster  of  civil  services 
at  the  Treasury.     I  remam,"  &c. 

On  application  to  the  paymaster  of  civil  services, 
Mr.  Snyth  was  informed  that  he  had  received  no  au- 
thority to  issue  the  pension.  Mr.  Smyth  communicated 
this  to  ^r.Anson^  who  promised  to  speak  again  to 
TljovA  Melbourne  on  the  subject;  and,  on  the  19th  of 
June^  Mr.  Anson  wrote  to  Mr.  Smyth  as  follows :  "  Sir, 
—  On  inquiry  I  find  it  will  be  necessary  for  you  to 
obtain  authority  for  receiving  your  pension  from  the 
jcommissioners  of  the  Treasury." 

Mr.  Smyth  thereupon  wrote  to  Mr.  E.  J.  Stanley, 
then  one  of  the  joint  secretaries  of  the  Treasury,  stating 
what  had  passed,  and  requesting  him  to  forward  the 
requisite  instructions  for  issuing  the  pension.  No 
answer  was  returned ;  but,  on  further  application  at  the 
Treasury,  Mr.  Smyth  was  informed  that  he  might  learn 
from  the  solicitor  of  the  Treasury  on  what  condition 
his  allowance  would  be  paid.  He  afterwards  received 
a  letter  from  Mr.  Bourchier,  one  of  the  joint  solicitors 
of  the  Treasury,  beginning  as  follows :  — 

^*  Sir,— 'I  beg  leave  to  acquaint  you  that  I  have  been 
directed  by  the  Lords  of  the  Treasury  to  prepare  an 

inslrument 
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instrument  to  be  signed  by  you  previous  to  your  re-  1835- 
ceiving  the  arrears  of  your  retired  allowance,  to  secure 
your  instituting  no  further  legal  proceedings  in  respect  agairut 
of  your  late  office,  or  your  late  colleagues  in  that  Conumtsionen 
office."  Mr.  Bourchier  then  suggested  a  bond,  and  Treasui^. 
requested  to  know  if  Mr.  Smyth  would  execute  one, 
with  a  surety.  Mr.  SlUyth  inquired  if  the  undertaking 
on  his  part  was  to  include  criminal  as  well  as  civil  pro- 
ceedings against  his  late  colleagues,  and  received  for 
answer,  that  it  was  intended  to  comprehend  all.  Mr. 
Smyth  then  inquired  whether,  'on  his  executing  the 
bond,  with  a  surety,  the  Lords  Commissioners  would 
make  him  a  pecuniary  compensation  for  the  losses  oc- 
casioned him  by  his  1  Jte  colleagues.  The  answer  was, 
that  they  had  no  such  intention.  In  reply,  by  letter  dated 
September  11th,  1835,  TAt.  Smyth  refused  to  execute  a 
bond,  and  threatened  legal  proceedings  if  his  arrears 
were  not  paid.  He  also  sent  copies  of  the  last  two  letters 
to  Lord  Melbourne^  requesting  his  interference,  and  re- 
ferring to  Lord  Melboum^s  communication  of  June  5th. 
He  received  in  answer  a  letter  from  Mr.  Anson  ^saying, 
^^  I  am  directed  by  Viscount  Melbourne^  to  acquaint  you 
that  his  Lordship  has  instituted  inquiries  at  the  Trea- 
sury, from  which  it  appears  that  your  letter  of  the  11th 
instant,  addressed  to  the  solicitor  of  the  Treasury,  is 
considered  as  having  terminatied  the  present  commu- 
nication with  you  on  the  subject  of  the  retired  allow* 
ance  alluded  to  in  your  note."  The  affidavit  further 
stated  that  no  part  of  the  allowance  had  been  paid, 
and  that  Mr.  Smyth  was  informed  and  believed  that 
the  whole  of  it  had  been  regularly  voted  to  him  by 
parliament  from  the  5th  of  April  1826  to  the  present 
Vol.  IV.  U  time, 
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1885.       time,  and  was  now  in  the  possession,  custody,  or  con- 

trol  of  the  present  Commissioners  of  the  Treasury. 
againit  No  affidavit  was  filed  in  answer. 

TbeLordi 


jl^^rf.  Sir  J.  Campbell^  Attorney-General,  and   Wigktman^ 

now  shewed  cause.  This  is  not  a  matter  of  which  the 
Court  has  cognisance.  It  cannot  be  made  a  question 
here  whether  or  not  the  Treasury  was  justified  in 
making  the  payment  conditional.  Even  if  a  legal  right 
to  the  payment  were  shewn,  the  Court  in  the  exercise 
of  its  discretion  would  probably  not  grant  a  mandamus ; 
but  here  is  no  legal  right.  Assuming  that  this  pension 
formed  an  item  in  the  estimates  laid  before  parliament 
in  each  year,  that  does  not  give  a  claim  in  point  of 
law.  Tbe  estimates  are  merely  a  ground  submitted 
to  parliament  for  introducing  such  a  clause  into  tbe 
appropriation  act  as  may  sanction  the  payment.  If, 
indeed,  there  had  been  an  express  direction  in  any  of 
the  appropriation  acts,  that  this  particular  payment 
should  be  made,  the  case  would  be  difierent:  but  that 
is  not  so.  Thus  in  the  act  for  1834,  4&5fr.4. 
<r.84.  s.  17«,  the  grant  is  general:  <<  58,858/.,  for  retired 
allowances  to  persons  formerly  in  public  offices  or  in 
the  public  service.''  The  statutes  50  G.S.  c  117.,  and 
8  G.  4.  c.  1  IS.,  which  sanction  and  regulate  the  granting 
of  retired  allowances,  do  not  give  any  vested,  inde- 
feasible right  in  them.  A  fund  is  created  by  the  latter 
act,  out  which  they  are  to  be  granted,  and  the  pro- 
portionate amounts  are  fixed ;  but,  as  to  the  granting 
of  them,  no  new  rule  is  introduced.  No  instance  can 
be  cited  of  a  mandamus  like  that  moved  for.  It  is 
against  principle  that  the  Court  should  order  a  man- 
damus 


IN  tHE  Sixth  Yea&  of  WILLIAM  IV.  291 

damus  in  the  name  of  the  King,  directing  the  King  to        18S5. 
pay  money.     If  the  party  had  a  legal  claim,  the  pro- 
ceeding  should  be  by  petition  of  right  to  the  King.     In        agamd 

The  Lordi 

Bex  ¥•  Hornby^  or  The  Banker^  Case  (a),  on  writ  of  error   Commiwionen 

to  the  Exchequer  Chaml>er,  it  was  held  by  Treby  C.  J.,      iVeMury. 

with  whom  Lord  Somers  concurred,  that,  on  petition 

to  the  Court  of  Exchequer  for  the  allowance  of  letters 

patent  of  Charles  II.  granting  an  annuity  out  of  the 

hereditary  revenue  of  excise,  and  for  payment  of  such 

annuity,  that  Court  could  not  enforce  the  payment. 

Treby  C.  X,  after  admitting  the  validity  of  the  grant, 

said :  **  Now  I  come  to  the  remedy,  which  I  take  to 

be  the  great  and  difficult  point  of  the  case.     And  I 

am  of  opinion,  that  no  judgment  can  be  given  upon 

this  petition  to  the  Barons ;  for  I  do  not  think  that  the 

Coiirt  of  Exchequer  has  any  power  to  dispose  of  the 

King's  treasure,  and  therefore  I  cannot  see  how  this 

judgment  can  have  any  effect.    Indeed  it  is  said,  that 

the  petitioner  will  have  a  writ  to  the  officers  of  the 

Treasury,  or  to  the  treasurer  himself,  and  if  they  do 

not  obey  this  liberate^  that  then  they  will  enforce  it 

by  action;  but  this  they  cannot  do,  for  I  hold  that 

the  treasurer  may  choose,  upon  bare  warrant,  to  pay 

in  what  order  he  thinks  fit.'*    Then,  after  gomg  into 

the  authorities,  he  says  :  "  The  case  in  short  is  no 

more  than  this :  suppose  the  King  be  indebted  to  the 

petitioners,  and  also  to  the  army,  the  fleets,  &a  now 

who  shall   direct   the   payment   of  these  debts,   the 

barons  or  the  treasurer  ?  who  is  the  best  judge  of  the 

state  of  the  kingdom  and  of  its  necessities  ?     So  that 

suppose    there  was   only    4000/.    in   the  Exchequer, 

(a)  SMod.  89^    S.  C.  14  Hov,  A.  Tiw  1.  ' 

U  2  and 
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18S5.       and  we  were  threatened  with  a  foreign  invasion,  How 


The  KiKO 


shall  this   money  be  disposed?    Says  the   treasurer, 
agtdmt        To  raise  men.  to  pay  the  army  and  our  fleets,  that  by 

TheLoids        ,    .  .  , 

Commiaaionen  their  assistance  we  may  prevent  the  enemy  from  commg 

Treaauffj.      amongst  us.     N09  say  the  barons,  we  must  pay  the 

bankers  with  this  money."     The  same  arguments  will 

apply  to  this  case,  and  the  authority  of  this  Court  to 

grant  a  mandamus. 

J.  Jervis  and  Welsby,  contra.  In  the  case  just  cited, 
the  judgment  of  the  Exchequer  Chamber  was  reversed, 
and  a  majority  of  the  judges^  even  in  that  court,  differed 
from  Lord  Somers,  who  decided  it  of  his  own  authority 
as  Lord  Keeper.  But  that  case  does  not  apply.  The 
sum  claimed  by  this  applicant  is  not  money  over  which 
the  Crown  has  any  control.  It  is  money  paid  into  the 
Treasury  by  a  third  hand  for  the  specific  purpose  of  dis- 
charging this  pension.  Government  grant  the  pension 
when  they  determine  on  applying  for  4t  to  parliament ; 
this  is  sufficiently  explained  by  the  letters  set  out  in  the 
affidavit ;  then  the  sum  is  voted  by  parliament,  and  a 
payment  is  made  into  the  Treasury,  specifically,  to  meet 
that  vote.  The  statute  3  G.  4.  c.  113.  (reciting  stat 
50  G.  3.  c.  117.)  directs  that  the  allowances  to  be 
granted  under  those  statutes  shall  be  laid  before  parlia- 
ment, and  regulates  the  scale  upon  which  they  shall  be 
estimated ;  and,  that  account  being  before  the  legisla^- 
ture,  the  appropriation  act,  directing  a  certain  sum  to 
be  applied  to  the  payment  of  such  allowances,  appro- 
priates, in  effect,  to  each  a  corresponding  portion  of  the 
general  sum  voted.  It  makes  no  diffisrence  that  a 
gross  sum  is  voted  for  the  payment  of  many  allowances. 
In  some  cases,  by  stat.  d  G.  4.  c.  1 13.  5.  5.,  the  special 

grounds 
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grounds  for  a  proposed  allowance  are  to  be  submitted        1885. 
to  parliament.     Suppose  that  were  done,  and  a  vote 

*^  "^^  '  The  Kino 

passed,  covering  the  amount  of  the  particular  allowance^        agtdntt 

Tlie  Lords 

could  the  Treasury  afterwards  withhold  payment?  The  Commiaioners 
statutes  say  nothing  of  any  special  order  to  be  given  by  Treasury. 
the  Treasury  for  payment  to  individuals,  after  the  sum 
is  voted.  By  stat  3  G.  4.  ^.113.  s.  4.,  in  the  case  of 
persons  under  a  certain  age,  no  superannuation  allow- 
ance is  to  be  granted,  but  upon  certificate  (which  was 
given  in  the  present  case) ;  and  the  commissioners  there 
mentioned  are  to  express  satisfaction  with  the  party's 
conduct,  in  their  minute  recommending  or  directing  the 
grant  of  such  allowance.  When  the  allowance  has  been 
laid  before  the  legislature  with  the  sanction  of  the  Lords 
Commissioners  of  the  Treasury,  and  confirmed  by  vote, 
and  the  money  received  into  the  Treasury  in  pursuance 
of  such  vote,  the  party  interested  has  a  complete  rights 
and  is  entitled  to  a  mandamus,  though  perhaps  a  manda- 
mus would  not  have  lain  in  the  first  instance  to  the  Lords  , 
Commissioners,  to  make  the  recommendation.  That 
the  money  in  this  case  has  been  paid  into  the  Treasury 
is  evident  from  several  letters  set  out  in  the  affidavit, 
particularly  that  of  Mr.  Anson  (5th  June  1835),  saying 
'*  you  may  receive  your  pension  on  application  to  the 
paymaster  of  civil  services  at  the  Treasury."  The  Lords 
Commissioners  cannot  withhold  the  pajrment,  or  BimeJt 
to  it  a  condition,  especially  one  which  is  illegal,  viz.  the 
dropping  of  a  criminal  prosecution.  It  is  contended 
that  this  is  an  application  for  a  mandamus  to  the  King; 
but  the  mandamus  would  go  merely  to  the  members  of 
a  public  board,  whose  duty  it  is,  under  stat.  3  G.  4. 
c.  113.,  to  direct  payment  of  the  allowances  voted,  who 
are  authorised  to  order  this  particular  payment,  by  the 

13  3  appro- 
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18S5.  appropriation  act,  and  who  have  the  money  in  their 
bands  for  the  purpose.  The  claimant  here  has  no  efiee* 
tual  remedy  but  by  mandamus ;  for  an  indictment,  though 
a  remedy,  would  not  be  a  beneficial  one  to  him* 

* 
Lord  Dekman  C.  J.  (After  stating  the  nature  of  the 

application.)  The  a£Sdavits  shew  that  Mr.  Smyth 
held  an  office,  in  respect  of  which  the  Lords  Commis- 
sioners of  the  Treasury  had  authority,  under  the  statute 
8G.4.  r.  119.,  to  grant  a  superannuation  allowance. 
The  letter  of  their  officer,  Mr.  J?///,  in  October  1826, 
announced  their  intention  to  submit  a  irote  to  paiiiament 
for  granting  such  an  allowance.  They  did  so;  and,  by 
a  subsequent  letter  of  Mr.  JDotnson,  one  of  the  secre- 
taries of  the  Treasury,  Mr.  Sim/th  was  informed  that  the 
allowance,  to  commence  from  the  5th  of  April  1826, 
would  be  paid  on  application  to  the  officers  pomted  out 
in  that  letter.  I  do  not  look  to  the  votes  of  the  House 
of  Commons  as  shewing  what  this  party  is  entitled  to; 
but  it  is  shewn  by  the  letters  of  Mr.  Hill  and  Mr.  Daoh 
son*  The  statements  in  those  letters  make  the  Lords 
Commissioners  the  depositories  of  Mr.  SmytVs  money ; 
and  they  are  not  entitled  to  withhold  it,  or  annex  con- 
ditions to  the  payment.  Some  years  passed  without  any 
demand  of  the  allowance ;  but  in  1835  Mr.  Smyth  applied 
to  one  of  the  paymasters  of  Exchequer  bills,  to  whom 
he  had  been  referred,  but  without  success :  and,  on  ap- 
plication to  the  first  Lord  of  the  Treasury,  he  was  in- 
formed that  he  might  receive  his  pension  from  the 
paymaster  of  civil  services.  It  is  unnecessary  to  go 
particularly  into  the  correspondence  of  this  year;  but, 
on  the  part  of  the  Lords  of  the  Treasury,  it  amounts  to  a 
re^gnition  that  they  have  the  money,  and  have  the  con- 
trol 
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trol  over  it;  but  they  seek  to  annex  <x>nditioDs  to  the        ISS5. 


TbeKxN^ 


payment,  which  they  have  no  right  to  do.  If  then  this 
is  only  the  case  of  public  officers  having  the  control  of  '^againti 
a  sum  of  money  for  this  particular  purpose,  there  is  no  Commiasionen 
reason  that  a  mandamus  should  not  issue.  They  are  Tmsurj. 
officers  under  the  Crown,  but  the  Crown  has  no  more  to 
do  with  th^n,  for  this  purpose,  than  with  any  other 
officers.  They  are  merely  parties  who  have  received 
a  sum  of  money  as  trustees  for  an  individual,  under 
the  provisions  of  an  act  of  parliament.  In  The  Banker^ 
Case  (a)  the  application  was  not  for  a  mandamus,  and  the 
circumstances  were  different  If,  as  has  been  suggested, 
it  should  on  any  occasion  be  unsafe,  with  reference  to 
the  public  service,  to  make  a  payment  of  this  kind,  the 
fiu:t  may  be  stated  on  return  to  the  mandamus.  There 
might  jpethafs  be  occasions  on  which  the  Lords  Com- 
missioners would  be  bound  to  apply  the  money  to  par-  ^ 
ticular  purposes  of  a  more  pressing  nature ;  but  that 
does  not  appear  in  the  case  before  us.  Here  it  only 
appears  that  a  sum  of  money  has  been  voted  as  an 
allowance  to  an  individiMil,  which  sum  they  have,  and 
refuse  to  pay. 

Patteson  J.  I  am  of  the  same  opinion.  Two  objec- 
tions have  been  made  to  this  application.  First,  it  is 
said  that  the  party  has  no  legal  right,  because  the  ap^ 
propriation  act  does  not  give  any  thing  to  him  indivi- 
dually, but  only  directs  a  lumping  sum  to  be  applied  in 
the  discharge  of  retired  allowances.  But  it  appears 
that  under  the  first  four  sections  of  stat  3  G.  4.  c.  113/ 
the  Lords  Commissioners  of  the  Treasury  have  power 

(a)  Or  Rex  ?.  Hornby,  SMixU S9.    S.  C.  USow.  A.  TV.  1. 

U  4  10 
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1836.       to  grant  these  aliowaDces,  and  that  they  agreed  to  grant 

"~"       this ;  and  then  the  letter  of  their  airent  shews  that  they 

The  Kivo  ^^  ^ 

ag&uut  afterwards  received  money  for  the  purpose.  The  e£Eect 
Commisnooen  of  the  letter  is  the  same  as  if  they  had  said,  *^  Out  of  the 
I  Treasury,  gross  sum  Yoted  by  parliament  we  have  received  so 
much  for  this  pension,  which  is  in  the  hands  of  our  of- 
ficer." Secondly,  it  was  made  a  question  whether  man- 
damus were  the  proper  remedy.  I  think  that  die  party 
has  no  other,  and  that  this  is  the  proper  one.  After 
the  letter  from  Mr.  Dawson  in  1829,  no  fiirther  appli- 
cation was  made  till  1835 :  then  Mr.  Srm/th  applied  to 
the  paymaster  of  Exchequer  bills,  and  was  informed 
that  he  had  no  funds.  On  further  application  at  the 
Treasury  he  was  referred  to  a  different  officer,  but  that 
officer  stated  that  he  had  no  authority.  Mr.  SmytA  re* 
newed  his  application  to  the  Lords  of  the  Treasury ; 
but  he  was  then  told  that,  if  the  payment  were  made,  it 
must  be  upon  conditions.  In  point  of  law,  when  the 
sum  had  been  once  appropriated  and  received  at  the 
Treasury,  the  Lords  Commissioners  could  not  annex 
conditions  to  the  payment  It  was  in  their  power  to 
pay,  because  they  have  shewn  by  their  correspond-^ 
ence  that  they  exercised  a  dominion  over  the  money. 
This  is  not  like  THe  Bankers^  Case  {a).  The  proceeding 
there  was  not  for  a.  specific  sum  in  the  hands  of  a  public 
officer,  but  for  payment  of  an  annuity,  granted  generally 
out  of  the  hereditary  revenue,  to  discharge  a  debt  of  the 
Crown.  Here  the  demand  is  not  against  the  Crown, 
but  against  public  officers  having  money  in  their  hands 
to  be  paid  to  an  individual,  and  who  seek  to  annex  a 
condition  to  the  payment. 

(a)  Or  Rex  v.  Hombt/,  3  Mod,  29.     S,  C,  14  Haw.  St,  Tr.  I, 

Williams 


Hie  Kxiro 
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WiLUAMS  J.   I  am  of  the  same  opinion.     A  man-       ISS5. 
damns  ought  not  to  issue  where  diere  is  a  discretionary 
power,  or  where  there  b  another  legal  remedy.    Here 
it  is  not  suggested  that  there  is  another  remedy :  and,   Commiaaonen 
whatever  discretionary  power  there  may  hate  been  in      Xramirj. 
this  instance,  the  time  for  exercising  it  was  long  past. 
The  making  of  the  allowance  had  been  agreed  upon, 
and  the  money  appropriated  to  the  purpose.    Then 
why  was  it  withheld  ?    Only  because  the  party  would 
not  comply  with  conditions  which  it  does  not  appear  that 
there  was  any  power  to  impose. 

Coleridge  J.  The  statute  S  6.  4.  r.  lis.  em* 
powers  the  Lords  of  the  Treasury  to  consider  the 
cases  of  certain  persons  there  pointed  out,  and  to  grant 
them  retired  allowances.  Are  we  to  presume  that  such 
grants  are  to  take  effect  or  not,  merely  at  their  plea- 
sure? The  presumption,  I  think,  is  to  the  contrary. 
Then,  as  to  the  effect  of  the  vote,  the  only  view  appears 
to  be  this;  the  Lords  Commissioners  recommend 
the  grant ;  parliament  votes  it,  and  appropriates  a  sum 
in  gross  for  paying  the  whole  of  that  class  of  allow- 
ances; the  Lords  Commissioners  receive  the  sum  in 
gro«s,  and  are  to  parcel  it  out  among  the  parties  to 
whom  grants  have  been  made.  Have  they  done  so  in 
the  case  of  Mr.  Smyth'?  It  appears  that  they  have^ 
from  year  to  year.  And  when  he  applies  for  payment^ 
be  b  answered,  ^<  There  it  is  for  your  use :  go  to  such 
an  o£Bcer  and  you  will  receive  it'^  There  is  a  distinct 
admission  that  the  sum  is  in  the  pbssession  of  the 
board  for  this  purpose.  On  going  to  the  paymaster  of 
civil  services,  Mr.  Smyth  is  told  that  he  has  no  au^ 
thority  to  pay.     This  motion,  then,  is  an  application 

to 
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1835.  to  the  Court  to  enforce  the  granting  of  that  authority 
by  the  Lords  Coouniasioners.  Can  it  be  objected  that 
the  party  has  a  legal  remedy  without  a  mandamps? 
Only  two  can  be  suggested.  One  is  by  petition  of 
right;  but  I  do  not  thmk  that  would  lie,  because  it 
supposes  the  King  to  be  in  full  possession  of  the  chattel 
or  hereditament  claimed.  Here  he  is  not  in  possession 
of  the  sum  applied  for,  and  has  no  control  over  it 
It  is  appropriated  by  act  of  parliament,  and  in  the 
power  of  a  public  board.  Would  money  had  and  re- 
ceived lie  ?  The  paymaster  of  civil  services  holds  the 
money  for  Mr.  SmytKs  use,  but  would  not  be  liable  for 
omitting  to  pay  it  over,  till  Mr.  Smyth  came  to  him 
with  a  proper  authority  from  the  Lords  of  the  Trea- 
sury, supposing  that  he  would  be  liable  then.  I  there- 
fore think  that  there  is  no  legal  remedy,  and  that  a 
mandamus  ought  to  go. 

Rule  absolute  (a). 

(a)  See  the  obaenrations  of  the  Court  on  a  subsequent  application  by 
the  same  partj  against  the  Lords  Commiasioners  $  Res  ▼•  The  Lordt 
C^mmunonert  of  the  Treatwry^  Eatter  Tenn  1836. 
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Francis  Cooke  Rogers  against  John        j^^ 
Humphreys. 

T>  EPLEVIN  for  cattle,  goods,  and   chattels,  taken  A  mor^ge^ 
October  1 4th,  1833.     The  defendant  avowed  the  payment  by  the 
taking  of  the  cattle,  goods,  and  chattels,  as  a  distress  for  (if  bethink 
rent  due  and  in  arrear  from  the  said  plaintiff  to  the  said  dsetSem/tbe' 


defendant,  and  averred  that  it  became  payable  on  the  ^^J^  I 

by  Icue  granted 
before  the  mortgage,  as  the  mortgagor  had,  and  may  take  his  remedy  on  such  lease,  aa 
aaaignee  of  the  reYenion.  If  the  lease  was  made  by  the  mortgagor  subsequently  to  the 
mortgage,  the  mortgagee  may  treat  the  tenant  as  a  trespasser,  but  cannot  distrain,  or  sue 
Ibr  rent,  unless  he  has  accepted  rent  from  the  tenant,  or  has  given  him  notice  to  pay  rent,' 
and  the  tenant  has  acquiesced. 

A  deed  to  lead  the  uses  of  a  recovery,  after  reciting  that  the  premises  were  to  be  con- 
veyed for  the  purpose,  among  others,  of  securing  payment  of  800^  advanced  by  J,  H,  to 
M,  S.,  tenant  in  tail  in  remainder,  declared  the  uses  aa  follows :  —  To  H.  and  X.,  their 
executors,  &c.,  for  1000  years,  to  commence  from  the  day  before  the  date  &c.,  in  trust 
(subject  to  the  powers,  &c.,  after  mentioned),  upon  nonpayment  of  the  8002.  and  interest, 
to  scU  or  mortgage,  and  pay  that  sum  to  J,  H* :  and,  fWim  and  after  the  determination  of 
that  term,  and  subject  meantime  thereto,  and  to  the  trusts  thereof,  to  E,  R.,  mother  of 
M,  R.,  for  life :  remainder  to  T,  L.,  his  executors,  &c.,  for  SOOO  years,  to  commence 
from  the  day  of  the  decease  of  E.  R,,  in  trust  to  levy  and  repay  such  sums  as  E,  R.  should 
during  her  life  pay  to  /.  H.  for  interest  on  the  SOOL,  and  to  suffer  the  person  next  in 
remainder  or«  reversion  expectant  on  the  first  term  to  receive  the  residue  of  rents  not 
applied  in  executing  the  trusts  of  the  latter  term :  remainder,  and  in  the  meantime  subject 
thereto,  to  such  uses  as  If.  R,  should  appoint,  and,  in  defiuilt  of  appointment,  to  liim  for 
life:  remainders  to  his  sons  and  to  his  daughters  in  tail :  remainders  over. 

A  power  was  then  reserved  to  E.  R,  to  demise  the  premises  for  ten  years  from  the  date 
of  the  deed,  or  seven  years  from  the  day  of  her  decease,  reserving  the  best  rent,  &c. 

JZ.  R.  demised  the  premises  to  a  tenant  for  seven  years  from  the  day  of  her  decease, 
reserving  rent  *<to  Af.  jft.,  or  the  person  for  the  time  being  entitled  to  the  freehold  or 
inheritance  of  the  premises  immediately  expectant "  on  the  decease  of  E,  R.  She  died, 
and  the  lessee  entered.  M,  R,  died  shortly  afterwardi,  and  left  a  daughter.  Afterwards 
the  trustees  of  the  terms  of  1000  and  2000  years  assigned  them  to  J,  H.,  default  having 
been  made  in  the  payment  of  his  8002. 

Held,  that  the  seven  years*  lease  granted  by  E.  R.,  being  made  under  a  power  created 
by  the  deed  of  uses,  must  be  deemed  contemporaneous  with  the  term  of  1000  years 
created  by  the  same  deed,  and  binding  on  the  trustees  of  that  term,  who  were  parties  to 
the  deed,  so  that  they  could  not  disturb  the  possession. 

That  the  trustees  of  that  term,  though  not  *'  entitled  to  the  freehold  or  inheritance,** 
were  the  reversioners  entitled  to  the  rent  reserved  by  the  lease,  and,  consequently,  that 
their  assignee  might  distrain  for  at. 

And  this,  although  an  qectment  had  been  brought  against  the  lessee^  on  the  demises^ 
among  others^  of  the  last-mentioned  trustees  (laid  previously  to  their  assignment  to  J.  S,)i 
there  having  been  no  judgment,  nor  any  actual  eviction  of  the  lessee. 

The  Court,  after  giving  the  above  decisions  on  a  special  case,  ordered  judgment  to  be 
entered  up  for  the  successful  party  for  half  a  year's  rent.  On  application  of  that  party 
in  the  next  term,  it  appearing,  on  reference  to  the  special  case  and  postea,  that  the  rule  for 
judgment  should  have  been  for  a  year's  rent»  and  no  judgment  having  yet  been  entered 
Up,  the  (Xlurt,  tthn  onise  ifafewn,  amended  the  nik  on  payment  of  costs. 

20th 
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1885.  20th  of  May  and  20th  of  Naoember  in  every  year.  Plea^ 
non  tenuit;  and  issue  thereon.  On  the  trial  before 
PaUeson  J.  at  the  Spring  assizes  for  Skrqpshiref  1834*, 
the  defendant  had  a  verdict  for  IfiOZ.,  the  amount  of  the 
rent  in  arrear  {a%  subject  to  the  opinion  of  this  Court 
on  the  following  case. 

By  indentures  of  lease  and  release  (i)  dated  24di  and 
25th  of  September  18S0|  the  latter  being  made  between 
Elizabeth  Sogers  widow,  who  was  tenant  for  life  of  the 
premises  thereby  conveyed,  of  the  first  part ;  Miknard 
Sogers^  tenant  in  tail  in  remainder  of  the  same  pre- 
mises, of  die  second  part;  William  Henry  Bosser,  of 
the  third  part;  JcAn  Williamsy  of  the  fourth  part;  John 
HumphreySj  the  defendant,  of  the  fifth  part ;  William 
Humphreys  and  Thomas  Lloydy  of  the  sixth  part ;  and 
Thomas  Uoyd^  of  the  seventh  part ;  after  reciting  (r) 
that  John  Humphreys  had  agreed  to  lend  Milward 
Sogers  8002.  on  the  security  of  his  bond,  and  of  the 
hereditaments  after-mentioned  and  referred  to  in  that 
recital,  which  800/.  John  Humphreys  had  paid  to 
Milward  Sogers ;  it  was  witnessed  that,  for  barring  all 
restates  tail  in  the  hereditaments  after  mentioned,  Elizabeth 
Sogers  and  Milward  Sogers  did  convey  to  Sosser  the 
premises  in  respect  of  which  the  distress  was  taken,  to 
the  intent  that  he  might  become  tenant  to  the  praecipe 
for  suffering  a  common  recovery,  wh/nrein  Williams 
should    be  demandant,  Sosser  tenant,  and  Milward 

(a)  So  stated  in  tbe  introduction  to  the  special  case. 

(6)  The  MTeral  deeds  referred  to  were  to  be  considered  as  part  of  the 
icase. 

(c)  It  was  also  recited,  that  Milward  Rogers  was  desirous  of  dis^ 
charging  the  premises  from  all  estates  tail,  remainders,  &c.,  and  that 
EUxabah  Jtogert,  in  consideration  of  natural  alTection  for  her  son  ^R^wanl 
Bcgtrt^  had  agreed  to  join  him  in  making  a  tenant  to  the  pnecipe. 

Soirers 
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Rogers  vouchee.     And  it  was  agreed  that  the  said  re-        1835. 
covery,  and  those  presents,  and  all  other  conveyances       """" 
and  assurances  to  be  made  or  suffered  by  and  between        agaiiut 
all  or  any  of  the  parties,  should  enure  to  the  use  of  the 
said  William  Humphreys  and  Thomas  Uqtfdj  their  ex- 
ecutors,  administrators,  and  assigns,  for  the  term  of 
1000  years,  to  commence  from  the  day  next  before  the 
day  of  the  date  thereof  but  nevertheless  upon  the  trusts, 
&C.,  and  subject  to  the  powers,  provisoes,  &c.,  therein- 
after expressed :  and  after  the  determination  of  the  said 
term,  and  in  the  meantime  subject  thereto  and  to  the 
trusts  thereof,  to  the  use  of  Elizabeth  Rogers  for  life, 
without  impeachment  of  waste ;   remainder,  from  and 
after  her  decease,  or  other  sooner  determination,  &c., 
to  the  use  of  the  said  T.  £.,  his 'executors,  &c.,  for  the 
term  of  2000  years,  to  commence  from  the  day  of  the 
decease  of  K  iZ.,  or  other,  &c.,  upon  the  trusts  after 
declared ;  remainder,  after  the  determination  of  the  said 
estate,  and  in  the  meantime  subject  thereto,  and  to  the 
trusts  thereof,  to  such  uses  as  Miltoard  Rogers  should 
appoint,  with  the  consent  in  writing  of  certain  parties^ 
in  manner  therein  mentioned ;  and,  in  default  of  such 
appointment,  or  so  far  as  the  same  should  not  extend, 
to  the  use  of  M  22.  for  his  life  without  impeachment  of 
waste ;  remainder  to  the  use  of  trustees  to  preserve  con- 
tingent remainders ;  remainder  to  the  use  of  the  first 
and  other  sons  successively  of  Af.  iZ.  in  tail  general ;  re- 
mainder to  the  use  of  the  daughter  and  daughters  of  the 
said  M.  R.  in  tail  general,  share  and  share  alike  as 
tenants  in  common,  &c. ;  remainders  over ;  and  ultimate 
remainder   to    the  use  of  the  right  heirs  of  itf.  jR. 
Proviso  that^  in  such  conveyance  or  conveyances  as 
aforesaid,  it  should  be  provided  and  declared  to  be 

lawful 
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1855.       lawfal  for  Milward  Sogers  to  appoint  as  brfore-men- 
tioned,  without  such  consent  in » writing  as  before  re- 

oganui       quired,  provided  such  appointment  were  by  way  of  sale 
or  mortgage,  and  the  purchase-money  or  loan  should 
not  exceed  2002.  over  and  above  the  80(tf.  secured  to 
Jokn  Humphrofs.    And,  as  to  the  term  of  1000  years, 
it  was  declared  that    the    same  was  limited  to   W* 
Humpkr&fs  and  LUyd  upon  trust  that,  on  non-pay- 
ment by  Mikoeard  Eogers  of  the  800/»  and  interest 
to  Jokn  Humpkreys  on  the  25th  of  March  then  next,  it 
should  be  lawful  for  the  trustees*  by  sale,  mortgage, 
or  other  disposition  of  the  premises,  at  the  request  of 
Jokn  Humphreys^  to  levy,  and  pay  to  him,  the  800/. 
and  interest.     And,  as  to  the  term  of  2000  years,  to 
levy  in  the  same  manner  such  sums  as  Elizabeth  Bikers 
should,  during  her  life,   pay  to  Jchn  Humphreys  for 
interest  on  the  800^,  and  also  a  further  sum  of  600/., 
and  to  pay  the  same  in  manner  therein  mentioned :  and 
upon  further  trust  to  permit  the  person  next  in  re- 
mainder or  reversion  expectant  on  the  term  of  1000 
years  to  receive  the  residue  of  the  rents  and  profits 
remaining  after,  and  not  applied  in  execution  of,  the 
trusts  declared  of  the  last-mentioned  term  :   proviso 
that,  when  the  trusts  of  the  two  terms  should  have 
been  executed,  and  the  costs  of  the  trustees  paid,  the 
two   terms   should  cease.     And  it  was  declared  and 
agreed  that  it  should  be  lawful  for  Elizabeth  Bikers  to 
demise  all  or  any  part  of  the  premises  for  any  term  not 
exceeding  ten  years  from  the  date  of  the  present  in- 
denture>  or  seven  years  from  the  day  of  her  decease, 
to  take  effect  in  possession,  so  as  there  should  be  re- 
served the  best  rent  that  could  be   gotten  without 
premium^  and  so  as  the  lease  should  contain  certain 

conditions 
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conditions  for  re-entry  on  non-payment  of  rent,  for  good  *  18S5» 
husbandry,  &c.  There  were  also  covenants  by  Milward  ^~" 
Bogen  to  W.  Humphreys  and  Uoyd  for  title,  8ca ;  and 
for  entry  by  them  without  let  from  Elizabeth  Rogers  or 
MUward  Rogers  on  non-payment  of  the  800/.  or  interest. 

The  recovery  was  duly  sufiered.  Milward  Meters 
(by  indenture  of  Jtme  ISth,  1831)  appointed  in  fee  in 
pursuance  of  the  power  reserved  to  him,  to  secure  the 
repayment  of  WQlL^  subject  nevertheless  to  the  life 
estate  of  Elizabeth  BcgerSj  to  the  mortgage  to  John 
Hun^Jnreys^  and  to  a  proviso  for  redemption. 

By  indenture  of  lease,  Septernber  17th,  1831,  after 
reciting  the  indentures  of  September  5{4th  and  25th 
18S0,  Elizabeth  BogerSy  by  virtue  of  the  power  given 
to  her  by  the  last-mentioned  deed,  demised  the  pre- 
mises aforesaid  to  the  plaintiff  for  the  term  of  seven 
years,  to  be  computed  from  the  day  of  her  decease, 
paying  to  Milward  Refers  or  the  person  or  persons^ 
who  for  the  time  being  should  be  entitled  to  the  free- 
hold or  inheritance  of  the  demised  presMses  imme* 
diately  expectant  on  the  decease  of  Elizabeth  Rogers^ 
the  yearly  rent  of  150/.  by  two  equal  half-yearly  pay- 
ments, the  first  to  be  made  at  the  end  of  six  calendar 
months  next  ensuing  the  day  of  her  decease  (a). 

Elizabeth  Beyers  died,  20th  Novembery  1831,  when 
the  plaintiff,  by  virtue  of  the  lease  to  him,  took  pos- 
session, which  he  retained  until  the  distress.  Milward 
Sogers  died  June  25th  1832  (without  having  appointed 
in  pursuance  of  the  power  reserved  to  him  by  the  in«- 
dentures  of  September  24th  and  25th,  except  as  above 
mentioned),  leaving  an  in&nt  daughter,  Emma  Sogers. 

(a)  See^  as  to  the  other  particolan  of  this  demise,  Dm  dem,  Begert  ▼• 
Rcgtrt,6B.iJid.1S5, 

By 
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18S5.  By  indenture,  July  30th,  1 832  (a),  W.  Hmaphrt}^ 

jj^^^       and  LUyd  assigned  to  the  defendant  the  term  of  1000 
againtt        yesTS ;  and  Lkn^d  also  assigned  to  a  trustee  for  him  the 
term  of  2000  years. 

In  October  1832,  the  plaintiff  paid  Mary  Bogers,  the 
widow  of  Milward  Sogers^  75A,  half  a  year's  rent  from 
the  death  of  Elizabeth  Sogers ;  and  at  Christmas^  1832, 
he  tendered  to  the  said  Mary  another  half  year's  rent, 
which  was  not  accepted.  In  Michaelmas  term  1832, 
an  ejectment  was  brought  agdnst  the  plaintiff  and  his 
tenants,  on  the  demises  (laid  Jtdy  16th  1832,)  of  the 
said  Emma  Rogers^  of  the  said  Mary  Bqgers  and  others, 
guardians  of  the  said  Emnuij  and  of  fV.  Humphreys 
and  Uqydf  for  the  purpose  of  setting  aside  the  lease 
of  September  1 7th,  1831.  The  present  plaintiff  claimed 
in  that  action  to  hold  under  the  last-mentioned  lease. 
The  ejectment  was  still  depending  when  this  case  was 
stated  {b).  At  the  trial  of  the  present  cause,  the  de- 
fendant's counsel  objected  that  the  issue  roll  in  the 
ejectment  was  not  evidence  against  him,  but  the  learned 
judge  admitted  it.  The  case  was  argued  in  Hilary 
term  {January  20th},  1835  (c). 

K  F.  Richards  for  the  plaintift  The  first  question 
is,  whether  the  defendant,  as  mortgagee  of  the  term 
of  1000  years,  was  entitled  to  distrain.     A  mortgagee 

(a)  Reciting  that  the  800/.  and  interest  were  not  paid  at  the  day  ap- 
pointed, that  neither  EHsabeth  Rogers  nor  MUward  Hogen  had  paid  any 
interest,  and  that  Humpkreys  had  requested  of  W.  Humphreys  and  Ueyd 
an  assignment  of  the  term  of  1000  years  by  way  of  mortgage,  and  had 
agreed  to  advance  to  Lloyd  6002.  and  interest 

(6)  8emSB.ijid.  155. 

(«)  Before  Lord  Denman  C.  J.,  LUOedaie,  and  miSanu  Js. 

(having 
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(having  given  notice  of  his  claim  for  the  rent)  may        1835. 
distrain  upon  a  tenant,  of  the  mortgagor  under  a  lease       """"" 
prior  to  the  mortgage,  Moss  v.  GaUtfnore  {a)j  but  not        agdnti 
where  the  mortgagor  has  granted  such  lease  after  the 
mortgage,  Alchome  v.  Gomme  {b\    It  is  true  that  in 
Pope  V.  Bi^s  (c)  this  Court  held  that  a  mortgagee, 
having  given  notice,  might  receive  from  tenants  under  . 
leases  subsequent  to  the  mortgage  the  rents  due  at  the 
time  of  such   notice,  and   those  accruing  afterwards. 
But   there  no  discussion   arose  as  to  the  right  of  a 
mortgagor  to   distrain   upon   such  tenants.     To  that 
right  the  relation  of  landlord  and  tenant  is  indispens- 
able.    The  question  there  was  not  between  the  mort- 
gagee and  the  tenants,  who  were  willing  to  pay  any 
party  entitled,  but  between  the  assignees  of  a  bankrupt 
mortgagor,  and  an  agent  who  had  received,  and  paid 
to  the  mortgagee,  rents  due  from  the  tenants,  after  no- 
tice given  to  them  by  the  mortgagee  to  pay  him  the 
amount  due  to  him  for  interest,  in  part  of  the  rent, 
with  a  threat  that,  if  that  were  not  done,  he  would 
take  legal  remedies  for  recovering  the   same.     There 
the   mortgagee   might  at  any  time  have   evicted  the 
tenants  by  ejectment,  and  recovered  the  rent  as  mesne 
profits,  and  such  eviction  would  have  been  an  answer 
to  any  demand  of  the  rent  by  the   mortgagor;  but 
the   mortgagee   might    also   waive    that  remedy,   and 
receive  the  rent  at  once  from  the  tenants,  if  they  were 
willing   to   pay  it     This   reasoning,   upon  which    all 
the  judges  grounded   their  decision,  .will  not  extend 
to  the  present  case.     It  was  said  there,  that  the  notice 
had  the  same   effect  as  if  the   tenants  had  attorned, 

(a)  \  Doug,  219.  '  (h)  SLBing.SA. 

(c)  9  A  4  C245. 

Vol.  IV.  X  placing 
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1835.  placing  them  in  the  situation  of  tenants  to  the  mort- 
gagee. Here  no  notice  has  been  given,  and  therefore 
that  new  relation  is  not  created.  The  Courts  have 
indeed  held  that  an  unpaid  mortgagee  may  eject  the 
mortgagor  or  his  tenant  by  demise  subsequent  to  the 
mortgage,  without  notice  to  quit,  or  demand  of  posses- 
sion, Keechj  Lessee  of  Warner  v.  Hall  (a),  ITnmder  dem. 
Weaver  v.  Bdcher{b\  Doe  dem,  Hcby  v.  Maisey{p\ 
Doe  dem.  Fisher  v.  Giles  {d\  even  when  he  has  ad- 
mitted the  receipt  of  interest  on  a  day  subsequent  to 
the  date  of  the  demise  in  the  action  of  ejectment.  Doe 
dem.  jRcgers  v.  Cadwallader  (e).  But  this  power,  if  the 
mortgagee  chuses  to  retain  it,  is  inconsistent  with  the 
relation  of  landlord  and  tenant:  and,  on  the  other 
hand,  if  the  mortgagee  allows  that  relation  to  be  cre- 
ated by  giving  notice,  as  in  Pcpe  v.  Biggs  (g),  the  power 
to  eject  summarily  no  longer  exists.  In  this  case  there 
is  nothing  to  shew  that  the  trustees  of  the  term  of 
one  thousand  years,  or  their  assignee,  might  not  at 
any  time  have  ejected  the  plaintiff.  And  further,  the 
trustees  in  this  case  have  intimated  their  election  to 
treat  the  plaintiff  as  a  trespasser  and  not  as  a  tenant, 
by  bringing  an  ejectment  It  may  be  said  that,  although 
the  declaration  in  ejectment  contains  a  demise  by  the 
trustees, -they  had  assigned  the  term  before  the  action 
was  conmienced.  But  the  demise  is  laid  at  a  time  pre- 
vious to  the  assignment. 

Again,  the  defendant,  to  have  a  right  of  distraining, 
should  be  the  reversioner.  But  he  was  not  so.  The 
deed  of  September  25th  created  a  term  of  1000  years  in 

(a)  1  2)oug.  21.  (6)  S  East,  449. 

(c)  6B.ta  767.  (d)  5  Bmg.  421. 

(f )  2  J9.  if*  ^d  47S.  (g)  9B.tC.  245. 

the 
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the  premises,  and  at  the  same  time  gave  a  life  estate  in        1SS5. 
those  premises  to  Elizabeth  Rogers^  and  added  a  power        Z 
to  her  of  leasing,  which  she  has  executed.    The  trustees        ogmntt 

HuJIPHftETg. 

could  not  have  a  reversion  expectant  on  her  life  estate, 
for  a  life  estate  is  greater  than  any  term ;  they  could 
not  have  distrained  upon  her,  neither  could  they  upon 
the  lessee  under  the  power,  whose  term  formed  an  ex- 
tension of  her  life  estate.  The  rent  reserved  by  the  lease 
was  payable  to  Mihoard  Rogers^  or  the  person  for  the 
time  being  entitled  to  the  freehold  of  inheritance ;  not 
to  the  trustees  of  the  term ;  and  the  tenant  has  in  fact 
paid  it  to  Emma  Rogers.  The  mortgagee  in  this  case 
could  not  be  presumed  to  distrain  as  agent  for  the 
mortgagors.  They  had  one  of  several  particular  es- 
tates carved  out  by  the  same  deed.  There  was  no 
privity  of  estate  between  them  and  the  lessee  of  -E/fea- 
beth  Rogers  ;  her  lessee  did  not  stand  in  the  relation  to 
them  of  tenant  under  a  demise,  which  relation  is  necessary 
to  authorise  a  distress  for  rent ;  Dunk  v.  Hunter  (a). 
Elizabeth  Rogers  demised  on  her  own  behalf,  not  on 
theirs.  Settlements  of  this  kind  are  common,  but  no 
attempt  like  the  present  has  been  made  before.  Doe 
dan.  Cqurtail  v.  Thomas  (i),  which  was  cited  for  the 
defendant  on  the  trial,  was  decided  with  reference  to  the 
intention  of  the  parties  as  evinced  by  the  deed  then 
before  the  Court,  and  cannot  influence  the  decision  of 
this  case. 

Talfburd  Serjt.,  contrii.  First,  as  to  the  ejectment 
said  to  be  depending.  The  issue  roll  in  that  suit 
could  be  no  evidence  against  the  present  defendant. 

(a)  SB.iJltL  322.  (6)  9B.j;a  268. 

X  2  The 
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183.5.        The  action  was  brought  on  behalf  of  Emma  Sogers ; 
though  the  declaration  of  course  contained  demises  by 

Rooms  ®  "^ 

agatTut  all  the  parties  in  whom  there  could  be  a  legal  estate 
outstanding,  and,  among  them,  by  the  trustees  of  the 
term  of  1000  years.  But  there  was  nothing  to  render 
the  present  defendant  privy  to  the  suit.  Then  as  to 
the  other  points.  There  is  a  great  difference  between 
cases  of  mortgage  in  which  the  mortgagee  may  be  a 
stranger  to  the  tenancy  created  by  the  mortgagor, 
and  those  in  which,  the  tenancy  being  already  created, 
the  mortgagee  becomes  assignee  of  the  reversion.  In 
these  last  it  cannot  be  contended  that  no  privity  exists  be- 
tween the  assignee  and  the  lessee  of  the  assignor.  Now  it 
is  shewn  by  Moss  v.  GaUimore  (a),  and  other  cases,  that 
a  party  becoming  mortgagee  after  the  creation  of  a  te- 
nancy is  in  the  same  situation,  with  respect  to  the  tenant, 
as  any  other  assignee  of  a  reversion ;  and  some  of  the 
cases  which  have  been  cited,  go  far  to  shew  that,  inhere  a 
mortgagee  permits  the  mortgagor  to  hold  on  and  create 
new  tenancies,  he  may  adopt  or  repudiate  them  at  his 
pleasure;  though  a  doubt  may  certainly  arise  in  this 
latter  class  of  cases,  as  to  the  mortgagee's  right  to  dis- 
train. But  here  the  question  is,  whether,  upon  the 
terms  of  the  particular  deed  in  question,  the  mortgagee 
does  not,  for  this  purpose,  stand  in  the  situation  of  a 
reversioner,  as  in  the  case  of  a  mortgage  created  after 
the  tenancy.  By  the  deed  to  lead  the  uses  of  the  re- 
covery it  is  recited  that  John  Humphreys  has  lent  to 
Milward  RogerSy  the  tenant  in  tail,  800/.,  which  Mihoard 
Sogers  proposes  to  secure  upon  the  hereditaments  in 
question.  Then,  in  the  first  place,  a  term  of  1000 
years  is  granted  to   W.  Humphreys  and  lAcyd^  upon 

(fl)  1  Dov^.  279. 

trust, 


IN  THE  Sixth  Year  of  WILLIAM  IV.  309 

trust,  as  it  is  afterwards  declared,  to  levy  and  pay  to        1835. 

Jchn  Humphreys  his  principal  and  interest  if  not  other-       r 

wise  paid.     The  next  use  declared  is  for  Elizabeth        ^E^^ 

HuMpaurrs. 

Sogers  during  her  life;  and  a  power  is  afterwards  given 
to  her  of  granting  certain  leases.  Then  a  term  of  2000 
years  from  the  decease  of  Elizabeth  Steers  is  granted  to 
IMydj  upon  trust  to  levy  certain  sums  by  sale  or  mort- 
gage of  that  term,  and  to  permit  the  person  next  in 
remainder,  or  reversion,  expectant  on  the  term  of  1000 
years,  to  receive  the  residue  of  the  rents  and  profits  not 
applied  in  executing  the  trusts  of  the  term  of  2000 
years.  Then  follow  remainders  to  such  uses  BBMUxBord 
Bikers  shall  appoint;  and,  in  default  of  appointment, 
to  him  for  life ;  remainders  to  his  sons  and  daughters  in 
tail ;  remainder  to  his  right  heirs.  It  is  clear  from  the 
trusts  declared  of  the  term  of  2000  years  that  the  rents 
on  the  leases  to  be  granted  by  Elizabeth  Rogers  under 
the  power  were  to  be  received  by  the  trustees  of  the 
term  of  1000  years;  that  the  rents  were  then  to  be  ap- 
plied in  executing  the  trusts  of  the  term  of  2000  years; 
and  the  residue  to  be  afterwards  received  by  the  persons 
in  remainder,  or  reversion,  expectant  on  the  term  of 
1000  years.  The  leasing  power  took  precedence  of  that 
term ;  the  lease  granted  under  it  was  the  first  estate  in 
possession,  and  the  termors  for  1000  years  were  in  the 
situation  of  immediate  reversioners,  and  were  the  only 
parties  who  could  distrain.  The  point  now  insisted 
upon,  as  to  the  precedence  of  the  leasing  power,  was 
decided  by  the  Court,  on  the  construction  of  this  very 
deed,  in  Doe  dem.  Sogers  v.  Sogers  (a) ;  and  Doe  dem. 
Courtail  v.  Thomas  (&)  was  there  referred  to  as  in  points 

[a)  5  J?.  4:  -rfd  7M.  (6)  9  A  4:  C  S88. 
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18S5.       The  judgment  delivered  in  that  case  is  precisely  appii*« 
"       cable  to  this.    As  was  said  by  Lord  Tenierden  there^  if  it 

ROGSM 

againtt  were  held  that  the  term  vested  in  the  trustees  was  to  be 
the  first  legal  estate  in  the  premises,  the  leasmg  power 
would  be  null  and  void.  No  person  could  be  a  iegBl 
tenant  by  a  lease  created  under  that  power,  tiU  all  the 
trusts  had  been  executed.  The  leasing  power,  there- 
fore, must  be.  considered  here  as  taking  efect  first, 
though  the  words  "subject 'thereto"  (that  is  to  the 
term  of  1000  years)  "  and  to  the  trusts  thereof''*  over- 
ride it,  and  with  a  view  to  those  trusts  it  is  required 
that  the  best  improved  rent  diall  be  reserved  by  the 
leases  granted  under  the  power.  ILittledale  J.  referred 
to  Isheraood  v.  Oldkmm  {a)  ].  That  case  is  in  the  de« 
fendant's  favour.  ^  The  lease  here  is  granted  to  the 
plaintiff  for  seven  years,  paying  to  Milward  BpgerSj  "  or 
the  person  for  the  time  being  entitled  to  the  frediold  or 
inheritance  of  the  demised  premises  immediately  expect* 
ant  on  the  decease  of  Elizabeth  RogerSf"  the  yearly  rent 
of  1 50/.  Now,  in  Isherwood  v.  Oldknaw  (a),  where  a  lease 
was  made  under  a  power,  with  a  reservation  of  rent  in 
similar  terms,  a  remainder-man  for  life  (under  the  de«> 
vise  creating  the  power)  was  held  to  be  an  assignee  en- 
titled to  take  advantage  of  the  covenant  for  paym^it  of 
the  rent  so  reserved.  (6)  The  words  in  the  present  cas^ 
^'entitled  to  the  freehold  or  inheritance,"  do  not  properly 
apply  to  a  termor,  but  it  cannot  have  been  intended  to 
sever  the  rent  from  the  reversion.  The  meaning  was^ 
that  the  party  entitled  to  the  next  legal  estate  should 
have  the  rent  In  Isherwood  v.  Oldknaw  (a)  the  remainder- 
man for  life  was  considered  as  coming  within  the  de* 

(a)  SM.iS,  382.  (6)  Stat  33  H,  8.  c.  34. 

scriplion 
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scriptkm  of  person  ^*  entitled  to  the  freehold  and  inhe-        18S5. 
ritance ;  "  yet,  although  he  had  the  freehold,  he  had       

Roocas 

not  the  inheritance.    Here,  the  termors  for  1000  years        agaimt 
had  such  a  pared  of  the  freehold  and  inheritance  as 
entitled  them  to  the  rent,  according  to  the  terms  of 
the   lease.      At  all  events    the   immediate  reversion, 
which  was  in  them,  would  draw  the  rent  after  it.    In 
Co.  LUL  47  a.,  it  is  said :  **  If  two  joint  tenants  be,  and 
they  make  a  lease  for  years  by  parol,  or  deed  poll,  re^    ^ 
serving  a  rent  to  one  of  them,  this  shall  enure  to  them 
both;  but  if  it  be  so  reserved  by  deed  indented,  it  shall 
enure  to  him  alone  by  way  of  conclusion."    This  point 
is  also  illustrated  by  the  judgment  of  Lord  Hale  in 
Sacheverel  v.  Frqg€Ue{a\  where  it  is  said  that  a  reserv- 
ation '*  must  be  carried  over  to  the  party  which  should 
have  succeeded  in  the  estate  if  no  lease  had  been  made;" 
and,  **  put  the  case,  that  lessee  for  100  years  should  let 
for  50,  reserving  a  rent  to  him  and  his  heirs  during 
the  term;  I  conceive  this  would  go  to  the  executor.'^ 
So  in  Doe  dem.  Bqgers  v.  Sogers  (b),  where  it  was  ob- 
jected that  the  covenant  there  in  question  was  of  a  mat- 
ter to  be  done  after  the  death  of  the  lessor,  and  that  no 
one  but  the  heir  could  sue,  the  executors  not  being 
named,  Parke  J.  said  *'  It  is  a  covenant  to  do  the  thing 
daring  the  term,  and  therefore  the  executors  can  sueJ* 
If  then  the  rent  here  follows  the  immediate  reversion, 
which  the  termors  have,  the  right  to  distrain  i^  also 
incident  to  it.     And  there  is  no  one  who  can  exercise 
that  right  if  the  defendant  cannot     The  execution  of 
the  power  reserved  to  Milward  Bagers  evidently  cannot 
interfere  with  the  right  of  the  termors  for  1000  years; 

(d)  1  Fentr.  161.     5.  C,  2  SauniL  S07a.  (fr)  3  Nn.  i  M.  553. 

X  4  the 
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the  power  operated  only  on  his  remainder,  and  is  exe- 
cuted  subject  to  Elizabeth  Rogers*s  life  estate,  and  the 
aftoinst        defendant's  mortgage  (a). 


HuMfBRBYi. 


jB.  V.  Richards^  in  reply.  If  the  leasing  power  takes 
precedence  of  the  term  of  1000  years,  the  trustees  of 
that  term  had  no  legal  estate,  but  only  a  reversion ; 
and  their  mortgagee  has  not  even  the  common  right  of 
ejecting.  No  such  case  has  ever  occurred.  According 
to  the  argument  on  the  other  side,  not  only  the  leasing 
power,  but  the  life  estate  of  Elizabeth  B/^ers  (of  which 
the  power  to  lease  for  seven  years  is  only  an  enlarge- 
ment), would  take  precedence  of  the  term;  and  the 
same  might  be  contended  even  as  to  the  power  of  ap- 
pointment in  Milward  Rogers.  But  the  true  construc- 
tion is,  that  the  trustees  took  the  immediate  legal  estate 
for  1000  years,  although  the  term  would  not  be  put  in 
force  till  default  were  made  in  the  payments  secured  by 
it;  and  in  the  meantime  the  other  parties  would  have 
the  use  of  the  land,  according  to  the  estates  limited  to 
them.  Elizabeth  Steers,  in  the  lease  granted  by  her, 
reserves  rent,  in  the  usual  way,  to  the  person  entitled 
to  the  ireehold  or  inheritance  immediately  expectant  on 
her  decease.  ILittledale  J.  It  is  probable,  from  the  last 
words,  that  the  person  she  had  in  view  was  Emma 
Bqgers.2 

Cur.  adv.  vuli. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court     After  stating  the  substance  of  the  deeds, 

(a)  Taffimrd  Serjt.  afterwards  referred  the  Court  to  Watkint  on  Con- 
veyancing, part  2.  (by  Coventry^)  pp.  305,  306,  note  (6),  5th  ed. ;  pp.  S17, 
SIS.  note  (rf),  7th  ed. 

and 
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and  the  principal  facts*  of  the  case,  his  Lordship  pro-        1885. 
ceeded  as  follows :  —  ^"^ 

RooBts 

A  great  many  cases  were  cited  at  the  bar  to  shew        t^amti 
what  the  rights  of  a  mortgagee  are,  against  the  mort- 
gagor anc^  those  claiming  under  him,  where  there  is 
a  lease  prior  to  the  mortgage,  and  also  what  they  are 
when  there  is  a  lease  subsequent  to  the  mortgage^  and 
which  cases  it  is  not  necessary  to  cite  or  comment 
upon,  as  they  establish  this  principle,  that,  if  the  mort- 
gagor himself  remains  in  possession,  the  remedy  against 
him.  on  de&ult  in  payment  at  the  day  is  by  ejectment* 
And  if  there  be  a  lease,  and  such  lease  is  prior  to  the 
mortgage,  the  mortgagee  has  the  same  rights  against  the 
lessee  and  those  claiming  under  him  that  the  mort- 
gagor had,  and  no  f>ther  than  he  had,  and  his  remedy 
must  be  on  the  lease  as  assignee  of  the  reversion,  as 
long  as  the  lease  is  in  existence,  and  the  tenant  ac- 
knowledges his  tide ;  but  if  the  lease  be  subsequent  to 
the  mortgage,'  then  the  mortgagee  may  treat  the  lessee 
and  all  those  who  may  be  in  possession  as  wrong-doers, 
and  may  bring  an  ejectment,  but  he  cannot  distrain 
or  bring  any  action  for  the  rent  they  have  contracted 
to  pay,  as  there  is  no  relation  of  landlord  and  tenant 
between  them,  unless  they  choose  to  pay, the  rent  to 
the  mortgagee,  and  he  accepts  it ;  in  that  case  there  is 
a  relation  of  landlord  and  tenant  created  between  the 
mortgagee  and  ihe  tenants,  and  the  remedy  of  the 
mortgagee  will  depend   upon  the  particular  circum- 
stances of  each  case ;  no  notice  is  necessary  to  be  given 
by  the  mortgagee  that  he  means  to  proceed  against 
such  tenants,  where  they  come  in  subsequent  to  the 
mortgage,  because  in  such  case  their  title  is  wrongful 

as 
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1 855.  as  against  the  mortgagee ;  bat  there  may  be  cases  Wher^ 
"""^^  in  consequence  of  the  conduct  of  the  mortgagee,  nodce 
agaimi       may  become  necessary. 

But  this  case  differs  firom  all  the  cases  cited;  for 
here  the  lease  is  neither  prior  to  the  moi^age,  nor 
subsequent  to  it;  but  it  is  in  point  of  law  contempo- 
raneous  with  it;  for,  though  the  lease  is  not  in  fact 
made  till  September  I8SI9  nearly  a  year  after  the  mort* 
gage,  yet,  as  the  lease  is  made  under  a  power,  it  is> 
referable  to  the  instrument  creating  the  power,  and  is 
derived  out  of  it,  and  has  the  some  effi^t  as  if  it  had 
been  made  under  the  instrument  itself* 

It  is  to  be  considered,  in  the  first  place,  whether, 
being  made  conformable  to  the  power  as  to  the  rent 
and  other  requisites,  it  is  to  be  considered  as  binding 
on  the  trustees  for  the  1000  years,  term,  so  as  that 
they  could  not  disturb  the  lessee  in  the  enjoyment  of 
the  land ;  and  we  have  no  doubt  but  it  is  binding  on 
them.  They  are  parties  to  the  deed  under  which  the 
lease  is  authorised  to  be  executed;  they  assent  to  it 
and  give  it  confirmation,  and  therefore  they  cannot 
disturb  the  lessee.  They  are  not  indeed  entitled  to  an 
estate  of  freehold  or  inheritance  in  the  technical  sense 
of  those  terms ;  but  we  think  the  reservation  is  not  U> 
be  so  confined,  but,  if  they  are  entitled  to  the  rents, 
the  reservation  is  sufficient  to  give  them  the  legal 
interest  in  them,  and  that  therefore  they  may  distrain 
for  the  rent;  and  then,  they  having  assigned  their 
legal  interest  to  Jokn  HumpkreySy  he  may  do  so  also. 

But  it  is  alleged  for  the  plaintifi^  that,  even  supposing 
the  defendant  has  otherwise  a  right  to  distrain,  he  is 
precluded  from  doing  so  by  treatment  of  the  plaintiff  as 

a  trespasser. 
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a  tre^MLsser,  manifested  by  the  trustees,  before  the       1895. 
ass^ment  to  him,  having  joined  with  some  of*  the 
fiimily  of  the  Jtageris  in  bringing  an  ejectment  for  the 
premises. 

The  right  of  entry  is  however  denied  by  the  plaintiff, 
and  the  parties  are  at  issue  upon  it,  and  the  matter  k 
undecided^ 

There  are  many  cases  where  the  conduct  of  a  party 
is  taken  into  consideratiout  where  the  question  is,  whe- 
ther the  person  against  whom  he  seeks  to  enforce  his 
claim  is  to  be  treated  as  a  person  liable  upon  a  ccm- 
tract,  or  as  a  trespasser;  but  here  is  a  lease  executed 
under  the  seal  of  the  plaintiff,  and,  as  long  as  he  con- 
tinues in  possession,  he  is  liable  to  the  paymeiit  of  the 
rent  by  the  usual  remedies  which  the  law  gives  for  the 
recovery  of  it  If  he  be  actually  evicted  by  a  person 
claiming  under  a  title,  or  if  the  lessor,  or  those  claim- 
ing under  him,  or,  as  in  this  case,  the  trustees  under  the 
1000  years'  term,  had  entered  upon  the  plaintiff,  thai 
would  be  a  good  answer  to  the  avowry ;  but  in  the  pre* 
sent  case  there  is  not  even  a  judgment  in  the  ejectment^ 
but  only  an  action  brought^  And,  there  being  no  evic- 
tion, or  re-entry,  or  surrender  of  the  term,  the  lease  i» 
in  existence,  and  there  is  nothing  to  prevent  the  de-* 
fendant  from  avowing. 

There  is  a  very  short  abstract  of  the  avowry  in  the 
special  ease  (a) :  it  is  not  stated  for  what  length  of  time 
the  claim  is  made;  but  it  is  to  be  collected^  from  the 
amount  fi>ttnd  by  the  verdict,  that  it  is  lor  a  year :  but 
this  defendant  can  only  claim  for  half  a  year;  for  the 

(a)  The  precise  words  of  the  abttract  are  given,  anci,  page  299. 

trustees 
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1835.        trustees  did  not  assign  to  him  till  after  half  a  year's 
rent  nad  become  due. 

Judgment  to  be  entered  for  the  defendant, 
for  75/.  (a) 

(a)  A  lummoDi  was  obtained  after  term,  to  ihew  cante  why  the  rule 
for  judgment  ihould  not  be  amended;  and,  on  the  hearing  before  XiMls- 
dale  J,  the  defendant  uiged  that  the  rule  ought  to  haye  been  to  enter 
judgment  for  150^  and  not  75L  But,  it  being  contended  on  the  other 
side  that  the  rule  of  Court  could  not  be  altered  by  a  Judge  at  chamber^ 
JJUkdak  J.  dismiaied  the  summons.  On  the  first  day  of  HUanf  term, 
18S6  (no  judgment  haWng  been  entered  up),  Whatdey  obtained  a  rule 
nisi  for  amending  the  rule  of  November  SSd,  LUtledale  J.  observing  that, 
upon  reference  to  the  postea  and  to  the  statement  in  the  case,  there  was 
no  doubt  that  the  last*mentioned  rule  was  erroneous  as  to  the  sum.  In 
the  same  term,  January  28th,  IL  F.  Bichardt  shewed  cause,  and  con- 
tended that  the  rule  complained  of  was  a  judgment  of  the  Court  upon 
the  matter  submitted  to  them,  and,  eren  if  erroneous,  could  not  be  altered 
after  the  term ;  and  that  the  delay  of  the  party  to  enter  up  judgment  on 
the  rule  could  not  enlarge  the  power  of  the  Court;  to  ^this  it  was 
answered  that,  no  judgment  having  been  entered  up,  a  mere  rule  for 
judgment  might,  under  the  circumstances,  be  altered.  3£eUuh  v.  RidumL 
son  in  error,  7  J?,  j-  C  81 9.,  was  referred  to. 


7^  Court  (Lord  Dennian  C.  J.,  Littledak,  WUUamt,  and  Cokridge  Js.) 
made  the  rule  for  amending  absolute,  on  payment  of  costs. 
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TiPToi*  against  Gardner.  ^n^^sa 

A  RULE  nisi  was  obtained  during  the  present  term,  On  moUon  for 
cost*  under 

on  behalf  of  the  defendant  in  this  cause,  for  costs  4SG.s.  c.46. 

under  stat  43  6. 3.  c.  46.  s.  3.    The  action  was  brought,  piaintiffhaTing 

and  the  defendant  ^as  holden  to  bail,  for  an  alleged  35]^^^ 

debt  of  35/.  12^.,  for  money  paid  by  the  plaintiff  to  the  ^?^^'^^j, 

defendant's  use.    On  the  trial  before  Lord  Herman  G  J.  ^e«  p«tin  for 

the  pUiotiff; 

at  the  last  Gloucester  assizes,  the  defendant's  case  was  a  vwom  by  Um- 
set-off  for  work  done  by  him  as  a  tailor,  and  for  clothes,  contradicting 
The  set-off  was  proved  by  one  Frances  Inch.     The  giyenatthe 
plaintiff  had  a  verdict  for  19/.  \0s.     In  opposition  to  dSmdlit'Mid 
the  rule,  the  plaintiff  put  in  an  affidavit  of  his  own,  |.^^*|J3*^  ^^ 
denying  the  receipt  of  more  than  a  small  part  of  the  competency  of 
goods   mention^   in   the   particulars   of  set-off,   con-  witness.    No 

motion  had 

tradicting  the  evidence  given   for  the   defendant  on  been  made  by 

11  .  ...  ,  •  •    ,  ,    rf         t^*  plaintiff  for 

several  other  pomts,  msistmg  that  the  whole  35/.  125.  a  new  trial  or 
was  due,  and  no  part  of  it  yet  paid,  and  stating  that  dami^«^    ^ 
Inch^  who  on  the  trial  denied  that  she  was  the  defend-  the^erdicrwaa 
ant's  partner,  and  swore  that  she  was  his  housekeeper  only,  P'!™^  '■*^ 


had  in  fact  been  his  partner,  as  appeared  by  petitions  want  of  c 
which  she  and  the  defendant  had  respectively  filed  in  and  that  Uie ' 
the  Insolvent  Debtors'  Court,  dated  October  16th  1835,  not  try,  upon 
and  which  stated  the  fact  of  their  partnership,  as  tailors,  whether  or  Aot 
and  in  two  other  trades.     The  affidavit  stated  that  both  J^wdf '"^^ 
the  parties  had  gone  to  prison  for  the  purpose  of  taking  ^o^'^^^^* 
the  benefit  of  the  Insolvent  Debtor's  act,  on  the  preced- 
ing 28th  o{  September.     The  plaintiff's  mother  also  made 
an  affidavit  confirming  his,  in  some  respects,  as  to  the 
debt  and   set-off;   and  a  further  affidavit  containing 

similar 
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18S5.       similar  allegations  was  sworn  by  one  Charles  Cue,  who 
'  charged  the  defendant  with  having  taken  certain  items 

of  the  setroff  from  a  ledger  in  which  they  had  been 
crossed  out  as  paid.  He  also  alleged  that  Inch  had 
been  in  partnership  with  the  defendant,  but  he  did  not 
precisely  specify  the  time;  and  he  went  into  other 
particulars,  impugning  the  character  of  IncA^  and  her 
credit  as  a  witness.  There  was  a  fourth  affidavit  con- 
firmatory of  the  last,  chiefly  as  to  the  ledger,  and  as  to 
the  credibility  oi  Inch. 

Talfburd  Seijt  and  Greaves  now  shewed  cause,  and 
relied  upon  the  facts  stated  in  the  affidavits  against  the 
rule. 

Budy,  contriL,  relied  on  GlenviUe  v.  Hutchins  (a). 
[Lord  Denman  C.  J.  Does  it  appear  that  Mrs.  Inch  was 
partner  with  the  defendant  as  to  the  debt  for  tailoPs 
work?]  That  is  not  stated.  The  jury  believed  her 
evidence,  and  no  question  can  now  be  raised  respect- 
ing It. 

Lord  Denmak  C.  J.  ir  the  facts  stated  on  affidavit 
for  the  plaintiff  were  true,  a  motion  might  have  been 
made  for  a  new  trial.  That,  has  not  been  done ;  and  the 
defendant  has  no  opportunity  of  contradicting  these 
affidavits.  Cue  might  have  been  a  witness.  The  ver- 
dict is  prim&  fticie  proof  of  the  want  of  cause  for  arrest- 
ing and  must  prevail. 

<•}  1  £.  f  c.  91. 

Patteson 
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Pattesok  J.    I  am  of  the  same   opmion.      We        18S5. 
cannot  try  this  matter  again  upon  affidavits. 

Williams  and  Coleridge  Js.  concurred. 

Rule  absolute. 


The  King  against  The  Justices  of  Suffolk.     ^owUn^, 

'^  Nov.  2Sd. 

A  RULE  nisi  was  obtained  in  this  term  ibr  a  man-  The  act  for 
UDendment  o£ 

damns  calling  upon  the  above  justices  to  enter  tbt  Poor  Law, 
continuances,  and  hear  the  appeal  ct  the  parish  officers  ^^  78.,docs]ioc 
of  Manningtree  in  Essex,  against  an  order  of  two  jus-  gJaSr^e**' 
tices  for  the  removal  of  Burwell  Hunt  and  his  family  V*'*';*  P^ 

"^    tice  of  seauoof 

from  the  parish  of  SL  Margaret,  in  the  Borough  of  •»  to  the  time 

for  giring  do- 

Ijpsfwich,  to  the  parish  of  Manningtree.    It  appeared  that  tice  of  appeal 

,  .,.  II  #.  against  orders 

notice  of  the  cbargeabihty  was  sent  by  the  post,  from  of  removal,   it 
the  parish  officers  of  St.  Margaret  to  those  of  Manning-  ^ij,  by  sect. 
tree,  on  the  18th  of  September  1835,  according  to  stat  of'a^^"*^"* 
4  &  5  »".  4.  c.  76.  s.  79.  (a).     On  the  9th  pf  October  the  "^^^^^ 

parish  on«<J«y"ft«' 

'^  the  notice  of 

removal  there* 
hf  required ;  nor,  by  sect.  81,  that  notice  of  appeal  should  be  given  fourteen  days  at  least 
before  the  sessions. 

The  statement  of  the  grounds  of  appeal*  required  by  sect.  81,  may  be  delivered  before 
the  notice  of  appeal.  And,  if  delivered  with  an  erroneous  notice  of  appeal,  it  is  neverthe- 
less available,  if  a  good  notice  of  appeal,  incorporating  such  statement  by  referencei  be 
afterwards  served  in  proper  time. 

(a)  Stat.  4  &  5  fT.  4.  c.  76.  «.  79.  enacts,  «  That  from  and  after  the 
first  day  of  Noftember  18S4  no  poor  person  shall  be  removed  or  re* 
movable,  under  any  order  of  removal  from  any  parish  or  workhouse,  by 
reason  of  his  being  chargeable  to  or  relieved  therein,  until  twenty-one 
days  after  a  notice  in  writing  of  his  being  so  chargeable  or  relieved,  ac- 
companied by  a  copy  or  counterpart  of  the  order  of  removal  of  such  per- 
son, and  by  a  copy  of  the  eiamination  upon  which  such  order  was  made, 
shall  have  been  sent,  by  post  or  otherwise,  by  the  overseers  or  guardians 
of  the  parish  obtaining  such  order,  or  any  three  or  more  of  such  guar- 
dians, to  the  overseers  of  the  parish  to  whom  such  order  shall  be  directed  t 

Provided 
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18S5.  parish  officers  of  Manningiree  gave  notice  to  those  of 
Si.  Margaret^  that,  at  the  next  general  quarter  sessions 
to  be  holden  "  in  and  for  the  Borough  of  Ipsmich^  in  the 
Sirrrou.  said  countj  of  Si^jiki'  on  Friday  23d  of  Octdber  1 8S5, 
they  should  enter  and  prosecute  an  appeal  against  the 
said  order  of  removal ;  and  the  notice  concluded,  ^'  the 
grounds  of  which  said  appeal  are  stated  and  set  forth 
in  the  paper  writing  hereto  annexed.  Witness,"  &c. 
Then  followed  the  signatures  of  the  parish  officers :  after ' 
which  came  a  statement  of  the  ground  of  appeal  (a) 
(viz.  settlement  of  the  pauper  J3.  Hunt  in  a  third  parish 
by  renting  a  tenement),  signed  also  by  the  parish  officers 
of  Manningtree. 

On  the  ISth  of  October  (A),  the  officers  of  Manning- 

FroTided  always,  that  if  such  oyerseen  or  guardians  as  last  aforesaid, 
or  any  three  or  more  of  such  guardians,  shall  by  writing  under  their 
iiands  agree  to  submit  to  such  order,  and  to  receive  such  poor  person, 
it  shall  be  lawful  to  remove  such  poor  person  according  to  the  tenor 
of  such  order,  although  the  said  period  of  twenty-one  days  may  not  have 
elapsed :  Provided  also,  that  if  notice  of  appeal  against  such  order  of 
removal  shall  be  received  by  the  overseers  or  guardians  of  the  parish 
from  which  such  poor  person  is  directed  in  such  order  to  be  removed 
within  the  said  period  of  twenty-one  days,  it*  shall  not  be  lawful  to  remove 
such  poor  person  until  after  the  time  for  prosecuting  such  appeal  shall 
have  expired,  or,  in  case  such  appeal  shall  be  duly  prosecuted,  until  after 
the  final  determination  of  such  appeal/' 

(a)  Stat  4  /^  5  fT.  4.  c.  76.  s.  81.  enacto,  "  That  after  the  1st  day 
of  November  1834,  in  every  ca^e  where  notice  of  appeal  against  such 
order  shall  be  given,  the  overseers  or  guardians  of  tlie  parish  appesling 
against  such  order,  or  any  three  or  more  of  such  guardians,  shall,  with 
such  notice,  or  fourteen  days  at  least  before  the  first  day  of  the  sessions 
at  which  such  appeal  is  intended  to  be  tried,  send  or  deliver  to  the  over- 
seers  of  the  respondent  parish  a  statement  in  writing  under  their  hands 
of  the  grounds  of  such  appeal ;  and  it  shall  not  be  lawful  for  the  over- 
seers  of  such  appellant  parish  to  be  heard  in  support  of  such  appeal 
unless  such  notice  and  statement  shall  have  been  so  given  as  aforesaid.  *' 

{b)  It  was  assumed  in  the  argument,  though  not  stated  on  affidavit, 
that,  by  the  sessions  practice,  if  not  altered  by  the  statute,  the  notice  of 
s  appeal,  as  given,  would  be  regular. 

tree 


IK  THB  Sixth  Year  of  WILLIAM  IV.  331 

treegKve  another  notice  to  the.o£Bcers  of  &.  Margaret^        18S5.     ^ 

similar  to  that  of  the  9th,  except  in  the  following  re- 

spects.     It  stated  that  the  appeal  would  be  entered  and       ogai^ 

'^  The  Jastioei  of 

prosecuted  at  the  next  general  quarter  sessions  to  be  Surrouc. 
holden  '*  at  Ipswich,  in  and  for  the  said  county  ^Suf- 
folk," on  Fridajfj  &c.  (as  before);  and  it  concluded, 
*^  the  grounds  of  which  said  appeal  are  stated  and  set 
forth  in  the  paper  writing  delivered  on  the  9th  day  of 
October  instant.  Witness,"  &c.  No  further  statement 
was  giTen. 

On  the  17th  of  October,  being  five  dear  days  before 
the  first  day  of  the  quarter  sessions,  as  prescribed  by  the 
rules  of  the  county  quarter  sessions,  the  officers  of  Man- 
ningtree  gave  notice  to  the  officers  of  St.  Margaret  that 
they  should  not  prosecute  the  appeal  at  the  ensuing 
sessions,  but  should  move  to  have  it  respited  to  the 
following  sessions,  on  account  of  the  illness  of  a  material 
witness. 

The  county  quarter  sessions  are  holden  in  four  di- 
visions, one  of  which  is  the  Ipswich  division,  and  the 
sessions  for  that  division  are  held  in  the  borough  of 
Ipswich,  By  the  practice  of  the  Court,  appeals  against 
orders  of  removal  are  heard  in  that  division  only  in  which 
the  removing  parish  is  situate*  St.  Margaret  is  in  the 
Ipswich  division.  The  officers  of  Manningtree  entered 
the  appeal  for  trial  at  the  sessions  holden  for  the  Ipswich 
divbion  on  the  28d  of  October,  and  filed  a  certificate  and 
affidavit  stating  the  illness  of  the  witness.  But  the 
Court  refused  to  entertain  the  appeal,  on  the  ground 
that  the  notice  of  appeal  was  informal  and  defective. 

B.  Andrews  now  shewed  cause.     First,  the  notice  of 

appeal  to  the  borough  sessions  was  clearly  a  mistake. 

Vol.  IV.  Y  lUx 
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1835.       Bex  v.  7%^  Justices  ^  Carmarthen  {a\  which  maybe 

""""^       cited,  was  a  distinguishable  case  from  this ;  and,  even  if 
The  KiKQ  ^  ^  ^  ' 

againtt       the  decisioD  there  shewed  that  the  justices  of  the  borough 

71m  Justices  of 

Suffolk.  ot  Ipswich  might  have  heard  this  appeal,  still  notice  of 
appeal  to  the  borough  sessions  cannot  avail  for  the  pur- 
pose of  a  hearing  at  the  county  sessions.  Secondly, 
the  notice  of  appeal  to  the  county  sessions  was  void, 
inasmuch  as  it  was  not  given  within  twenty-one  days  after 
the  notice  of  chargeability.  .  The  seventy-ninth  section 
of  Stat  4  &  5  ^  4.  must  have  been  intended  to  enforce 
this*  The  object  was  to  prevent  the  pauper's  being 
bandied  from  place  to  place  while  the  settlement  was  in 
litigation ;  and  therefore  it  is  enacted  that,  if  notice  of 
appeal  be  received  within  the  twenty-one  days,  the 
pauper  shall  not  be  removed  till  the  appeal  is  deter- 
mined, or  the  time  for  appealing  expired,  but  that  the 
pauper  may  be  removed  within  the  twenty-one  days, 
if,  during  that  time,  the  parish  to  which  he  is  removed 
signifies  its  acquiescence.  If  notice  of  appeal  might 
be  given  after  the  twenty-one  days  had  elapsed,  the  evil 
which  the  statute  was  intended  to  meet  would  be  still 
unremedied.  And,  further,  the  eighty-first  section  re- 
quires that  a  statement  of  the  grounds  of  appeal  be  sent 
or  delivered  with  the  notice  of  appeal,  or  fourteen  days 
at  least  before  the  first  day  of  the  sessions.  Then  the 
notice  of  appeal  must  be  given  fourteen  days  before  the 
sessions;  for  it  would  be  absurd  to  say  that  the  grounds 
of  appeal  should  be  stated  before  there  is  notice  of  ap- 
peal. {Coleridge  J.  You  say  that  the  statute  introduces 
a  general  alteration  in  sessions  practice.  When  do  you 
say  the  notice  ought  now  to  be  given  ?J     Formerly  the 

(a)  4B,iAld.  S91. 

reason- 
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reasonableness  or  notice  was  left  to  be  decided  by  the        1835. 

justices  at  sessions  (a) ;  the  present  act  gives  no  precise 

direction ;  but  it  is  enough  to  say  that  the  notice  must        agmntt 

,         ,    «  ,  The  Juitices  of 

be  at  least  loorteen  days  before  the  sessions.  [Pa^/e-  Suffolk. 
son  J.  If  the  twenty-one  days  mentioned  in  sect  79. 
ended  within  less  than  fourteen  days  of  the  sessions,  the 
appellants  might  give  notice  within  the  twenty^one  days, 
and  yet  not  be  in  time  to  appeal.]  They  would  have  time 
till  the  next  sessions.  Secu  79.  is  clear  as  td  the  neces- 
sity of  notice  within  the  twenty-one  days,  and  sect.  80. 
enacts  that  the  oflScers  of  the  parish  giving  such  notice 
of  appeal^  shall^  until  the  appeal  is  decided,  have  access 
to  the  pauper  for  the  purpose  of  examining  him  as  \o 
his  settlement.  As  this  regulation  was  evidently  in- 
tended to  be  general,  the  legislature  must  have  con-  * 
templated  that  the  giving  of  such  notice  was  likewise  to 
be  the  rule  for  all  cases. 

Thesiger^  contrii.  The  notice  for  the  borough  ses- 
sions was  improper,  as  the  appeal  could  not  be  heard 
there,  since  stat.  8  &  9  fT.  3.  c.  30.  s,  6.  But  the  sessions 
in  question  were  held  in  the  borough,  and  the  right  day 
was  mentioned  in  the  notice ;  the  respondents,  therefore, 
could  not  be  misled,  and  that  notice  was  sufiGicient.  It 
may  be  admitted,  that  Bjcx  v.  The  Justices  of  Carmar- 
then (&)  is  a  distinguishable  case,  because  the  borough 
justices  there  had  a  jurisdiction  within  stat.  8  &  9  W.S. 
c.  SO.  5. 6.  But,  supposing  that  the  first  notice  was  insuffi- 
cient, that  of  October  13th  is  good.  There  Ls  nothing 
in  any  reasonable  construction  of  the  present  statute  to 
narrow  the  time  which  parties  formerly  had  for  giving 

(a)  Sut.  9  G.  1.  c.  7.  u  8.  (h)  ^  B,  i  AUL  291. 

Y  2  notices 
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1835.       Rex  v.  The  Justices  of  Carmarthen  (a\  which  maybe 
""""^       cited,  was  a  distinguishable  case  from  this;  and,  even  if 

The  KiKQ  ^   ' 

agaUui       the  decision  there  shewed  that  the  justices  of  the  borough 

71m  Justices  of 

SurroLx.  of  Ipswich  might  have  heard  this  appeal,  still  notice  of 
appeal  to  the  borough  sessions  cannot  avail  for  the  pur- 
pose of  a  hearing  at  the  county  sessions.  Secondly, 
the  notice  of  appeal  to  the  county  sessions  was  void, 
inasmuch  as  it  was  not  given  within  twenty-one  days  after 
the  notice  of  chargeability.  The  seventy-ninth  section 
of  Stat  4  &  5  ^.  4.  must  have  been  intended  to  enforce 
this.  The  object  was  to  prevent  the  pauper's  being 
bandied  from  place  to  place  while  the  settlement  was  in 
litigation ;  and  therefore  it  is  enacted  that,  if  notice  of 
appeal  be  received  within  the  twenty-one  days,  the 
pauper  shall  not  be  removed  till  the  appeal  is  deter- 
mined, or  the  time  for  appealing  expired,  but  that  the 
pauper  may  be  removed  within  the  twenty«one  days, 
if,  during  that  time,  the  parish  to  which  he  is  removed 
signifies  its  acquiescence.  If  notice  of  appeal  might 
be  given  after  the  twenty-one  days  had  elapsed,  the  evil 
which  the  statute  was  intended  to  meet  would  be  still 
unremedied.  And,  further,  the  eighty-first  section  re- 
quires that  a  statement  of  the  grounds  of  appeal  be  sent 
or  delivered  with  the  notice  of  appeal,  or  fourteen  days 
at  least  before  the  first  day  of  the  sessions.  Then  the 
notice  of  appeal  must  be  given  fourteen  days  before  the 
sessions;  for  it  would  be  absurd  to  say  that  the  grounds 
of  appeal  should  be  stated  before  there  is  notice  of  ap- 
peal. {Coleridge  J.  You  say  that  the  statute  introduces 
a  general  alteration  in  sessions  practice.  When  do  you 
say  the  notice  ought  now  to  be  given  ?J     Formerly  the 

(a)  AB.iAld.  S91. 

reason- 
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reasonableness  of  notice  was  left  to  be  decided  by  the        1885. 
justices  at  sessions  {a) ;  the  present  act  gives  no  precise      _^ 
direction ;  but  it  is  enough  to  say  that  the  notice  must        againtt 
be  at  least  fourteen  days  before  the  sessions.    IPatte-      SurroLr. 
son  J.    If  the  twenty-one  days  mentioned  in  sect  79. 
ended  within  less  than  fourteen  days  of  the  sessions^  the 
appellants  might  give  notice  within  the  twenty^one  days, 
and  yet  not  be  in  time  to  appeal.]    They  would  have  time 
till  the  next  sessions.     Sect*  79.  is  clear  as  tb  the  neces* 
sity  of  notice  within  the  twenty«-one  days,  and  sect.  80. 
enacts  that  the  o£Bcers  of  the  parish  giving  such  notice 
qfapjpealy  shall,  until  the  appeal  is  decided,  have  access 
to  the  pauper  for  the  purpose  of  examining  him  as  to 
his  settlement.     As  this  regulation  was   evidently  in- 
tended to  be  general,  the  legislature  must  have  con-  < 
templated  that  the  giving  of  such  notice  was  likewise  to 
be  the  rule  for  all  cases. 

Thesiger<i  contra.  The  notice  for  the  borough  ses- 
sions was  improper,  as  the  appeal  could  not  be  heard 
there,  since  staL  8  &  9  ^.  3.  c.  SO.  5. 6.  But  the  sessions- 
in  question  were  held  in  the  borough,  and  the  right  day 
was  mentioned  in  the  notice ;  the  respondents,  therefore, 
could  not  be  misled,  and  that  notice  was  sufficient.  It 
may  be  admitted,  that  Bjcx  v.  The  Justices  of  Carmat^ 
then  {b)  is  a  distinguishable  case,  because  the  borough 
justices  there  had  a  jurisdiction  within  stat  8  &  9  IV,  3. 
c.  SO.  s.  6.  But,  supposing  that  the  first  notice  was  insuffi- 
cient, that  of  October  ISth  is  good.  There  is  nothing 
in  any  reasonable  construction  of  the  present  statute  to 
narrow  the  time  which  parties  formerly  had  for  giving 

(a)  Stat.  9  G.  1.  c.  7.  i.  8.  {b)  4  B,  ^  Aid.  291. 

Y  2  notices 
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18S5.       notices   of  appeal.     (He  was  then  stopped   by  the 
-^^^^     ^'"^> 

agamsi 
The  Justices  of 

Sgmu.  Lord  Denman  C.  J.   I  am  of  opinion  that  this  enact- 

ment  was  not  meant  to  interfere  with  the  practice  as  to 
the  time  of  giving  notice  of  appeal.  If  that  had  been  in- 
tended, it  would  have  been  expressed.  I  think  that  the 
practice  of  sessions  remains,  in  this  respect,  as  it  was 
before,  notwithstanding  the  act  Then,  as  to  the  state- 
ment of  the  grounds  of  appeal,  in  this  case  it  was  de- 
livered, with  the  notice  of  appeal,  on  the  9th  of  October* 
The  notice  was  wrong;  but  the  statement  delivered 
with  it  was  available  to  all  purposes.  The  rule  must 
be  absolute. 


Patteson  J.  I  am  of  the  same  opinion.  It  is  clear 
that  a  statement  of  the  grounds  of  appeal  was  delivered 
with  the  notice  of  the  9th  of  October.  If  it  is  an  ab- 
surdity that  the  statement  of  grounds  may  be  served 
before  the  notice,  that  absurdity  is  introduced  by  the 
act  itself. 

Williams  J.  An  effective  notice  of  the  grounds  of 
appeal  was  given  on  the  9th  of  October  ;  and  there  was, 
afterwards,  a  timely  notice  of  trying  the  appeal.  The 
practice,  as  to  that,  stands  as  it  did  before  the  act 
passed. 

Coleridge  J.  It  is  admitted  that  no  sufficient  notice 
of  appeal  was  given  within  the  twenty-one  days.  Then 
the  question  is,  whether  notice  within  that  time  is  pe- 
remptorily required  by  sect.  79  of  the  statute.  I  think 
the  section  was  not  intended  to  operate  to  that  extent. 

The 
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The  mischief  which  it  was  meant  to  remedy  was,  that        18S5» 
de  facto  removals  were  made,  before  it  could  be  known      J~T" 

The  KiHO 

whether  or  not  the  removal  was  well  grounded  or  would        agakut 

,  The  Joatice»of 

be  opposed;  and  in  such  cases  it  ultimately  perhaps      SurFouc. 
turned  out  that  the  pauper  was  not  settled  in  the  place 
to  which  he  was  removed.     The  statute,  therefore,  says 
that  no  person  shall  be  removeable  until  twenty-one  days 
after  notice  shall  have  been  sent  to  the  parish  to  which 
the  removal  is  made;  but  not  that  there  shall  be  no 
appeal  unless  notice  of  it  be  given  within  that  time. 
Then  as  to  the  eiSect  of  sect  81.     We  are  called  upon 
to  make. a  general  alteration  of  practice  at  sessions  upon 
a  mere  implication.   The  section  enacts  that  a  statement 
of  the  grounds  of  appeal  shall  be  sent  or  delivered  with 
the  notice,  or  fourteen  days  at  least  before  the  first  day 
of  the  sessions ;  and  therefore  it  is  contended  that  the 
notice  must  be  given  fourteen  days  before  the  sessions. 
But  the  statute  itself  does  not  prescribe  that,  or  any  ' 
time.   I  asked,  when  this  proposition  was  stated,  *^  What 
time  do  you  say  is  now  fixed  for  notice  of  appeal  against 
orders  of  removal  throughout  the  country?"  and  no 
answer  was  given.     The  meaning  of  the  clause  is  that, 
where  the  practice  of  sessions  requires  more  than  four- 
teen days'  notice  of  appeal,  the  statement  of  grounds  of 
appeal  may  be  delivered  with  the  notice,  or  within  not 
less  than  fourteen  days  of  the  sessions  ;  but  that,  at  all 
events,  it  must  be  delivered  at  least  fourteen  days 
before  the  sessions. 

Rule  absolute. 
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Nov,  SSd. 


Allenby  against  Proudlock  and  Stoker. 


In  tretpaa 
quare  cUusum 
fregit,  defeod- 
ant  pleaded  to 
the  whole 


T^RESPASS  quare  clausum  fregit ;  the  declaration 
bearing  date  before  the  first  day  of  Easter  term, 

4  W.^.  Pleas  (to  the  whole  action),  first,  not  guilty; 
guilty  ;(&)  secondly,  that  the  locus  in  quo  was  the  soil  and  free- 
^id'Ts-^Pri-  ^^^^  ^^  ^^^  defendant  Proudtock,  wherefore  he,  in  his 
wa*-"r5k\pub.  ^^^  "g^^  ^d  Stoker  as  his  servant,  &c. ;  thirdly,  a 

lie  right  of  similar  justification  under  a  right  of  way  in  the  de- 
way.  By  order  •*  t>  J 

t)l  Nisi  Prius,  fendant  Proudlock^  in  respect  of  a  close  in  his  occu- 
the  cause  was 

refenredtoa  pation;  fourthly,   that  the  locus  in  quo  was  a  public 

oosto  to  be  in  highway.   The  replication  joined  issue  on  the  first  plea, 

and  to  be*re^*  *^"^  traversed  the  matter  of  the  three  other  pleas,  on 

SwwereMwts  ^^^^^  traverses  the  defendants  joined  issue.  On  the  trial 

Thl?f  ^^JST*  ^fore  Taunton  J.,  at  the  York  Spring  assizes,  1884,  the 


verdict  for  the  plaintiff,  or  a  nonsuit,  or  a  verdict  for 
the  defendant;  but  the  fourth  plea  was  withdrawn  by 
consent  The  arbitrator  was  to  have  power  to  direct 
what  should  be  done  by  either  party,  and  what  road 
the  defendant  Proudlock  should  have.  The  costs  of  the 
cause,  and  of  the  reference,  were  to  be  in  the  discretion 
of  the  arbitrator,  who  was  also  to  hear,  and  decide  on 
the  costs  of  the  cause,  as  if  the  fourth  plea  remained. 
The  costs  awarded  by  the  arbitrator  were  to  be  taxed 
by  the  proper  officer,  and  to  be  recovered,  if  necessary,  as 
SlrthrpU^"*  if  they  were  costs  in  the  cause.   The  arbitrator  awarded 

tiff  should  pay 

the  defendant  his  costs  in  the  cause,  such  payment  to  be  made  on  the  expiration  of 

fourteen  days  from  the  taxation. 

Held,  that  the  plaintiff  was  entitled  to  his  costs  on  the  first  and  second  issues,  and  thsit 
each  patty  was  to  bear  his  own  costs  of  the  fourth  issue ;  the  award  being  tantamount  to 
a  direction  that  the  costs  in  the  cause  should  abide  the  event  of  the  cause. 

that 


cause  by  con- 
sent ;  but  the 
arbitrator  was 
to  decide  on 
the  costs  of  the 
cause  as  if  it 
had  remained. 
The  arbitrator 
awarded  that 
the  verdict  on 
the  first  And 
second  issues 
should  be  en- 
tered for  the 
plaintiff,  with 
nominal  da« 
mages,  and  the 
third  for  the 
defendant;  and 
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that  a  verdict  should  be  entered  for  the  defendants  on        18S5* 
the  third  issue ;  and  for  the  plaintiff  on  the  first  and       '^'^ 

ALLtMBT 

second  issues,  with  Is.  damages  on  each ;  and  that  thd  agakut 
phindff  should  pay  the  defendants  their  costs  in  the 
cause*  and  the  costs  of  the  reference  and  award,  to  be 
taxed  by  the  proper  officer  ;  such  payment  to  be  made 
on  the  expiration  of  fourteeh  days  from  the  taxation 
thereof.  The  award  then  directed  that  Proudlock  should 
have  a  road,  described  in  the  award,  in  respect  of  his 
close  named  on  the  third* plea. 

The  postea  was  drawn  up  for  the  plaintiff  on  the  first 
two  issues,  with  Is.  damages  on  each,  and  for  the  de- 
fendants on  the  third  issue;  the  fourth  issu^  was  not 
noticed. 

The  defendants,  on  going  before  the  Master  to  tax 
their  costs,  contended  that  the  award  entitled  them  to 
the  costs  of  all  the  issues  as  costs  in  the  cause,  not- 
withstanding the  finding  for  the  pbtintiff  on  the  first 
and  second  issues.  But  the  Master  was  of  opinion  that 
they  should  be  apportioned,  according  to  R.  HiL  2  W.  4. 
I.  74.  (if),  and  R.  HU.  4  W.  4.  General  Btdes  and  Be- 
gulaiionSf  7.  (b).  For  the  purpose,  however,  of  his  re- 
ceiving the  direction  of  the  Court,  Alexander  obtained  a 
rule  in  this  term  {November  Sd)  calling  upon  the  plain- 
tiff to  shew  cause  why  the  postea  should  not  be  amended 
pursuant  to  the  award,  or  why  it  should  not  be  referred 
to  the  Master  to  tax  the  defendants  their  general  costs 
under  the  award. 

Cresswell  now  shewed  cause.  /Fhe  costs  should  be 
apportioned,  the  plainttfis  being  allowed  those  of  the 

(«)  3B.iAd.  385.  (6)  5  B.  i  Ai.  hr.  \ 

Y  4  issues 


Aluitbt 
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18S5.  teft  to  pay  his  own  costs  of  this  issue.  Then,  as  to  the 
-eosts  of  the  cause,  we  think  dmt  the  Master  should 
^dlow  them  to  the  plaintiff  on  the  two  issues  found  for 
him;  and  to  the  defendants  on  the  third;  for  in  our 
opinion  the  arbitrator's  meaning  was,  that  the  defend- 
ants siioald  have  the  costs  in  the  same  way  as  they 
would  hate  had  them  if  the  issues  had  been  similarly 
found  on  a  trial. 

Pattesok  J.  The  arbitrator  had  absolute  power. 
If  he  meant  the  plaintiff  or  defendants  to  have  the  costs 
of  the  fourth  issue,  he  should  have  said  so.  I  think, 
therefore,  that,  as  to  thb  issue,  we  must  leave  each 
party  to  bear  his  own  costs.  As  to  the  issues  found 
against  the  defendants,  he  meant  the  plaintiff  to  have 
the  costs  of  them ;  for  he  leaves  the  defendants  to  their 
fsosts  in  the  cause. 

Williams  and  Coleridge  Js.  concurred. 

Referred  to  the  Master  to  tax  the  plaintiff  his 
costs  of  the  first  and  second  Issues ;  and  to 
tax  the  defendants  their  costs  of  the  third 
issue;  and  ordered  that  the  Master  disallow 
to  either  party  the  costs  of  the  fourth  issue : 
and,  further,  that  no  costs  be  allowed  to 
either  party  of  this  application* 


IH  THE  Sixth  Year  of  WILLIAM  IV.  381 

IMS. 


MoscATi  against  Lawson.  ^r^?:^ 

^  Nov,  S3d. 

THE  plaintifF  declared  affainst  the  defendant,  in  the  On  a  trial  in 
^  .  .  the  Exchequer, 

Court  of  Exchequer,  for  publishing  a  libel  concern-  a  juror  was 

withdrawn  by 

ing  hiniy  to  which  the  defendant  pleaded  a  justification,  oonent.  Afteiu 
The  cause  was  tried  in  February  last,  at  Westminster^  ^ffiuedde-' 
before  Aldersan  B.    The  plaintiff,  who  was  not  a  lawyer,  oourtfor\he* 
conducted  hb  own  cause.    The  publication  was  proved;  Jl^on^^ji,^ 
and  the  defendant  called  evidence  in  support  of  his  plea.  Court  ttayed 

the  prooeedS^ga 

The  plaintiff  then  commenced  his  reply,  in  the  course  as  being  con- 

trarv  to  tpoovL 

of  which  the  learned  judge  suggested  that  a  juror  should  fidth. 

be  withdrawn,  to  which  both  parties  agreed.     Nothing  pkuntiff,  who 

was  said  as  to  another  trial,  or  a  fresh  action*     Subse-  the  6nt  <" 


quently  the  plaintiff  commenced,  in  this  Couvt,  a  freah  ^'^^j^*'*"^ 
action  against  the  defendant,  for  the  same  publication.  ^!7?^'^^?!f 
In  this  term,   Sir  John   Campbell^  Attorney-General,  know  that  the 

arranffeneDt 

obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  would  debar 

faiin  from 

why  the  proceedings  should  not  be  staid,  on  the  ground  bringing  a 
that  the  action  was  brought  contrary  to  good  faith.  In 
opposition  to  the  rule,  the  plaintiff  made  affidavit  that, 
when  be  consented  to  withdraw  a  juror,  he  did  not  un- 
derstand that  the  arrangement  would  debar  him  from 
bringing  a  fresh  action. 

Sir  F.  PoUock  and  Petersdorff  now  shewed  cause 
against  the  rule,  which  was  supported  by  Sir  John 
CampbeUi  Attorney-General,  and  P/a//« 

Lord  Denman  C.  J.  This  rule  must  be  made  abso- 
lute.    A  party  who  consents  to  such  an  arrangement  is 

bound 
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MotCATI 

OgOtfUt 

Lawiom. 


bound  by  it :  he  should  take  care  to  have  the  etkbt  of 
it  explained  to  him  before  he  enters  into  it. 

Pattesov,   Wiluams,  and   Coleridge    Js.,  con- 
curred. 

Rule  absolute. 


.^^oo.ss<L 

DeltiMUni 
gaveft  wamnt 
of  attarMj  to 
plaintiff  to  m- 
cura  tha  pay- 
ment of  a  debt 
b  J  instalmcnti. 
Shortly  before 
the  fint  instal- 
ment «rafl  due, 
defendant  told 
plaintiff  that  be 
feand  he  could 
not  meet  it,  and 
that,  unlem  time 
waa  given  him, 
he  would  roaka 
orer  his  effecta 
for  the  benefit 
of  his  creditors. 
An  agreement 
was  then  en- 
eredinto  be- 
tween plaintiff 
and  defendant, 

that  defendant  should  give  his  acceptance  for  a  part,  and  pay  the  rest  by  instalments 
according  to  his  ability,  so  as  to  discharge  all  before  jiprU  1st,  I8S6 ;  and  that  plaintiff 
should  not  enter  up  judgment  unless  defendant  should  dispose  of  his  business  or  beotnne 
bankrupt  or  intoheni. 

Defendant  paid  the  acceptance  when  due.  Afterwards,  and  before  April  1st,  1836, 
defendant  asked  plaintiff  to  make  him  a  bankrupt,  in  order  to  relieve  him  from  bis  diffi- 
culties, and  said  that  he  could  not  pay  SO*,  in  the  pound,  and  that  bis  assets  were  200iL, 
and  bis  debts  SOOT. 

Held,  that  plaintiff  mi^ht  enter  u|t  the  judgment  and  take  out  execution,  defendant 
appearing  to  be  insolvent  m  the  sense  contemplated  in  the  agreement :  and  that  the  facta 
above  stated  did  not  shew  that  plaintiff,  at  the  time  of  the  agreement,  knew  defendant  to  be 
insolvent  in  that  sense. 

The  expression  "  becoming  insolvent "  means  a  general  inability  to  pay  debts,  and  does 
not  signify  taking  the  benefit  of  the  Insolvent  Debtors*  Act,  unless  the  contelt  so  re- 
strains  it, 

170/., 


BiDDLECOMBC  aguifist  Bond. 

npHE  defendant  gave  the  plaintiff  a  warrant  of  aC^ 
tomey  to  confess  judgment,  with  a  defeazanoe, 
stipulating  for  the  payment  of  170/.  by  three  equal  in- 
stalments on  certain  days.  Shortly  before  the  first 
instalment  became  due,  the  defendant  informed  the 
plaintiff  that  he  feared  he  should  not  be  able  to  meet 
it,  and  that,  unless  the  plaintiff  gave  him  farther  time, 
he  would  make  over  his  eflects  for  the  general  benefit 
of  his  creditors.  It  was  then  agreed  that  the  defend- 
ant should  give  the  plaintiff  his  acceptance  for  30/.  at 
three  months,  which  was  done,  and  a  written  agree- 
ment was  signed  by  the  two  parties,  whereby,  after  re- 
citing the  giving  of  the  warrant  of  attorney  to  secure 


Bond. 
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170/.,  it  was  agreed  that,  in  consideration  of  SOL  to  be        18S5. 

paid  by  the  defendant  to  tlie  plaintiff  in  pursuance  of       

his  acceptance,  and  of  his  agreeing  to  pay  the  further  agamtt 
sum  of  26L  on  or  before  the  29th  of  September  then 
next,  and  the  remainder  of  the  debt  by  instalments  of 
Tarious  small  sums  according  to  his  ability,  so  that  the 
whole  should  be  discharged  on  or  before  April  1st, 
1836,  the  plaintiff  should  not  enter  up  judgmetit  on  bis 
warrant  of  attorney,  unless  the  defendant  should  in  the 
mean  time  have  disposed  of  his  business,  or  unless  he 
should  '*have  become  bankrupt  or  insolvent;"  but 
otherwise  it  should  remain  in  fiiU  force.  This  agree- 
ment was  executed  March  30th,  1835.  The  defendant 
paid  the  80Z.  on  his  acceptance. 

About  the  end  of  June  1835,  the  defendant  requested 
the  plaintiff  to  make  him  a  bankrupt,  in  order  to  relieve 
him  from  his  difficulties ;  and,  a  few  days  after,  the  de- 
fendant, being  asked  by  the  plaintiff  how  much  in  the 
pound  he  could  pay  if  he  compounded  with  his  credi* 
torsj  said  that  205.  in  the  pound  was  out  of  the  question; 
that  his  stock  and  book  debts  amounted  to  about  200/., 
and  that  he  owed  fiill  300/. ;  and  he  then  again  urged 
the  plaintiff  to  make  him  a  bankrupt.  On  the  7th  of 
Jdy^  the  plaintiff  caused  judgment  to  be  entered  up ; 
and  a  writ  of  fieri  facias  issued  on  the  same  day,  under 
which  the  sheriff  made  a  levy  on  the  8th  of  Ji/fy. 

The  defendant  then  applied  to  WiUiams  J.,  at  cham- 
bers, to  have  the  judgment  and  execution  set  aside  for 
irregularity,  upon  his  affidavit,  in  which,  after  setting 
forth  the  warrant  of  attorney  and  the  agreement,  he  de- 
posed that  he  had  paid  his  acceptance  at  maturity,  that 
be  had  not,  since  the  date  of  the  agreement,  disposed  of 
bis  business,  become  bankrupt,  applied  for  or  obtained 

the 


BOVD. 
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18S5.       the  benefit  of  any  act  for  the  relief  of  insolvent  debtors, 
or  made  a  declaration  of  insolvency  in  the  London 

agphut  GawUts  that  he  had  not  made  any  composition  with 
his  creditors,  or  assignment  for  their  benefit  of  his 
goods  and  efibcts,  nor,  to  the  besc  of  his  knowledge^ 
done  any  other  thing  whatsoever  that  would  denote  or 
imply  that  he  had  not  the  means  of  paying  and-  dis- 
charging his  just  debts ;  and  that,  according  to  the  best' 
of  his  knowledge  and  belief,  his  pecuniary  circumstances 
and  credit  were  at  the  time  of  the  issuing  of  the  writ  in 
a  better  state  than  at  the  date  of  the  agreement.  In 
answer,  the  plaintifi*  made  affidavit  of  the  iacts  before 
mentioned.  The  learned  Judge  ordered  the  judgment 
and  execution  to  be  set  aside  for  irregularity.  In  this 
term,  Erie  obtained  a  rule  to  shew  cause  why  the  order 
should  not  be  set  aside. 

Hodges  now  shewed  cause  on  affidavits  setting  out 
the  facts  before  stated.  The  execution  issued  contrary 
to  good  faith.  It  can  be  supported  oijy  by  contending 
that  the  plaintiff  was  insolvent.  But,  first,  it  does  not 
appear  that  any  creditor  was  pressing  the  defendant, 
and  the  plaintifi^  could  not  claim  his  debt  till  the  1st  of 
April  1836:  therefore  the  defendant's  inability  to  sa- 
tisfy all  his  creditors  at  any  precise  moment  was  not 
an  insolvency.  In  Bayly  v.  Schqfield  (a)  it  was  held  that 
a  party  was  in  insolvent  circumstances  within  the  mean- 
ing of  Stat.  19  G.  2.  C.52.  5. 1.,  who,  at  a  meeting  of 
his  creditors,  after  a  commission  of  bankruptcy  had  been 
sued  out  against  him,  was  found  to  be  unable  to  answer 
the  demands  then  due ;  and  Bayley  J.  said  that  insol- 
vency ^^  means  that  a  trader  is  not  able  to  keep  his  ge- 

(a)  1  Af.  4f  S*.  338. 

neral 
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BnDLSOOMBB 

agamd 

BOMD. 


neral  days  of  payment^  But  that  is  not  tbe  case  here.  18S5. 
So  io  CuUen  y«  Sanger  (a)  AUsander  C.  B.  held,  as  to 
tbe  meaning  of  the  word  **  insolvent "  in  stat»  6  G«  4» 
€.  16.  s.  75^  *^  that  notice  of  a  difficulty  to  meet  particular 
deanands  onlyy  is  not  notice  of:insolvency ;  but  it  must  be 
of  a  more  general  and  extensive  description,  a  general 
compoeition,  as  in  Reader  v.  KnatckbiM  (ft),  or  what  is 
said  to  resemble  a  composittony  the  paying  every  creditor 
a  little  as  it  came  to  hand,  as  in  Bailey  v«  Sdiefield  (c)y 
This  case  stops  very  far  short  of  such  circumstances. 
Secondly,  the  insolvency  here  was  at  any  rate  not  more 
complete  at  the  time  of  the  execution,  than  it  wss,  with 
the  knowledge  of  the  plaintiff,  at  the  time  of  the  agree* 
menti  for  the  defendant  then  informed  the  plaintiff  that 
he  could  not  meet  this  instalment  on  the  warrant  of 
attorney.  But,  thirdly^  tbe  word  ^^  insolvent,"  as  used 
in  this  agreement,  must  mean  more  than  inability  to 
satbfy  debts*  The  words  are  *' bankrupt  or  insolvent;  '^ 
and  this  combination  of  expressions  gives  a  technical 
effect  to  the  word  *^ insolvent;"  it  must  mean,  taking 
the  benefit  of  the  act.  In  the  Friendly  Society  Act» 
33  G.  3.  e.  54.  s.  10.,  there  is  an.  enactment  in  case  of 
persons  entxusted  with  money,  &c.  dying,  or  becoming 
^bankrupt  or  insolvent;^  and  Sir  L.Skadweltj  Vic&- 
Chancellor,  held,  in  In  re  Birmingham  Benefit  So* 
dety  (d)^  that  what  the  legislature  there  meant  by  the 
term  '^  insolvent,"  was,  not  a  person  who  had  made  a 
mere  assignment  for  the  benefit  of  his  creditors,  but  a 

(a)  2T.iJ.  459;     See  p.  469. 

{b)  Otod  in  note  (a)  to  Tooke  t.  HMngworth,  S  T.  Jt.  SIS. 

(«}  XiHS.  SS8. 

(d)  S  Sim.  4S1.  Tbe  lection  there  referred  to  tpcmka  of  acts  to  be 
dooc^  in  such  ercnt,  bj  the  party*!  eiecutorf,  adnunittriton^  or  onigncirfy 
only,  not  by  the  perMm  himself. 

person 
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1835.       person  who  had  taken  the  benefit  of  an  Insolvent 
Debtors*  Act      That  case  goes  beyond  the  present 


ogamit       It  is  true  that  in  Parker  v.  Gossage  (a)  the  Court  of 

Bono.  t^     , 

£zchequer  interpreted  the  expression  to  mean  a  ge* 
ueral  inability  to  pay  debts ;  but  there  the  question  was, 
whether  the  Court  would  compel  a  party  to  supply 
goods  to  one  who  was  unable  to  pay :  under  such  cir- 
cumstances, it  was  proper  to  give  a  wide  interpretation 
to  the  expression.  In  Reader  v.  KnaUMmU  {b)  it  was 
held,  on  similar  grounds,  that  an  inability  to  pay  for 
goods  was  such  an  insolvency  as  discharged  a  party 
from  an  agreement  That  principle  b  totally  inappli- 
cable here.  [Lord  Denman  C.  J.  The  opinion  of 
Parke  B.  in  Parker  v.  Gossage  (a)  was,  that  the  word 
'*  insolvency  "  was  to  be  interpreted  as  meaning  general 
inability  to  pay,  unless  the  context  suggested  a  difierent 
interpretation :  but  you  resort,  not  to  the  context,  but 
to  the  situation  of  the  parties.] 

ErUj  contrJL  There  is  no  pretence  for  saying  that 
the  plaintiff,  at  the  time  of  the  agreement,  knew  of  the 
defendant's  insolvency.  He  merely  knew  that  he  did 
not  expect  to  be  able  to  meet  the  approaching  instal- 
ment But  the  Defendant  might,  before  the  time  came, 
provide  ftinds ;  and  might  be  solvent  on  a  balance  of 
all  his  assets  against  all  his  debts.  The  insolvency 
contemplated  by  the  agreement  could  not  be  taking 
the  benefit  of  the  Act  for  the  Relief  of  Insolvent 
Debtors;  for,  if  the  defendant  took  the  benefit  of  the 
act,  no  execution  of  the  warrant,  levied  after  the  com- 

(a)  2aM.^  R.  617.     S,  C.  1  Tynoh.  j;  Granger,  105. 
(h)  Cited  in  note  (a)  to  Tooke  t.  HoUingtworth,  5  T.  R.  218. 

mencement 


Bond. 
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roencement  of  his  imprisonment,  would  be  available,  1835* 

by  Stat  7  G.  4.  c.  57-  s.  S4.      Then  the  conversations,  — — 

after  the  agreement,  shewed  the  defendant  at  that  time  agamtt 
to  be  insolvent  in  the  general  sense,  although  not  so 
with  refei;ence  to  the  statute;  and  the  plaintiff  had  a 
right,  according  to  the  agreement,  to  issue  execution. 

Lord  Denman  C.  J.  It  is  contended  that  the  word 
'^  insolvent,''  as  used  in  the  agreement,  must  be  re- 
strained to  .such  an  insolvency  as  would  be  shewn  by 
the  party  taking  the  benefit  of  the  Act  for  the  Relief  of 
Insolvent  Debtors,  inasmuch  as  the  word  occurs  in  com- 
pany with  ^^  bankrupt."  We  cannot  so  restrain  it. 
But  then  it  is  contended  that  the  plaintiff,  at  the  time 
of  the  agreement,  knew  that  the  defendant  was  in  in- 
solvent circumstances,  in  the  wider  sense.  We  think 
that  does  not  appear:  it  does  not  follow,  from  any 
thing  which  took  place,  that  the  plaintiff  believed  that 
the  defendant  would  be  ultimately  unable  to  satisfy  the 
demands  against  him :  and  such  a  belief  would,  indeed, 
be  inconsistent  with  the  plaintiff's  conduct  The  agree- 
ment has  therefore  not  been  violated,  and  the  rule  must 
be  made  absolute. 

Pattesom  J.  I  am  of  the  same  opinion.  It  would 
require  a  very  strong  case  to  shew  that  the  meaning 
of  the  word  was  restrained  to  taking  the  benefit  of 
the  act  If  the  context  does  not  shew  something  to 
induce  us  to  put  such  an  interpretation  on  the  word, 
we  must  hold  it  to  be  intended  of  a  general  inability  to 
pay  debts. 

Williams  J.  concurred. 
Vol.  IV.  Z  Coleridge 
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BiD^kBcomi 
agamtt 


Coleridge  J.  I  am  of  the  same  opinion.  The 
burthen  of  proof  is  on  the  defendant,  who  owes  money 
for  which  he  has  given  a  warrant  of  attorn^,  and  seeks 
to  preclude  the  plaintiff  from  the  ordinary  remedy.  If 
he  can  oust  the  plaintiff  from  that  remedy,  he  must  do 
it  by  shewing  that  the  proceeding  is  contrary  to  good 
faith.  The  word  *^  insolvent ''  may  have  the  general 
meaning  which  the  plaintiff  seeks  to  give  it:  the  defend- 
ant is  to  shew  that  it  cannot  have  that  meaning,  which 
he  has  not  done. 

Rule  absolute  (a). 

(a)  Ai  to  insoWencjy  with  reference  to  stat.  13  ESx,  c.  5.,  eee  Shean  ▼• 
Bogen,  SB^iAd.  36S. 


Tuewdtuft 

Nov,  S4th. 


Shirreff  Gent.,  One,  &c.  against  Dame  Maria 
Elizabeth  Gresley. 


An  attorney*!  rpHE  plaintiff  having  done  business  as  an  attorney 
for  the  defendant,  his  bills  of  costs,  &c.,  were,  by 
an  order  of  Gaselee  J.,  May  23d,  1835,  referred  to  the 
prothonotary  of  the  Court  of  Common  Pleas  to  be 
taxed  ;  but  it  was  made  part  of  the  order  that  the  tax- 
ation should  not  be  proceeded  in  for  ten  days,  to  give 
the  plaintiff  an  opportunity  of  moving  the  Court  of 


ferred  to  tax- 
ation by  a 
Judge  of  the 
Court  of  Com- 
mon Pleaa, 
who  directed 
that  the  rule 
should  not  be 
acted  upon  till 
the  attorney 
should  have  had 

time  to  make  a  certain  motion  to  that  Court.  The  motion  was  disposed  of;  and,  on  the 
second  day  afterwards,  the  client  not  having  proceeded  with  the  taxation,  the  attorney 
arrested  her  for  the  alleged  amount  of  the  bill.  A  Judge  of  the  Court  of  King's  Bench, 
on  summons,  set  aside  the  proceedings  and  discharged  the  defendant  out  of  custody,  with 
costs,  ordering  the  plaintiff  also  to  pay  the  costs  of  the  summons.  Held  that  the  discharge 
was  right ;  and  the  Court  would  not  review  the  order  as  to  costs. 

In  discharging  the  rule  for  rescinding  the  Judge's  order,  it  was  made  a  cooditioa  that 
the  defendant  should  not  prosecute  an  action  for  a  malicious  arrest.  Afterwards,  tlie 
attorney's  bill  was  taxed,  and  the  balance  due  to  htm  found  to  be  only  S69L,  he  having 
arrested  for  SOOf.  The  Court,  on  motion,  refused  to  release  the  defendant  from  her  un- 
dertaking not  to  prosecute  the  action. 

Semble  that,  if  a  client  obtain  an  order  for  taxing  an  attorney's  Bill,  and  take  no  further 
step  for  several  weeks,  the  attorney  cannot  treat  the  order  as  waived,  and  arrest,  but 
chould  himself  cause  the  biU  to  be  taxed,  before  proceeding  against  the  clienL 


Common 


iH  THE  Sixth  Year  of  WILLIAM  IV. 


S89 


Ck)mmon  Pleas  to  set  thci  order- aside,  unless  a  certain 
undertaking  should  be  entered  inta  A  rule  nisi  was 
obtained  in  that  Court  accordingly  on  the  2d  of  Jtme^ 
but  was  discharged  on  the  i7tfa.  On  the  19th  of  June^ 
the  defendant  had  not  proceeded  in  the  taxation  of  the 
bills  (which  were  very  voluminous)  nor  been  requested 
to  do  so  by  the  plaintifiP.  On  that  day  the  plaintiff 
sued  out  process  of  the  Court  of  King's  Bench,  upcm 
which  the  defendant  was  arrested  for  800A,  the  claim 
indorsed  on  the  writ  being  for  916/.  On  the  23d  of 
Jrnie^  Patteson  J.,  on  summons  taken  out  for  the  de- 
fendant, and  on  hearing  the  parties  by  counsel,  ordered 
that  the  capias,  and  all  subsequent  proceedings,  should 
be  set  aside  with  costs,  and  the  defendant  discharged 
out  of  custody,  and  that  the  plaintiff  should  pay  the 
costs  of  that  application.  Upon  the  hearing,  Steventon 
V.  Waisan  (a)  was  cited  for  the  plaintiff;  but  the  learned 
Judge  held  that  case  to  be  no  authority  against  the 
present  application ;  he  observed  also,  that  in  Steventon 
T.  Watson  (a)  no  notice  appeared  to  have  been  taken  of 
Stat.  2  G.  2.  c.  £3.  s.  23.,  which,  after  providing  for  the 
reference  of  an  attorney's  bill  to  taxation,  says,  <^  pending 
which  reference  and  taxation  no  action  shall  be  com- 
menced or  prosecuted  touching  the  said  demand."  On 
the  11th  of  September  the  defendant  sued  out  a  writ 
against  the  plaintiff  for  a  malicious  arrest* 


1835. 

Srieekfit 
agahtst 
Lady 

OftULlT. 


KtwwleSf  in  the  present  term,  moved  for  a  rule  to 
shew  cause  why  the  order  of  Patteson  J.  should  not  be 
rescinded.  He  relied  upon  Steventon  v.  Watson  (a), 
and  contended  that  the  words  of  stat.  2  6.  2.  c.  23.  s.  23. 


(o)  \B.4;  p.  365. 
Z   2 


pointed 
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pointed  to  a  taxation  immediately  following  the  re- 
ference, and  that,  if  the  taxation  were  not  immediately 
proceeded  with,  an  action  might  be  commenced  on  the 
bill.  The  Court  (a)  granted  a  rule  nisi,  Patteson  J. 
observing  that,  when  Sieventon  v.  Watson  {b)  was  men- 
tioned before  him,  he  thought  it  not  law  for  the  purpose 
for  which  it  was  cited,  and  should  have  considered  it 
very  hard  that,  from  any  delicacy  on  his  part  as  to  that 
case,  the  party  should  be  kept  in  custody  through  the 
long  vacation. 


Whateley  now  shewed  cause.  The  question  is,  under 
staL  2  G.  2.  c.  23.  s.  23.,  whether  the  ^*  reference  and 
taxation "  were  **  pending,"  in  this  case,  when  the 
arrest  took  place.  It  was  contended  before  Patteson  J. 
that  the  order  for  taxation  was,  in  effect,  abandoned,  by 
reason  of  the  lapse  of  time^  during  which  no  step  was 
taken  by  the  client:  but  the  learned  Judge  did  not 
assent  to  that  argument,  and  therefore  it  became  un- 
necessary to  call  his  attention  to  the  fact  that  the  chief 
delay  was  owing  to  the  suspension  procured  by  the 
plaintiff  himself.  IPatteson  J.  It  appears,  by  reference 
to  the  dates,  that  the  point  which  I  had  thought  the 
principal  one,  namely,  whether  the  delay  amounted  to 
an  abandonment  of  the  order  by  the  client,  did  not 
arise.  I  thought  that,  even  if  the  interval  had  been 
considerable,  the  client  did  not,  by  omitting  to  pro- 
ceed, abandon  the  order;  but  that  the  attorney,  in  that 
case,  ought  to  proceed  with  the  taxation.  And  the 
Master  confirms  that  opinion.]  In  fact,  however,  the 
plaintiff's  rule  was  discharged  on  the  17th  of  June^  and 


(a)  Patteton,  WiUiami,  and  Coleridge  Js.  (6)  i  B.  i  P.  365. 


the 
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the  writ  issued  on  the  19th.  [Kncnde$,  contr^  said  he 
should  contend  that  a  delay  of  three  days  was  a  waiver. 
Lord  Denman  C.  J.  We  should  require  strong  authority 
for  that]  Steventon  v.  Watson  {a)  was  no  authority  for 
the  plaintiff,  nor  was  it  rightly  decided.  The  Court  of 
Common  Pleas  there  held  that  the  party  whose  bill 
was  under  taxation  in  the  Court  of  King's  Bench  had 
nevertheless  his  remedy  by  law  upon  the  bill,  in  the 
Common  Pleas.  On  reference  to  the  stat.  2  G.  2.  c.  23. 
5. 23.,  it  would  have  appeared  that  he  had  no  such  re- 
medy, pending  the  taxation.  That  was  admitted  in 
Hemtt  v.  Beliott  (i),  where  the  action  was  brought  in 
the  King's  Bench  upon  a  bill  which  had  been  referred 
to  taxation  by  the  Vice-Chancellor. 


1835. 

Smibrbtf 

Geulkt. 


KnowleSy  contra.  The  right  of  bringing  an  action  is 
not  to  be  taken  away  without  an  express  legislative  pro- 
vision. Here  the  enactment  evidently  contemplates  an 
immediate  proceeding  by  the  client  who  obtains  a  re- 
ference to  taxation.  And  it  would  be  very  hard  on  the 
attorney  if  he  could  postpone  it  indefinitely.  \Patteson  J. 
Why  cannot  the  attorney  himself  go  on  with  the  tax- 
ation ?  The  legislature  seems  to  contemplate  his  doing 
so,  if  necessary,  by  the  provision  made  in  sect.  23  for 
proceeding  ex  parte.]  It  is  not  to  be  expected  that  the 
attorney  should  take  the  steps  for  lessening  his  own 
bill.  [Lord  Denman  C.  J.  If  he  will  not,  he  must  not 
bring  an  action.]  In  Hewitt  v.  Beliott  (i)  Abbott  C.  J* 
said  that,  if  the  attorney  could  not  sue  upon  his  bill  while 
costs  of  taxation  were  unpaid,  the  client  might  delay 
him  indefinitely  by  omitting  to  demand  them.     There 


(a)  1  A  4- P.  365. 


(6)  3  A  f  Aid.  745i 


Z  3 


an 
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Sbirketv 

Lady 
Okulit. 


an  answer  might  have  been  given  like  that  suggested 
here;  that  the  attorney  might  proceed  by  tendering 
the  costs.  In  general,  an  order  at  chambers  is  eon* 
sidered  as  waived,  if  not  drawn  up  and  served  within  a 
day :  here  is  a  delay  of  three  days.-  The  stat.  2  G.  2. 
c.  2S.  s.  23.  must  have  been  the  ground  of  the  motion  in 
StevenUm  v.  Watson  {a) ;  it  does  not  appear  that  there 
could  be  any  other.  At  all  events  the  Court  will  not 
enforce  this  order  as  to  payment  of  costs  by  the  plain- 
til^  since  he  was  misled  by  a  reported  case.  A  Judge 
at  chambers  may  give  costs;  but  the  rule  is,  that  the 
power  be  only  exercised  in  extreme  cases ;  per  Taun^ 
tan  J.,  In  the  Matter  (^Bridge  and  Wright  (6).  This  is 
not  one.  And,  if  the  order  be  kept  in  force,  it  should 
be  on  condition  that  the  defendant  do  not  prosecute  her ' 
action  against  the  plaintiff. 


Lord  Denman  C.  J.  This  is  not  the  mere  case  of 
an  action  commenced  pending  taxation,  as  in  Steventon 
V.  Watson  {a) ;  but  the  plaintiff  here,  by  his  own  act, 
procures  the  taxation  to  be  suspended  by  a  rule  of  the 
Court  of  Common  Pleas ;  and  as  soon  as  that  rule  is 
discharged,  without  giving  any  notice  to  proceed  with 
the  taxation,  he  arrests  the  defendant.  The  question, 
however,  is,  whether  Steventon  v.  Watson  {a)  be  law 
or  not:  I  think  that  it  does  not  truly  expound  the 
statute,  but  contravenes  its  very  terms,  and  therefore 
is  not  law..  The  rule  must  be  discharged  as  to 
setting  aside  the  order.  As  to  costs,  I  thmk  that  the 
plaintiff,  having  had  full  notice  at  chambers  of  the 
learned  Judge's  opinion  as  to  Steventon  v.  Watson  (a). 


(a)  IB.^P.  365. 


(6)  2^.  j'-B.  48. 


but 
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but  bavii^  taken  the  chance  6f  a  decision  upon  it  here, 
must  abide  the  result  of  our  opinion.  And,  with  re- 
spect to  tbe  costs  at  chambers,  considered  as  a  distinct . 
matter ;  the  Court  would  be  very  unwilling  to  interfere 
with  the  discretion '  of  a  Judge  at  chambers  on  that 
subject;  and  this  is  not  a  case  calling  upon  us  to  do  so. 
I  think,  however,  that  it  should  be  a  condition  of  dis- 
charging the  rule,  that  the  defendant  do  not  proceed 
with  her  action. 


1835. 


SaiRHipr 
againti 
Lady 

Gee«lxt« 


Patteson  J.  The  rule  to  shew  cause  was  not 
granted  on  account  of  any  doubt  as  to  the  case  of 
StevenUm  v.  Watson  (a) ;  because  it  is  clear  that  the 
Court  of  Common  Pleas  there  proceeded,  not  on  a 
consideration  of  the  stat  2  G.  2.  c.  38.  s.  23.,  but  upon 
the  opinion  that,  as  they  could  not  attach  for  proceed- 
ings which  were  in  contempt  of  the  order  of  another 
Court,  they  could  not  stay  the  proceedings.  But,  when 
the  motion  was  made  here,  we  all  thought  that  there 
bad  been  an  interval  of  several  weeks  between  the  order 
for  taxation  and  the  arrest,  and  that  a  question  might 
be  raised  whether  or  not  the  order  had  been  waived ; 
and  on  that  account  the  rule  was  granted  (6). 

Rule  discharged  with  costs,  the  defendant  un- 
dertaking not  to  prosecute  her  action  further. 


The  bills  were  afterwards  taxed,  and  the  balance 
thereupon  found  due  to  the  plaintiff  was  only  869/.  Bs.  2(L, 
which  the  defendant  paid.  Tbe  costs  given  by  the 
above  rule,  and  at  chambers,  were  tendered  to  the  de- 
fendant by  the  plaintifi^  but  not  accepted.     In  Hilary 

(a)  1  i7.  4-  P.  365.  (,b)  Williams  and  Coleridge  Js.  were  absent. 

Z  4  term 
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tenn  18S6,  a  rule  nisi  was  obtained  for  dischargmg  so 
much  of  the  above  rule  as  contained  an  undertaking  by< 
the  defendant  not  to  prosecute  her  action  against  the 
plaintiff.    In  the  following  Easter  term,  May  7th, 

Knapoles  shewed  cause,  and  contended  that  the  rule 
could  not  be  opened  upon  affidavits  suggesting  new 
matter ;  he  cited  Davies  v.  Cottle  (a)  and  Phillips  v. 
fVeyman{b)^  and  contended  that  to  grant  the  present 
rule  would  be  a  hardship  on  the  plainti€^  who  had  been 
misled  by  Steventan  v.  Watson  {c).  IPatteson  J.  He 
misunderstood  that  case.  It  was  not  under  similar 
circumstances.] 

F.  PoUock  and  Whateley,  contr^,  relied  upon  the  great 
difference  between  the  sum  for  which  the  plaintiff  had 
arrested,  and  that  allowed  on  taxation ;  and  contended 
that  this  rule  ought  to  be  made  absolute,  since  it  was 
impossible  to  know,  when  the  former  rule  was  made, 
that  so  great  a  sum  would  be  deducted  from  the  bills  of 
costs. 

Lord  Denman  C.  J.  The  rule  must  be  discharged. 
Our  impression  is  that  the  rule  to  shew  cause  ought 
not  to  have  been  granted. 

LiTTLEDALE  J.  coucurred. 


Patteson  J.     It  is  far  best  that  there  should  be  a 
broad  line  drawn  in  these  cases  (d). 

Rule  discharged. 


(a)  3  T.  R,  405. 
(«)  iJB.iP.  365. 


(6)  2  Chia.  Rep,  265. 

{d)  ColerOg*  J.  bad  left  the  Court 
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Lancaster  against  Heminqton.  Tuesday, 

^^  Nov.  24th. 

THHIS  was  an  action  on  the  case  against  the  defend-  An  action  on 

ant  for  not  having,  as  an  attorney  employed  by  the  ^^a^n^ffw 
plaintiff,  used  due  or  proper  skill  and  care  in  preparing  "Jlf^n^^ 
a  conveyance,  from  one  Tranter  to  the  plaintiff,  of  cer-  conveyance  of 
tain  lands  in  the  pleadings  mentioned.     Ac  the  War^  plaintiff,  was 

...  1.  t  /.        1         1   .     .«        ,      referred  to  an 

wtck  assizes  a  verdict  was  taken  for  the  plaintiff,  sub-  arbitrator  with 
ject  to  a  reference  as  to  the  verdict  and  all  matters  in  difference.  The 
difference.  Sntherefe^ 

The  arbitrator  made  his  award  of  and  concerning  J^ordl^in  ST*^ 
the  matters   referred,  as  follows.      "  I  do  order  and  ^^  ^'^ 

written  on 

direct  that  the  verdict  and  damages  entered  for  the  erasures,  which 

.  *  were  not  no- 

plaintiff  in  the  said  action  be  set  aside,  and  that  the  ticed  in  the 

A       attestation; 

verdict  in  the  said  action  shall  be  finally  entered  for  that  the  deed 
the  defendant ;  and  I  do  adjudge,  award,  and  declare,  respects  in- 
that  it  was  proved  before  me,  that  all  the  erasures  and  hnpropcrfy  prc- 
interlineations  appearing  in  the  said  conveyance  in  the  b^'^^Siwon'therel 
pleadin£ts   in   the   said   action   mentioned,   and  which  of,  the  plaintiff 

■^  °  was  prevented 

bears  date  on  the  5th  day  of  jlpril,  1826,  were  made  from  mortgag- 
ing.   The 
before  the  said  conveyance  was  executed  by  any  of  the  arbitrator 

pairtles  thereto,  and  before  livery  of  seisin  of  the  land  diet  to  be 

thereby  conveyed  was  made."     (Then  followed  a  di-  defendanrand 

rection  as  to  the  costs  of  the  reference,  which  were  t^ITi^rov^''' 

in  the  arbitrator's  discretion.)      "And   I  do  declare  before  him  that 

the  erasures  m 

that  no  other  matter  was  agitated  by  the  said  parties  the  conveyance 

mentioned  in 

in  difference  before  me,  than  the  matter  in  difference  the  pleadingsi, 

^        .  were  made 

in  the  said  action.     In  witness,"  &c.  before  the  deed 

was  ezecQied. 
On  motion  to  set  aside  the  award,  on  the  ground  that  the  facts  therein  stated  did  not 
warrant  a  finding  for  the  defendant : 

Held,  that  the  above  statement  of  fact  by  the  arbitrator  did  not  shew  that  his  decision 
proceeded  on  that  fact ;  and,  therefore,  that  no  ground  appeared  for  reviewing  his  award. 

A  rule 
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18S5*  A^rule  nisi  was  obtained  in  this  term  for  setting  aside 

-  the  award,  on  the  ground  "  that  the  facts  found  by  the 

agvitui       arbitrator  in  his  award  are  not  sufficient  to  warrant  a 
HmuioToir*     ^    ,  , 

finding  for  the  defendant ;  and  that  it  appears  from  the 

said  award  that  the  arbitrator  mistook  the  question  re- 
ferred to  him."  In  support  of  this  rule,  the  attorney 
who  attended  the  reference  for  the  plaintiff  swore  that 
he  on  that  occasion  produced  the  deed  of  April  5th  to 
the  arbitrator,  and  pointed  out  to  him  many  words 
written  on  erasures  (besides  interlineations)  without 
any  notice  in  the  attestation ;  that  the  land,  which  was 
conveyed  as  three  pieces,  was  incorrecdy  described  in 
the  habendum  and  indorsement  of  livery  of  seisin  as 
one  plot  only ;  that,  independently  of  the  interlineations 
and  erasures,  the  deed  was  not  a  proper  conveyance ; 
and  that,  by  reason  of  its  being  improperly  prepared, 
the  plaintiff,  before  he  could  effect  a  mortgage,  was 
obliged  to  procure  another  conveyance  from  Tranter. 
The  affidavit  further  set  out  some  alleged  circumstances 
of  suspicion,  with  respect  to  the  execution  of  the  deed : 
and  it  stated  that  the  plaintiff's  case  before  the  arbi- 
trator rested,  not  merely  upon  the  erasures  having  been 
made  at  any  particular  time,  but  upon  the  deed  being 
so  negligently  and  unskilfully  prepared,  and  of  such  a 
suspicious  appearance,  that  no  one  could  be  advised  to 
act  upon  it. 

Gtndbum  Serjt,  now  shewed  cause.  The  arbitrator 
has,  in  general  terms,  awarded  a  verdict  to  be  entered 
for  the  defendant.  The  award  does  not  shew  that  the 
only  fact  considered  by  the  arbitrator  was  that  of  the 
erasures  being  made  before  or  after  execution  of  the 
deed ;  and  to  go  into  any  of  tlie  other  facts  would  be 

reviewing 
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reviewing  the  case  upon  the  merits.    The  Court  then        1835. 
called  upon 


Waddingtoity  contii.  The  whole  context  of  the  award 
shews  that  the  fact  found  by  the  arbitrator  was  the 
ground  of  his  decision.  He  was  not  called  upon  to 
state  any  fact  The  award,  in  speaking  of  erasures  in 
the  conveyance,  refers  to  the  pleadings ;  the  Ck>urt, 
therefore,  will  look  at  the  pleadings,  and  see  how  the 
fact  found  bears  upon  the  question  raised  by  them. 

Lord  Denman  C.  J.  I  think  not.  Supposing  that  the 
arbitrator  has  mistaken  the.  law,  he  has  stated  nothing 
on  his  award  which  shews  him  to  have  done  so.  Some  of 
the  parties  may  have  wished,  for  the  sake  of  character, 
that  he  should  give  his  opinion  as  to  the  erasures.  He 
was  not  bound  to  state  any  thing  on  that  subject ;  but  I 
think  we  are  not  called  upon  to  say  that  his  finding  of 
a  particular  fact  shews  that  he  made  it  the  ground  of 
his  decision.  Then,  if  there  has  been  any  mistake,  it 
is  one  which  we  cannot  arrive  at  without  going  into  the 
merits.     The  rule  must  be  discharged. 

Williams  and  Coleridge  Js.  [a)  concurred. 

Rule  discharged. 

(a)  PtMnon  J.  wu  io  the  Bail  court. 


Lawcastse 

HxMIMGTOir. 
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^^24111.       ^^®  ^"  *^®  Demise  of  William  Rees  against 

Thomas  and  Bevan. 

-A  and  B.  A    RULE  nisi  was  obtained  in  this  term  for  a  stay  of 

jointlj  brought    -^^ 

two  ejectments  proceedings  in  the  above  action  until  payment,  by 

title,  one  the  lessor  of  the  plainti£P,  of  1198/.  17s.  8r/.,  the  costs  of 

^c^er'"'  certain  former  actions  of  ejectment.  The  facts  stated 
J^T^Yn"^  as  ground  for  the  rule  were  as  follows :—  In  1821,  Wil- 
^^1  ^^  ^^  li(^m,  Rees^  father  of  the  lessor  of  the  plainti£P,  and  David 
by  A.  and  B.,  Tory^  brought  several  ejectments  in  the  Court  of  great 
title,  against  c.  Sessions  for  Glamorganshire  for  premises  in  that  county, 
defendimts  had  to  some  of  which  actions  the  now  defendant  Thomas 
taxed  their  appeared  and  pleaded,  to  others  the  now  defendant 
,   a  neTcr  jg^,^^  ^^^  ^^  ^^^  ^f  which  both  appeared  and  pleaded. 


i  any  ex- 

ofAei*°*lie  ^^  °"®  ^^  ^^^  actions,  defended  by  Thomas,  the  plaintiff 
cosu  were         had  a  verdict  at  the  ^eat  sessions  in  the  Autumn  of 

never  paid.  ° 

Four  years        182 1.     A  rule  nisi  was  obtained  for  a  new  trial;  but 

after  the  trial 

of  the  third  five  of  the   Other  actions  (which  stood  as  remanets) 

leased  to  c.  having  been  consolidated  by  consent  of  William  Hees  and 

claim  to  the  Terry,  and  of  Thomas  and  Bevan,  it  was  agreed  between 

pirt™*iroMi-  ^^®  ^^°^®  parties  respectively  that  the  action  in  which 

sideration  of      jjje  rule  nisi  was  obtained  should  be  considered  as  sent 
money,  and  of 

a  covenant  by    by  the  Court  to  a  new  trial,  and  should  be  consolidated 

C.  and  /).  to         •; 

suspend  their     with  the  Other  five.   At  the  Spring  great  sessions,  1833, 

claim  against 

B,  for  coste.       the  action  with  which  the  others  had  been  so  consoli- 

died;andhis     dated  was   tried;   the  defendants  had  a  verdict,  and 

^Mtment  *       ^^^^  ^^^^  "WQTQ  taxed  at  1198^  17s.  8d.,  which  sum  has 

S"oTt£  Sul    "®^^**  ^^^  P^'^-    ^"  November  1823,  William  Rees  and 
relied  upon  in 

the  former  actions.     Upon  motion  to  stay  proceedings  till  payment  to  C  and  D.  of  the 
costs  recovered  by  them  : 

Held,  that  the  facts  of  this  case  did  not  take  it  out  of  the  ordinary  rule,  and  that  the 
defendants  were  entitled  to  the  stsy  of  prcceedings. 

Terry 
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Terry  brought  an  ejectment  in  the  Court  of  King's         1835. 
Bench  for  premises  in  respect  of  which  the  consolidated  7" 

actions  had  been  brought ;  and  Thomas  and  Sevan  ap-         Rus 

agodrut 

peared  as  landlords.  In  the  ensuing  Hilary  term,  the  Thomas. 
Court  was  moved  to  stay  proceedings  in  this  ejectment 
till  the  above-mentioned  costs  should  be  paid;  and  the 
matters  of  the  rule  were  referred  to  the  Master.  (The 
ultimate  result  did  not  appear  (a).)  In  1824,  Terry 
brought  other  ejectments  in  the  court  of  great  sessions 
and  Court  of  King's  Bench  for  premises  which  had  been 
in  question  in  the  consolidated  actions.  In  each  of  these 
ejectments,  Thomas^  Sevan,  and  one  David  Williams, 
appeared  and  defended;  and  proceedings  were  stayed 
by  the  respective  courts,  till  the  above-mentioned  costs 
should  be  paid.  In  June  1828,  William  Sees  died,  leaving 
the  present  lessor  of  the  plaintiff  his  eldest  son  and  heir 
at  law;  and  he.  May  18S5,  brought  the  present  and 
other  actions  of  ejectment,  for  premises,  the  recovery  of 
which  had  been  attempted  in  the  consolidated  actions 
above-mentioned.  The  now  lessor  of  the  plaintiff  sued  ^ 
upon  his  father's  title. 

An  affidavit  in  answer  made  by  Thomas  Sees,  a  son 
of  William  Sees,  father  of  the  lessor  of  the  plaintiff, 
stated  that  William  Sees  the  father  had  claimed  as  heir 
at  law  of  William  Bees  of  Court  Colman,  who  died 
leaving  certain  estates.  That  William  Bees  the  father, 
and  Terry,  who  was  then  supposed  to  have  also  some 
title,  brought  an  ejectment,  which  was  defended  by 
Sevan,  for  a  portion  of  those  estates,  at  the  Glamor^ 

(a)  See,  as  to  a  part  of  the  proceedings,  Doe  dem.  lUet  ▼.  Thomatf  S  B, 
jf  C.  622.  It  appeared  by  aflSdavit  in  the  present  case,  that,  after  the  de- 
cision reported  in  2  J7.  j-  C.  623.,  the  rule  made  absolute  on  the  Master's 
report,  as  there  stated,  was  discharged,  and  the  matters  referred  back. 

ganshire 
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18S5.       ganshire  great  sessions   in   Spring   1821,  and    had  a 
DoBdem.      vc'*<Jict.      That   WiUtam  Bees  the  father,   and   2Vny, 
^^t$t        brought  ejectment  for  another  portion  (as  before  stated) 
Thomas.      and  obtained  a  verdict  against  Thanuis,  at  the  Autumn 
great  sessions,  1821.    That  William  Bees  the  fiither  was 
not,  as  the  deponent  believed,  informed  of  the  terms 
upon  which  the  rule  for  a  new  trial  in  the  latter  eject- 
ment was  made  absolute :  that,  before  the  arrangement 
for  that  purpose  took  place,  the  attorney,  who  had  acted 
for ,  William  Bees  the  father  and  Terry  until  alter  the  , 
first  trial  of  the  last-mentioned  ejectment,  refused  to 
proceed  further,  on  account  of  their  inability  to  furnish 
fiinds ;  and  another  attorney,  having  persuaded  them  to 
reject  an  offer  of  compromise  made  at  that  time  .on 
behalf  of  Tk(mas  and  Sevan,  undertook  the  business. 
That  William  Bees  the  father  did  not  know  of,  or  con- 
sent to,  the  use  of  his  name  as  party  to  any  other  action 
of  ejectment  against  Thomas  and  Bevan^  nor  was  he  party 
to  any  legal  proceeding  from  the  time  when  the  verdict 
^       was  found  for  Thomas  and  Sevan,  till  his  death.     That 
William  Bees  the  father   never   attended,  or  knew  of 
any  person  attending  for   him,  any  taxation  of  costs 
claimed  by  Thomas  and  Sevan,  nor  (as  the  deponent 
believed)  were  such  costs  ever  demanded  of  him,  or 
of  the  lessor  of  the  plaintiff  after  his  decease ;  nor  (as 
the  deponent  believed)  did    Thomas  and   Sevan  ever 
pay  costs  to  William  Bees  the  father,  or  Terry,  or  any 
person  on  behalf  oF  either,  in  the  ejectments  in  which 
the  latter  succeeded.      The  deponent  then  stated  (on 
his  information  and  belieQ  an  indenture  of  March  22d, 
1827,  between  Terry  of  the  first  part,  David  Williams 
of  the  second  part,  and  Thomas  and  Sevan  of  the  third 
part,  whereby,  for  certain  pecuniary  considerations,  and 

in 
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in  consideration  of  a  covenant  by  Thomas  and  Beoan^        1835. 
suspending  their  claim  to  costs  in  the  action  tried  in      u^^gdem. 
1  S^^j  Terry  remised,  released,  &&,  to  Thomas  and  Bevan^         ^^ 
to  certain.iises,  all  and  singular  the  hereditaments,  &c.,       Thomas. 
late  of  William  Bees  of  Court  Colman.    Another  deed 
was  in  like  manner  stated,  of  even  date  with  the  pre- 
ceding, by  which   (reciting,  among  other  things,  an 
agreement  by  Terry  in  consideration   of  Thomas  and 
Beoan  agreeing  to  give  up  their  alleged  claim  to  costs), 
the  compromise  with    Terry  was   further  carried  into 
effect,  by  securing  an  annuity  to  him  upon  certain  pre- 
mises.   The  compromise  appeared  to  have  been  made 
in  pursuance  of  an  agreement  entered  into  by  Terry 
with  Thomas  and  Bevan  in  1825. 

Sir  jP.  PaUock  now  shewed  cause*  The  rule  re- 
quiring that  the  costs  of  a  former  ejectment  shall  be 
paid  before  anew  one  is  proceeded  in  upon  the  same  tide^ 
often  tends  to  hardship,  and  ought  not  to  be  extended. 
The  fioher  of  the  lessor  of  the  PlaintifF  had  obtained 
two  verdicts  in  favour  of  the  title  in  question,  and 
appears  to  have  been  ultimately  deterred  from  pro- 
secuting his  claim  by  poverty.  The  son,  suing  upon 
the  same  title,  is  now  called  upon  to  pay  the  costs 
of  the  third  ejectment  in  which  the  defendants  suc- 
ceeded. There  is  no  instance  in  which  the  rule  has 
been  enforced  under  such  circumstances.  Doe  dem. 
Church  V.  Barclay  {a)  shews  the  disinclination  of  the 
Court  to  extend  the  rule.  [Coleridge  J.  mentioned 
Doe  dem.  Feldon  v.  Roe  (£)].  That  case  does  not 
apply  where  two  former  causes  have  been  gained  by 
the  ancestor  of  the  lessor  of  the  Plaintiff,  and  an  offer 

(a)  15  £aif,S3S.  (fr)  8  T.  Ji.  645. 

of 


352  CASES  IN  MICHAELMAS  TERM 

1S35.        of  compromise  has  been  made.     If,  as  is  sometimes  said, 
the  object  of  the  Court,  in  granting. the  interference 

Dos  dem* 
Rns         now  required,  has  been  to  prevent  vexation,  that  reason 

agtUnst 

Thomas.  does  not  exist  here.  [^Patteson  J.  Are  not  the  de- 
fendants without  remedy  for  the  costs  recovered  against 
the  father,  if  they  cannot  obtain  them  in  this  way? 
They  cannot  proceed  against  the  executors  as  in  other 
actions.  Lord  Denman  C.  J.  It  is  a  ground  for  in- 
terposing in  this  manner  in  ejectment,  that  a  verdict 
against  the  ancestor  does  not  bind  the  heir.  Wil' 
Hams  J.  A  reason  for  such  interposition,  adopted  by 
Lord  Kenyon  in  Doe.  dem.  Feldon  v.  Boe  (a),  is,  ^*  that 
ejectments  were  introduced  in  lieu  of  real  actions,  in 
which  all  the  representatives  of  the  party  to  the  first 
suit  would  have  been  concluded  for  ever;"  and  that 
therefore  the  fictitious  remedy  so  introduced  should  not 
be  allowed  to  press  unnecessarily  hard].  The  lessor 
of  the  plaintiff*  will  give  an  undertaking  to  pay  the 
former  costs  if  he  should  succeed.  It  does  not  appear 
that  the  costs  were  ever  demanded  of  the  father,  or 
that,  if  they  had  been,  he  might  not  have  been  able 
to  pay  them.  Besides,  the  defendants  have  taken  from 
Terry  a  release  of  his  claims,  which  is  probably  an 
equivalent  to  payment  of  the  costs;  and  they  have  cove- 
nanted to  forbear  urging  their  claim  against  him  for 
costs.  After  this,  they  cannot  make  the  costs  a  bar  to 
an  ejectment  by  the  lessor  of  the  plaintiff. 

Maule  contr^.  The  interposition  claimed  is  a  matter 
of  every  day  practice;  and  the  affidavits  in  this  very  case 
shew  precedents  of  it     It  is  true  that  the  stay  of  pro- 

(a)  8  T.  jR.  645. 

ceedings 
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oeedings  here  was  granted  against  the  father;  but  the        1885. 
case  of  the  son  is  not  distinguishable,  he  suing  on  the 

^  Dob  dem. 

same  title.  The  rule  is  laid  down  generally  in  2  TiddCs  Rrs 
Practice  {a\  where  it  is  said  that  formerly  the  courts  Thoicas. 
would  not  have  stayed  proceedings  till  payment  of 
costs  in  a  former  gectment,  unless  there  appeared  vex- 
ation in  the  conduct  pursued ;  but,  it  is  added,  *^  the 
practice  in  that  respect  is  altered ;  and  it  is  now  settled 
that  the  proceedings  may  be  stayed  in  all  cases,  until 
the  costs  are  paid  of  a  former  ejectment"  The  action 
of  ejectment  is  always  considered  as  subject,  by  its 
nature,  to  such  rules  as  the  Court  may  think  proper 
to  lay  down  for  the  government  of  the  parties :  and 
one  of  those  rules  is,  that,  inasmuch  as  the  defendant 
has  not  the  same  advantages  with  respect  to  costs  as 
defendants  in  other  actions,  and  as  a  verdict  for  him 
is  no  bar  to  a  new  ejectment  on  the  same  title,  such 
new  ejectment  shall  not  be  brought  without  paying 
the  costs  of  the  previous  one.  It  would  be  dangerous 
to  relax  the  rule  upon  affidavits  which  cannot  be  an- 
swered. Such  a  practice  would  oblige  parties  making 
an  application  like  die  present  to  enter  into  a  detail  of 
merits,  which  the  Court  would  have  to  try  on  affidavit 
it  is  said  that  this  application  ought  not  to  be  granted, 
because  the  costs  have  never  hitherto  been  demanded; 
but  there  is  no  rule  to  that  effect.  The  parties  may 
have  forborne  their  demand  for  the  sake  of  quietness ; 
a  reason  which  would  no  longer  exist  'when  their 
possession  was  again  threatened.  The  alleged  agree- 
ment with  Terry  rests  only  on  hearsay,  and,  at  most, 
its  effect  appears  to  be,  that  the  defendants'  claim  to 

(•}  Page  12SS»  19SS.  9th  ^ 
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costs  win  not  be  enforced)  while  he  leares  them  in  un- 
disturbed possession.  Nor  would  it  be  urged  against 
the  lessor  of  the  plaintiff,  but  for  the  purpose  of  quiet- 
ing the  possession. 


Lord  Denman  C.  J.  Upon  the  whole,  after  a  full 
explanation  of  all  these  matters,  we  do  not  think  tlisl 
the  case  is  taken  out  of  the  ordinary  rule. 

Patteson  and  Williams  Js.  concurred  (a). 

Rule  absolute. 

(a)  Colerutge  J.  had  left  the  Court  during  the  argunient. 


TaetOasTt 
Nov.  S4dB. 


The  Kino  against  John  Sillifamt,  Esquire. 


TN  the  last  term  a  rule  nisi  was  obtained  for  a  maxn 
damus,  calling  upon  Mr.  Sillifanij  a  magistrate  of  the 
county  of  Devon^  to  make  an  order  upon  George  NickelSf 
a  parishioner  of  the  parish  of  Stoke-in-teignkead  in  the 
same  county,  for  the  payment  of  a  church-rate  assessed 


On  application 
for  a  man- 
damus to  a 
justice  to 
enforce  pay- 
ment of  a 
church  rata 
under  stat. 
53  G.  3.  C.1S7. 

J.  7.,  it  appeared  upon  him  in  respect  of  lands  in  that  parish.     The  rate 

that  the  party         r  r  r  . 

was  made,  April  3d  1835,  pursuant  to  a  resolution  of 

"for 


I  bad 
objected  to  the 
rate  as  invalid, 
in  the  Consis- 
torial  Court, 
but  that  the 
rate  bad  there 


the  parishioners  in  vestry,  aud  purported  to  be 
and   towards  the   repairs   of  the   church   of  the  said 
parish,  and  for  such  other  purposes  as  a  church-rate  is 
^"iSfthT*^'  by  law  applicable  to,  for  the  present  year."   Nickels  waa 

party,  being 

afterwards  summoned  before  a  petty  session,  repeated  his  former  objection :  Held  that,  the 
Talidity  of  the  rate  having  been  questioned  in  the  Ecclesiastical  Court,  although  it  did 
not  appear  that  such  question  was  any  longer  depending,  the  jurisdiction  of  the  josticaa 
under  J.  7.  of  the  act  was  so  far  doubtful  that  a  mandamus  could  not  issue. 

The  rate  was  regular  on  the  face  of  it ;  but  appeared  (by  affidavit)  to  have  been  voted 
by  the  parishioners  in  vestry  for  the  purpose  of  meeting  past  disbursements.  Sembiep 
that  the  rate  was  not  therefore  bad,  whatever  objectbn  might  be  raised  to  a  retrospective 
application  of  the  money  on  paning  the  charehwarden't  accounti. 

therein 
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therein  rated  for  4/.  lOs.     The  aflSdavit,  (sworn  by  the        18S5. 
sole  churchwarden),  in  support  of  the  rule,  stated  that,        — — 

The  KxNa 

on  the  rate  coming  before  the  Consistorial  Court  of  the  agahut 
Bishop  of  Exeter  for  confirmation.  Nickels  personally 
appeared  in  the  court,  and  objected  to  the  rate,  that 
the  glebe  was  not  rated,  which  objection  the  Judge 
overruled,  and  the  rate  was  adjudged  by  the  said  court 
to  be  confirmed,  and  was  confirmed  by  an  instrument 
under  the  seal  of  the  court.  Payment  was  afterwards 
demanded  of  Nickels^  and  refused;  whereupon  the 
churchwarden,  under  stat  53  6.  S.  c.  127.  s.  7«,  sum-^ 
moned  Nkkels  to  appear,  and  he  did  accordingly  ap- 
pear, before  two  justices  of  the  county,  one  of  whom 
was  Mn  SilUfant.  The  churchwarden  made  oath,  be- 
fore the  justices,  of  the  rate  having  been  demanded, 
upon  whidi  Nickels  objected  that  it  was  not  a  fair  rate; 
and  Mr.  SillifafU  then  said  that  the  rate  was  not  lawful, 
because  the  money  was  expended  first,  and  at  the  end 
of  the  year  the  rate  had  been  made ;  instead  of  which 
the  churchwarden  ought  to  have  had  an  estimate  and 
called  a  vestry  at  the  beginning  of  the  year,  and  then 
made  a  rate.  The  affidavit  proceeded :  —  "  And  there-  ' 
upon  this  deponent's  complaint  was  dismissed,  and  no 
order  made  by  the  said  justices.  And  this  deponent 
saith  that  the  said  John  SiUifant  refused  to  make  any 
order  for  the  payment  of  the  said  rate  by  the  said 
George  Nickels  for  the  reasons  and  in  manner  aforesaid." 
The  validity  of  the  rate,  and  Nickelfs  liability,  were 
not  otherwise  disputed  before  the  justices.  The  affi- 
davit further  stated  that,  in  March  1834,  130/.  was 
borrowed  on  the  credit  of  the  church  rates,  pursuant  to 
Stat.  59  G.  3.  c,  134.  5.  H.,  for  new  seating  the  parish 
church,  with  the  consent  of  the  rector  and  ordinary,  to 
Aa  2  be  ' 
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I BS5.        be  repaid  by  annual  instalments,  with  5/.  per  cent  interests 

That  on  the  29th  of  Marchf  18S5,  el.  lOs.  became  due 

heKtw 

agamtt  for  interest,'  and  ISL  for  the  first  instalment  That  the 
resolution  of  the  parishioners  in  vestry  for  making  the 
rate  was  passed  upon  an  account,  laid  before  the  vestry 
by  the  churchwarden,  of  disbursements  by  him  in  that 
capacity,  between  Lady-da^  1834  and  JLady-'dm^  1885^ 
including  the  above  sum  of  19/.  105. ;  and  that  the  said 
rate  was  applied  for  and  granted  for  the  raising  of  money 
to  be  placed  in  the  churchwarden's  hands  to  pay  the 
«aid  interest  and  instalment,  and  to  meet  his  other  dis- 
bursements as  churchwarden  during  the  year  ending  at 
Lady-day  1835, 

Mr.  SiUifant  made  an  affidavit  in  opposition  to  the 
rule,  by  which  it  appeared  that,  on  the  summons, 
Nickels  objected  to  the  rate  as  illegal,  inasmuch  as  cer* 
tain  lands  had  not  been  included.  That  the  fact  of  the 
rate  having  been  made  in  part  for  by-gone  expences 
had^  not  been  stated  in  the  ecclesiastical  court  And 
that  the  two  justices  concurred  in  dismissing  the  church- 
warden's complaint,  believing  that  the  rate  had  been 
illegally  made,  and  that  they  had  no  jurisdiction  to  en- 
force payment. 

Crcnoder  now  shewed  cause.  It  is  true  that  the  ob- 
jection  upon  which  the  magistrates  dismissed  the  com- 
plaint was  not  stated  by  Nickels  himself,  but  that  is  not 
material.     Under  stat  53  G.  3.  c.  127.  s.  7.  (a),  if  the 

party 

(a)  Stat.  53  (7.3.  c.  127.  «.  7.  "  And  whereas  it  U  expedient  that 
church  rate*  or  chapel  ratea  of  limited  amount,  unduly  refused  or  vritli- 
held,  should  in  certain  cases  be  more  easily  and  speedily  recovered  ;  be 
it  enacted,  that,  from  and  after  the  passing  of  this  act,  if  any  one  duly 
rsted  to  m  church  rate  or  chapel  rate,  the  falidity  whereof  has  not  been 

questioned 
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party  summoned  makes  it  i^pear  to  the  justices  that        1855* 

the  validity  of  the  rate  is  bona  £lde  disputed,  they  can-  " 

The  King 
not  proceed  to  judgment,  but  must  leave  the  party        agmnst 

SlLUfAMT* 

demanding  such  rate  to  the  remedy  which  he  might 
formerly  have  had;  Rex  v.  Jlie jChapelwardens  ofMiln^ 
TOW  (a),  Rex  v.  Wrottesley  {b).  In  the  latter  case  it  was 
held  that  the  justices  ought  to  hear  the  parties,  for  the 
puipose  of  ascertaining  that  the  rate  is  bona  fide  dis- 
puted; but  here  that  has  been  done.    The  justices  have 


questioned  in  any  ecclesiastical  court,  shall  refuse  or  neglect  to  pay  the 
Mme  sum  at  which  he  is  so  rated,  it  shaU  and  may  be  lawful  for  any  one 
justice  of  the  peace  of  the  same  county,  riding,  city,  liberty  or  town 
corporate,  where  the  church  or  chapel  is  situated,  in  respect  whereof  such 
nte  shall  have  been  made,  upon  the  complaint  of  any  churchwarden  or 
churcbwardeosy  chapel  warden  or  chapel  wardens,  who  ought  to  receive 
and  collect  the  same,  by  warrant  under  the  hand  and  seal  of  such  justice, 
to  convene  before  any  two  or  more  such  justices  of  the  peace  any  person 
ao  refusing  or  neglecting  to  pay  such  rate,  and  to  examine  upon  oath 
(which  oath  the  said  justices  are  hereby  empowered  to  administer)  into 
the  menu  of  the  said  complaint,  and  by  order  under  thplr  bands  and 
aeals  to  direct  the  pajrment  of  what  is  due  and  payable  in  respect  to  such 
cate,  so  as  the  sum  ordered  and  directed  to  be  paid  as  aforesaid  do  not 
exceed  lOiL,  over  and  above  the  reasonable  costs  and  charges,  to  be  as- 
certained by  such  justices ;  and  upon  refusal  or  neglect  of  such  party  to 
pay  according  to  such  order,  it  shall  and  may  be  lawful  for  any  one  of 
such  justices,  by  warrant  under  his  hand  and  seal,  to  levy,"  &c.  (clause 
of  distress;  with  appeal,  by  any  person  6nding  himself  aggrieved,  to  the 
general  quarter  sessions).  **  Provided  also,  that  nothing  herein  contained 
siiaU  extend  to  alter  or  interfere  with  the  jurisdiction  of  the  ecclesiastical 
courts  to  hear  and  determine  causes  touching  the  validity  of  any  church 
rate  or  chapel  rate,  or  from  proceeding  to  enforce  tlie  payment  of  sny 
euch  tau,  if  the  same  shall  exceed  the  sum  of  10^  ttom  the  party  pro- 
ceeded against :  Provided  likewise,  that  if  the  validity  of  such  rate,  or 
the  liability  of  the  person  from  whom  it  is  demanded  to  pay  the  same,  be 
disputed,  and  the  party  disputing  the  same  give  notice  thereof  to  the 
justices,  the  justices  shall  forbear  giving  judgment  thereupon,  and  the 
person  or  persons  demanding  the  same  may  then  proceed  to  the  recovery 
of  their  demand,  according  to  due  course  of  law,  as  heretofore  used  and 
accustomed." 

{a)  5M.  4;S.  248.  {b)  \  B,  ^  Ad,  648. 

A  a  S  fully 
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1855.  fully  exercised  their  discretion.  And  further,  by  the 
_,    „  earlier  part  of  the  section,  if  the  validity  of  the  rate  has 

against  actually  been  questioned  in  any  ecclesiastical  court, 
the  justices  have  no  jurisdiction  at  all.  Here  the  rate 
had  been  contested  in  the  ecclesiastical  court.  As  to 
the  principal  question,  supposing  the  case  to  be  within 
the  jurisdiction  of  the  justices,  they  could  not  enforce  the 
rate,  because,  being  made  to  meet  the  disbursements  of 
a  previous  year,  it  is  invalid;  Tcemmfi  Case  (a),  Bex  v. 
The  Chapelwardens  of  Haworth  {b)^  Dawson  y.  Wilkin^ 
son  (c),  Lanchester  v.  Thompson  (d).  If  the  Court  even 
consider  the  case  doubtful,  a  mandamus  should  not  be 
granted.  And  at  all  events  this  rule  cannot  be  made 
absolute,  because  it  calls  for  a  mandamus  to  one  justice 
only,  whereas  two  were  applied  to,  and  refused  the 
order. 

Sir  W.  W.  FoUeftj  contr^  It  is  true  that,  if  the 
party  summoned  gives  notice  to  the  justices  that  he 
bon&  fide  means  to  dispute  the  rate,  they  are  justified 
in  refusing  to  go  into  the  question.  But,  here,  the 
objection  advanced  by  Nickels,  that  the  glebe  land 
was  not  rated,  had  been  decided  upon  by  the  eccle- 
siastical court.  There  was,  therefore,  no  dispute  pend- 
ing or  about  to  be  raised  on  any  objection  taken 
by  Nickels.  But  then  the  justices  say,  it  appears 
that  the  rate  was  retrospective.  Now  the  rate,  on  the 
face  of  it,  was  regular,  and,  that  being  so,  justices 
had  no  right  to  inquire  into  its  validity.  The  act 
was  not  intended  to  vest  that  power  in  them.  The 
validity  of  the  rate  is  to  be  discussed  in  the  ecclesiastical 

(a)  9Ld.  Ray,  1009.  (h)  \2JSasi,S56. 

(e)  Co,  jr.  B,  Ump,  ffardwicke  (bj  Lee),  381.         {d)  6  UatL  4. 

courtr 
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court.     As   to  the  objection  itself,   that  the  purposes        1835. 
of  the  rate  were  retrospective;  as  &r  as  the  loan  and 

,  The  Kiva 

interest  are  in  question,  the  churchwarden  was  not  agairut 
only  authorised,  but  required,  to  include  those  among 
the  ol]gects  for  which  the  rate  was  kid,  by  stat  59  G.  S. 
c.  134.  s.  14.;  and,  with  respect  to  the  disbursements, 
it  is  not  clear  that  the  parishioners  may  not,  if  they 
think  proper,  vote  for  a  rate  to  repay  past  disburse- 
ments: at  all  events  the  contrary  was  not  decided 
in  Dawson  v.  Wilkinson  (a)  and  Lanckestet  v.  Thomp^ 
son  (6),  where  the  attempt  was  to  compel  the  making 
of  such  a  rata  The  rate  does  not  purport  to  be  made 
to  meet  any  but  the  current  expenses  of  the  year* 
Admitting  that  it  was  voted  upon  an  account,  laid 
before  the  vestry,  of  former  disbursements,  that  does 
not  authorise  the  magistrates  to  interfere  with  a  rate 
which,  on  the  face  of  it,  is  regular.  If  the  rate,  when 
raised,  were  applied  retro^ectively,  that  might  be 
made  an  objection  to  the  accounts.  It  is  contended 
that  the  justices  cannot  interfere  because  this  is  not 
a  rate  '*  the  validity  whereof  has  not  been  questioned 
in  any  ecclesiastical  court."  But  where  the  rate,  after 
being  disputed,  has  been  confirmed  in  the  ecclesiastical 
court,  that  seems  to  be  the  very  case  in  which  the 
justices  ought  to  act  in  order  that  the  rate  may  be  re- 
covered. [Coleridge  J.  If  the  liability  of  a  party  to 
pay  were  litigated  in  the  ecclesiastical  court,  that  court, 
if  it  decided  against  him,  might  compel  him  to  pay. 
The  rate  would  be  recoverable  in  the  same  suit  in 
which  it  was  litigated.  Does  not  the  act  mean  that, 
where  the  validity  of  the  rate  itself  has  become  a  matter 

(a)  Ca.  jr.  B.  temp.  HanhMe  {bf  Lee),  SSI.  [b)  5  Mad.  4. 

Aa  4  of 
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I6d&  of  question  in  the  ecclesiastical  court,  the  magistrates 
~       shall  not  interfere  at  all  for  the  purpose  of  enforcing 

cigouut  it  against  individuals  ?]  The  power  of  the  ecclesiastical 
courts  to  enforce  it  seems  to  be  tacitly  withdrawn  in 
cases  where  the  amount  of  rate  is  below  10/.  Then  can 
it  be  contended  that  the  justices  also  ai;^  without  power 
in  such  cases?  [Coleridge  J.  The  argument  on  the 
other  side  appears  to  be  that  the  power  of  the  eccle* 
siastical  courts  is  not  taken  away  in  cases  where  the 
amount  is  under  10/.,  if  the  validity  of  the  rate  has  been 
questioned.]  The  clause  must  be  taken  to  contemplate 
some  proceeding  actually  dependent.  As  to  the  last 
point,  the  application  could  not  be  made  against  both 
justices,  because,  according  to  the  affidavit  in  support 
of  the  rule,  only  one  justice  refused  to  make  the  order. 

Xiord  Denman  C.  J.  It  is  not  easy  to  construe  the 
enactments  of  53  G.  3.  c.  127.  on  this  subject.  But 
there  is  a  circumstance  upon  which  the  jurisdiction 
of  justices  in  a  case  of  this  kind  is  said  to  be  founded, 
and  which  does  not  exist  here,  namely,  that  the  va- 
lidity of  the  rate  shall  not  have  been  questioned  in  any 
ecclesiastidal  court.  Here,  not  only  has  the  validity 
of  the  rate  been  questioned  in  an  ecclesiastical  court, 
but  the  same  objection  which  was  there  raised  was 
afterwards  taken  before  the  justices,  and  they  were  re- 
quired, upon  that  ground,  to  treat  the  rate  as  illegal* 
It  is  therefore  very  doubtful,  at  least,  whether  they 
had  jurisdicticm  to  enforce  the  rate,  and  that  is  suffi- 
'  cient  ground  for  refusing  a  mandamus.  It  is  also  a 
well  founded  objection  to  this  rule,  that  it  is  applied 
for  against  one  justice  only,  whereas  it  does  not  appear 
that  one  only  refused  the  order. 

Pattesom 
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Patteson  J.     I  certainly  thought  at  first  that  the        18S5* 
words  **  the  validity  whereof  has  not  been  questioned  in 
any  ecclesiastical  court''  referred  to  a  question  actually        agmii 

StbUTAlIT* 

in  a  course  of  discussion.  But  it  is  very  difficult  to  say 
that,  in  such  a  case  as  the  present,  there  does  not  ap- 
pear a  want  of  jurisdiction  in  the  justices.  The  affi- 
davits do  not  distinctly  shew  that  the  question  in  the 
ecclesiastical  court,  is  determined;  and,  even  if  they 
had  shewn  this,  I  do  not  say  that  the  jurisdiction  would 
have  been  established. 

Coleridge  J.  (a).  If  the  jurisdiction  is  matter  of 
doubt,  that  b  a  sufficient  answer.  We  are  not  to  ex- 
pose the  magistrates  to  an  action  of  trespass. 

Lord  Denman  C.  J.  I  believe  we  are  all  satisfied 
that  there  is  nothing  in  the  objection  that  the  purposes 
of  this  rate  are  retrospective,  the  rate  being  correct  on 
the  face  of  it  That  point  could  be  raised  only  in  ob- 
jecting to  the  accounts. 

Rule  discharged  (b), 

(a)   WiUitmu  J.  bad  left  the  Court. 

(6)  At  to  the  construction  of  sUt  5S  G.  3.  c.  127.  «.  7.,  see  RicketU  t. 
Bodenhofih  p*  433.  post 
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Nov.  35th. 


Tarber  against  French. 


A  defendant,      nPHE  defendant  was  arrested,  on  the  10th  of  June  last, 

who  it  arrested      JL 

oQ  tbc  lotb  of  on  a  ca.  sa.  at  the  suit  of  the  plaintiff,  and  on  the 

la.,  which  does  18th  of  the  Same  month  he  removed  himself  from  the 
^uuhe^rule  of  custody  of  the  sheriff  into  that  of  the  marshal.  Knaades^ 
2&*s'^4.  "^  ^^  present  term,  obtained  a  rule  to  shew  cause  why 
^i2?*'f d*f*^  ^®  defendant  should  not  be  discharged  out  of  custody, 

ant*B  abode,  &c.  on  the  ground  that  the  writ  was  irregular,  the  defend- 
to  be  indorsed), 

is  too  late  in      ant's  address  not  being  indorsed,  in  conformity  with  the 

applying  to  ^^ 

the  Court  in  rule  of  Court,  Hil.  2  &  3  6.  4.  (a).  It  appeared  by  the 
term  following,  affidavits  that  this  application  had  been  made  to  Liitle^ 
S'nVhfgi^'*  dafe  J-  at  chambers  on  the  17th  of  this  month,  when 
of  irregularity;  ^j^^  defendant  swore  that  he  was  not  aware  of  the  irre- 

although  he 

swears  that  be    milarity  until  a  day  or   two  before  the  application  at 

was  not  aware     o  ^  >'  trr 

of  the  irregu-     chambers.    The  learned  Judge  refused  to  interfere,  and 

larity  until  the 

time  when  he     referred  the  defendant  to  the  Court 

made  the  ap- 
plication« 

Petersdorff' novf  shewed  cause,  and  contended  that  the 
defendant  was  too  late  in  his  application  (6). 

KhawleSf  contrL  The  rule,  as  to  applying  in  reason- 
able time  to  set  aside  proceedings  for  irregularity,  is 
construed  with  reference  to  the  time  at  which  the  party 
applying  first  has  knowledge  of  the  irregularity ;  Blacl- 
bum  V.  Peat  (c).  Besides,  the  Court  will  not  allow 
laches  to  prejudice  liberty;  this  was  laid  down  in  a  simi- 

(a)  5  J.  4:  '^^«  ^0. :  repealed,  as  to  mesne  process^  by  stat.  S  IT.  4. 
c  S9.,  Bodfield  v.  Padmort,  SB.^  Ad.  1095. 
(h)  See  OmttcMe  y.  FothtrpU,  2JDowL  P.  C.  591. 
(c)  2J>ou>UP.  a  893. 

lar 
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lar  case  in  Trinity  term,  1884  (a).  [Lord  Denman  C.  J. 
It  is  clear  that,  where  the  process  is  void,  laches  does  not 
prejudice;  but  that  is  all  which  the  rule  determines  (&)]. 
No  fresh  step  has  been  taken  since  the  execution  of 
the  writ.  IPattesan  J.  None  could  be  taken  after  the 
execution  of  final  process.] 

Per  Curiam  (c), 

Rule  discharged  {d). 

(a)  See  note  (<Q,  below. 

(6)  See  Smith  y.  Sarufyt,  SA.iE,  69S. 

(c)  Lord  Denman  C.  J.,  PattesoUy  and  Coleridge  Js. 

(J)  The  following  is  the  case  alluded  to  in  the  argument : 

Mortimer  against  Mary  Susannah  Figoot.  3%tiri(%, 

Jimcl8thl894. 
The  plaintiff  recovered  judgment  against  the  defendant,  as  of  2Vtm<y   ^^    A  f    a 

term  1819 ;  and,  in  1821,  he  took  the  defendant  on  a  ca.  sa.,  issued  more   \^  taken  in  cz- 

than  a  year  and  a  day  after  the  judgment,  without  a  scire  facias.  11ied&-  ecution  upon  a 

fendant  remained  in  the  custody  of  the  sheriff,  under  the  execution,  until  ^JjJ^^if  „ 

removed  by  habeas  corpus  to  the  custody  of  the  marshal.     Humfrey  year  and  a  day 

oJbtained  a  rule  in  Batter  term  18S4,  calling  on  the  plaintiff  to  shew  cause  ^^^  the  judg- 

why  the  defendant  should  not  be  discharged  out  of  custody.  TwcireTadas!* 

he  may  be  dis- 
Sir  James  ScaHett  now  shewed  cause,  and  contended  that  the  defendant  charged  at  any 
was  too  late  in  her  application,  and  must  be  conadered  as  having  waived  ^  .  ^ 

the  objection^  not  waive  the 

objection,  how- 

Sum/rey,  contril,  contended  that,  in  the  case  of  a  prisoner  in  execution,  remdn  in 

such  an  objection  was  never  waived.  custody. 

Lord  DxNMAir  C.  J.  It  seems  to  be  an  established  rule,  that  a  party 
in  custody  in  execution  is  never  barred  from  taking  the  olgection.  Tba 
primi  fade  case  is,  therefore,  not  answered. 

LnrLXDALx,  Tavhtok,  and  Williams  Js.  concurred. 

Rule  absolute. 

See  2  Ckitty's  Jrckbold,  p.  715.  note  (r),  and  p.  92a  note  (x),  Sd  ed, 
1836,  where  this  case  is  cited  from  2DowL  P.  C  615.,  and  the  decision 
questioned  inasmuch  as  the  Court  is  there  reported  to  have  held  that  the 
proceeding  was  a  nullity.  See,  as  to  that  point,  the  authorities  cited  in 
2  CkitL  Ardu  71 S.  note(x);  also  the  judgment  in  Sitoocks  t.  JTempp 
SjHS.  pp.  679|  68a 
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N^^ts^.  Payne  and  Another  against  Chapman. 

A  ccrtifiMted     fipHE  defendant,  a  certificated  bankrupt,  was  arrested 
arretted  on  a  on  a  ca.  sa«  at  the  suit  of  the  plaintiffi,  for  a  debt 

ca.  sa.  for  a 

debt  proyeable  of  18/.  proveable  under  the  commission.    To  obtain  his 

mission,  paid  liberty,  he  paid  the  debt  and  costs  into  the  hands  of 

undOT^a  protest,  the  officer,  but  delivered  to  him  at  the  same  time  a 

Smkruptcyand  bitten  notice  to  the  sheriff,  stating  that  he  was  not 

**^^r**tiie"*^  liable  to  the  arrest,  by  reason  of  the  bankruptcy  and 

J«"^^**  ***  certificate;  that  he  protested  against  such  arrest;  that  he 

the  Court  to  had  claimed  his  discharge,  which  being  refused,  he,  with 

have  the  money 

paid  back :  that  uoticc,  deposited  the  sum  claimed  for  debt,  costs, 

this  was' not  &c,  protesting  against  the  right  to  demand  them  ;  and 

of  money  under  ^hat  he  warned  the  sheriff  not  to  pay  over  any  of  the 

%d1h  knowledge  nioney,  it  being  his  intention  to  dispute  the  claim  to  it, 

"^^udedUie*     ^"^  ^  *PP^y  ^  *®  ^^^^  ^^  ^  ^^^S^  *®^  *^  ^^^^  ^ 

bankrupt  from    returned.    The  sheriff  kept  the  money  in  his  hands.    A 

recovering  back  ^  "^  '^ 

the  money.  rule  was  obtained  in  this  term,  calling  on  the  sheriff  and 
the  plaintiffs  to  shew  cause  why  the  18/.  should  not  be 
paid  over  to  the  defendant.  By  the  affidavits  in  answer, 
it  appeared  that  the  writ  had  been  issued  before  the  cer- 
tificate was  allowed:  that  the  defendant  kept  himself 
secreted  until  he  had  obtained  the  certificate ;  and  that, 
three  days  afterwards,  he  put  himself  in  the  way  of  the 
officer,  for  the  purpose,  as  was  alleged,  of  being  arrested, 
and  of  subjecting  the  plaintiffs  to  costs.  Upon  the 
arrest  he  produced  his  certificate,  and  claimed  to  be 
discharged. 

Crcfwder^  for  the  plaintiffs,  and  Jl  Henderson  for  the 
sheriff,  now  shewed  cause,  and  contended  that  the  de- 
fendant 
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fendant  ought  to  have  applied  for  his  discharge  under 
Stat  6  G.  4.  c.  16.  5. 126. ;  and  that,  not  having  done  so, 
and  having  paid  the  money  under  legal  process,  with  full 
knowledge  of  the  facts,  he  could  not  now  recover  it  back, 
as  to  which  point  they  relied  on  Hamlei  v.  Eidhard' 
Mm  {a). 

Per  Curiam  (A),  (Stopping  Sir  W.  W.  FoUeU).  This 
is  not  the  case  of  a  party,  with  knowledge  of  the  facts, 
paying  money  under  legal  process,  as  in  Hamlet  v. 
jRichardson  (a),  for  the  defendant  here  paid  it  under  a 
protest,  by  which  he  said,  in  eflfect,  that,  if  tjie  sheriff 
was  not  entitled  to  take  it,  it  must  be  paid  back. 

Rule  absolute. 

(a)  9Bmg.644, 

[b)  Lord  Denrntm  C.  J»i  Po^teion,  Williams,  and  Coleridge  Ji« 


Levy  against  Sir  Thomas  S.  M.  Champneys,  »^**w^» 

°  '    Nov.  %Stiu 

Bart  and  Another. 


THE  sheriff  of  Somerset  having  taken  the  defendant's  A  sheriff  htr* 
ing  taken  eoods 

goods  in  execution  at  the  suit  of  the  plaintiff,  and  the  in  execution, 
goods  being  claimed  by  Wright  and  Co.  under  a  bill  of  claimed  by  a 
sale  from  the  defendant,  it  was  ordered,  by  a  rule  of  this  Idnld^lI^nJ*' 
Court,  January  28th   1834,  after  hearing  the  several  IS'^'^i** 

peared;  and  a 
nile  was  made  that  the  parties  should  appear  in  the  next  term  and  maintain  or  relinquish 
their  claims,  ftc,  and  that,  in  the  meantime,  the  sheriff  should  continue  in  possession  till 
further  order  of  Uie  Court,  and  proceedings  against  him  be  stayed ;  and  that  a  feigned 
issue  should  be  tried  between  the  claimants  at  the  next  assites*  The  issue  was  tried, 
and  the  third  party  obtained  a  verdict  against  the  execution  creditor.  The  Utter  obtained 
a  rule  for  a  new  trial,  which  rule,  aficr  the  Upse  of  five  terms,  was  discharged.  The 
sheriff  had,  by  direction  of  the  execution  creditor,  quitted  possession  before  the  rule  for  a 
new  trial  was  discharged.  The  interpleader  rule  had  never  been  enlaiged,  or  in  any 
manner  formally  continued : 

Held  that  the  Court  might,  nevertheless,  act  Sipon  the  interpleader  rule  for  the  purpose 
of  awarding  to  the  successful  party  his  costs  of  appearing  to  tjie  sheriff's  rules,  and  costa 
of  keeping  poaseasioo,  if  properly  incurred  by  such  party. 

parties, 
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1855.  parties,  that  the  second  clay  of  the  then  nestt  terih 
should  be  further  peremptorily  given  to  the  parties 

agama  respectively  to  appear,  kc,  and  maintain  their  re- 
spective claims,  &&,  or  else  relinquish  the  same,  and  to 
shew  cause  why  the  Court  should  not  make  such  rule 
or  rules  respecting  the  same  as  to  it  should  seem 
fit^  pursuant  to  the  statute  (1  &  2  ^.  4.  c.  58.  s.  6.); 
that  in  the  mean  time  the  sheriff  should  continue  in 
possession  till  further  order  of  the  Court,  and  pro- 
ceedings against  him  by  the  plaintiff  be  stayed ;  and 
that  a  feigned  issue  should  be  tried,  wherein  Wright 
and  Co.  should  be  plaintiffs,  and  the  plaintiff  Lay 
defendant,  the  parties  undertaking  to  go  to  trial  at 
the  next  assizes.  It  was  subsequently  ordered  that 
the  judge  might  indorse  any  special  matter  on  the 
postea.  The  feigned  issue  was  tried  at  the  next  assizes, 
and  a  verdict  found  for  the  plaintiffs,  Wright  and  Co. ; 
and  it  was  indorsed  on  the  postea,  that  the  jury  found 
all  the  goods  to  have  been  the  property  of  the  plaintiffi 
when  seized  by  the  sheriff.  Early  in  the  ensuing 
(Easter)  term,  a  rule  nisi  was  obtained  for  a  new  trial. 
In  the  same  term  the  sheriff  obtained  a  rule  calling 
on  the  parties  to  the  issue  to  shew  cause  why  he  should 
not  be  allowed  his  costs  of  keeping  possession,  to  be 
ascertained  by  the  Master  r  which  rule  was,  by  a  rule 
of  Trinity  term,  18S4,  discharged  by  consent,  the  plain- 
tiffs and  defendant  on  the  issue  undertaking  that  the 
unsuccessful  party  should  pay  such  costs  from  the 
fourth  day  of  the  preceding  term. 

The  rule  for  a  new  trial  was  discharged  in  Trinity 
term  1835.     The  plaintiffs,  Wright  and  Co.,  taxed  their 
costs,  and  claimed  to  include  thoi^e  incurred  by  them  in 
appearing  to  the  sheriff's  rules^,  and  also  costs  of  keep- 
ing 
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ing  possession  of  the  goods  pending  the  issue.    The        1835. 
plaintiffs  themselves  had  kept  such  possession  during  a 

part  of  the  time,  the  sheriff  having  withdrawn,  in  con«-        againti 

CiiAMririTs* 
sequence,  as  the  plainti£&  represented,  of  an  arrange- 
ment between  them  and  Lm/.  The  Master  not  thinking 
himself  authorised  to  allow  the  latter  costs  without  an 
order  for  that  purpose,  and  a  question  being  also 
raised  whether  the  plaintiffs  on  the  issue  were  en* 
titled  to  their  costs  of  appearing  to  the  sheriff's  rules, 
an  application  was  made  to  a  Judge  at  chambers,  who 
declined  to  interfere,  considering  it  necessary,  under 
the  Interpleader  Act,  that  such  order  should  be  made 
by  the  Court. 

In  the  present  term,  a  rule  was  obtained  at  the  in- 
stance of  Wright  and  Co.,  calling  on  the  plaintiff  in  the 
suit  Levy  ▼.  Champneys  to  shew  cause  why  the  rule 
of  Januaty  28th,  18S4,  should  not  be  revived,  and 
why  Wright  and  Co.,  or  the  plaintiffs  in  the  issue  di** 
rected  by  the  said  rule,  should  not  be  allowed  their 
costs  of  such  issue,  and  of  appearance  on  the  sheriff's 
rules,  and  also  their  costs  of  possession  pending  the  said 
issue,  and  of  this  application. 

Humfrey  now  shewed  cause.  Tlie  Court  has  no 
power  to  act  under  stat.  I  Sc  2  W,4s,  c,  58.  s.  6.,  except 
on  application  made  by  the  sheriff;  and  here  the  affi* 
davits  shew  that  thp  sheriff's  rule  of  January  28th 
has  been  suffered  to  drop.  There  is  nothing  to  in- 
dicate that  it  was  alive  after  Easter  term,  1854.  [Lord 
Denman  C.  J.  The  usual  course  is  to  enlarge  the  rule 
from  time  to  time,  till  every  thing  required  by  the  act 
has  been  done.] 


Sir 
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18S5.  Sir  W.  W.  FoUeHj  contril.    The  rule  has  not  dropped; 


Lsrr 


and,  if  it  had,  the  Court  mny  revive  it  for  the  purpose 
of  giving  these  costs;  Secevoard  v.  Williams  (a). 

Lord  Denman  C.  J.  The  Court  is  not  to  be  bound 
by  these  metaphors  of  a  rule  expiring  and  being  revived. 
It  must  be  understood  that  the  rule  is  in  existence  for 
the  purpose  of  an  application  like  this,  without  being 
formally  continued  from  term  to  term.  , 

Pattesok,  Williams,  and  Coleridge  Js.  con- 
curred. 

The  order  made  was,  that  the  rule  of  January  28th, 
1834,  "should  be  i-evived;"  and  that  the  plaintiffs 
m  the  issue  should  be  allowed  their  costs  of  such  issue^ 
and  of  appearance  on  the  sheriff's  rules :  and  it  was 
referred  to  the  Master  to  tax  the  costs,  and  to  ascertain 
whether  the  plaintiffs  in  the  issue  were  entitled  to  any, 
and  what,  costs  of  keeping  possession ;  the  costs  of  this 
af^lication  to  be  also  in  the  Master's  discretion. 

(a)  1  DowL  P.  a  528. 


END   OF   MICriAELMAS  TERM. 


CASES 


ARGUED  AND  DETERMINED 


Court  of  KING'S  BENCH, 

AND 
UPON  WRITS  OP  ERROR  FROM  THAT  COURT  TO  THE 

EXCHEQUER   CHAMBER, 


Hilary  Term, 

In  the  Sixth  Year  of  the  Reign  of  William  IV. 


The  Judges  who  usually  sat  in  Banc  this  terra  were, 
Lord  Denman  C.  J.  Williams  J. 

LiTTLEDALE  J.  CoLERIDGE  J. 


Tickle  against  Brown. 

TRESPASS.    The  first  count  was  for  assaulting  and  The  words 
*<  enjoyed  by 

beating  the  plaintiff's  servant;  the  second  count  any  person 
was  for  assaulting,  beating,  and  imprisoning  the  ser-  applied  to  cmL 

Vftnt-  m«n<^5n«tot. 

^»n^>  2&S  ir.4. 
c.  71.  <.  S.,  and  "enjoyment  thereof  as  of  right,**  in  «.  5.,  mean  an  enjoyment  had,  not 
■eoretly  or  by  stealtli,  or  by  tacit  sufferanoe,  or  by  permiMion  asked  from  time  to  time, 
on  each  occasion,  or  on  many ;  but  an  enjoyment  bad  openly,  notoriously,  without  par- 
ticular  l^ve  at  the  time,  by  a  person  claiming  to  use  without  danger  of  being  treated  as 
a  trespasser,  as  a  matter  of  right,  whether  the  right  so  claimed  shall  be  strictly  legal,  as  by 
prescription  and  ad?ene  user,  or  by  deed,  or  shall  have  been  merely  lawful  so  far  as  to 
czcnsc  a  trespass. 

VoulV.  Bb  To 
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18S6.  vant;  the  third  count  was  for  beating,  illtreating,  keep- 

'^|[~^  ing,  and  detaining  the  plaintiff's  horse;  the  fourth  count 

^o*'^  was  for  taking  and  carrying  away  gcjods  and  chattels  of 

To  a  plea  ^^  plaintiff,  and  converting  and  disposing  thereof  to 

of  forty  or  the  defendant's  use. 

twenty  years* 

enjoyment  of  a  First  plea.  Not  guiltv. 

way*  a  licencei 

if  it  co?er  the  Seoond  plea,  to  the  first,  second,  and  third  counts,  and 

whole  time,  \                           ^ 

must  be  as  to  taking  and  carrying  away  certain  of  the  goods  and 

But  a  pard  chattels,  that  defendant  was  possessed  of  a  close,  and  that 

J^e^nd"*™*'  the  plaintiff  and  his  servant  attempted  to  pass  over  it  with 

thefo^ oT**  ^^^  horse,  which  was  then  carrying  the  goods  and  chat- 

twen^  yean,  i^]^  ^nj  h^^  driven  afid  ridden  him  over  a  part,  airainst 

may  be  pro?ea  *            ^ 

under  a  general  the  will  of  the  defendant;  and  the  defendant  justified  the 

tn?eneofthe 

enjoyment  <u  trespasses  in  defence  of  the  possession  of  the  close. 

this,^  whether  Replication,  that  long  before,  and  at  the  times  when  &c. 

^^tedfora  ^^^  plaintiff  was,  and  from  thence  hitherto  has  been, 

Snfe  orfor a  *°^  ^^^^'  ^  occupier  of  Certain  land  near  the  said  close; 

^^S^K^Iw.  ^^^  ^^^  ^^^  plaintiff,  while  he  was  such  occupier,  and 

where  issue  is  the  Other  occupiers,  have  respectively,  for  and  during 

allegation  of  an  the  whole  period  of  forty  years  next  before  the  com- 

intemiption 

acquiesced  is,  mencement  of  this  suit  (a),  used  and  actually  enjoyed,  as 

ing!SeTater-  '  of  right  and  without  interruption,  a  certain  way,  unto, 

pro^inon"*  into,  through,  and  over  the  defendant's  close  (which  way 

Mrt(^"i^dme.  ^^  described  in  the  replication);  and  the  said  plaintiff 

"*Ais*°  sir  ^^^^°8  occasion  &c.  (justifying  the  act  of  the  plaintiff 

such  non.user  and  his  servant,  mentioned  in  the  second  plea,  in  virtue 

was  not  a  vo- 
luntary forbear-  of  the  right  of  way);  and  thereupon  the  defendant  of 

dence  that,  his  own  wrong  &c.     Rejoinder,  that  the  plaintiff  and 

Mon^e  non  divers  of  the  others  occupiers  of  the  lands,  whilst  they 


men^tbe       ^®^®  occupiers,  and  during  the  said  period  of  forty 
^ia^^n    years,  to  wit,  on  the  1st  oi  January  1797,  and  on  divers 

consideration 

for  being  al-^  («)  As  to  this  allegaUoa«  see  Wr^i  ▼.  WtlXumj^  1  Un.  4-  WO.  77. 

loved  to  iise'lt.  5L  C.  1  7y.  #  Gr,  375. 

Other 
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other  days  and  times  between  that  day  and  the  com-  18S6. 
mencement  of  this  suit,  were  interrupted  in  the  use  and 
enjoyment  as  of  right  of  the  way  in  the  replication  men-  «gainti 
tioned,  and  the  parties  so  interrupted,  submitted  to  and 
acquiesced  in  the  interruptions  for  the  space  of  one 
year  and  more  after  they  had  notice  thereof,  and  of  the 
persons  making  the  same,  and  while  the  parties  so  in- 
terrupted were  occupiers,  &c.  Verification.  The  sur- 
rejoinder traTersed  the  interruption  and  acquiescence  in 
manner  and  form  &c.     Similiter. 

Third  plea,  to  the  third  count,  that  the  plaintiiF  and 
his  servant  werie  attempting  to  drive  and  ride  the  horse 
over  a  part  of  the  defendant's  close,  &c. ;  and  the  plea 
justified  the  trespass  in  defence  of  the  possession  of  the 
close.  Replication,  as  the  replication  to  the  second  plea, 
mutatis  mutandis.  Rejoinder,  that  the  plaintiff  and  his 
servant  were  attempting  to  drive  and  ride  the  horse  over 
a  certain  part  of  the  close  in  a  north-easterly  line  and 
direction  from  &c.  (describing  the  direction),  which  are 
the  same  trespasses  committed  by  the  plaintiff  and  his  , 

servant,  mentioned  in  the  second  plea ;  and,  further,  that 
the  plaintiff  and  the  other  occupiers  of  the  said  lands 
have  not  respectively,  for  and  during  the  full  period  of 
forty  years  next  before  the  commencement  of  this  suit, 
used  and  actually  enjoyed,  as  of  right,  any  such  way  &c 
in  the  line  and  direction  hereinbefore  mentioned.  Ve- 
rification. Surrejoinder,  that  the  plaintiff  and  other 
occupiers  have,  for  and  during  the  full  period  &c.,  used, 
&C.,  the  said  way,  &c.,  over  the  said  close  in  the  line 
and  direction  mentioned  in  the  rejoinder.     Similiter. 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  Deoan^ 
shire  Summer  assizes,  18S4,  the  trespasses  were  proved,  ' 

and  prima  facie  evidence  of  the  enjoyment  of  the  way  for 
B  b  2  forty 
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1836. 

TiCKLM 

againtt 
Brown. 


forty  years  was  also  given.  The  defendant  proved  that, 
about  the  year  1800,  the  close  was  ploughed  up  for 
tillagei  and  that,  while  it  was  under  tillage,  which  was 
for  three  or  four  years,  the  way  had  not  been  used ; 
and  the  plaintiff's  counsel  having  suggested  that  this 
was  merely  an  abstinence,  by  the  parties  entitled  to  use 
it,  for  the  convenience  of  the  owner  of  the  close,  the  de- 
'  fendant  proposed  to  ask  a  witness  whether  Id.  a,  year 
had  not  been  paid,  in  1798,  by  the  occupiers  of  the 
land  in  right  of  which  the  way  was  claimed,  for  the  use 
of  the  way.  The  plaintiff's  counsel  objected  that  this 
evidence  could  not  be  given,  under  stat  2  Sl  S  fV.  4s. 
c.  71*  i.5.  (a).     The  Lord  Chief  Justice  rejected  the 

evidence. 


(a)  Stat  S  &  S  IT.  4.  c.  71.  f.  8.  enacts, «  That  no  claim  which  may  be 
lawfully  made  at  the  common  law,  by  custom,  prescription,  or  grant,  to 
any  way  or  other  easement,  or  to  any  watercourse,  or  the  use  of  any  water, 
to  be  eiyoyed  ^or  derived  upon,  over,  or  from  any  land  or  water  of  our 
said  Lord  the  King,  bis  heirs  or  successors,  or  being  parcel  of  the  duchy 
of  Letncaster  or  of  the  duchy  of  Comwallf  or  being  the  property  of  any 
ecclesiastical  or  lay  person,  or  body  corporate,  when  such  way  or  other 
matter  as  herein  last  before  mentioned  shall  have  been  actually  enjoyed 
by  any  person  claiming  right  thereto  without  inteiruption  for  the  full 
period  of  twenty  years,  shaU  be  defeated  or  destroyed  by  shewing  only 
that  such  way  or  other  matter  was  first  enjoyed  at  any  time  prior  to  such 
period  of  twenty  years,  but  nevertheless  such  claim  may  be  defeated  in 
any  other  way  by  which  the  same  is  now  liable  to  be  defeated ;  and  where 
such  way  or  other  matter  as  herein  last  before  mentioned  shall  have  been 
so  enjoyed-as  aforesaid  for  the  full  period  of  forty  years,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  appear  that  the 
same  was  enjoyed  by  some  consent  or  agreement  expressly  given  or  made 
for  that  purpose  by  deed  or  writing." 

Sect.  5.  enacts,  **  That  in  all  actions  upon  the  case  and  other  pleadings, 
wherein  the  party  claiming  may  now  by  law  allege  his  right  generally, 
without  averring^  the  existence  of  such  right  from  time  immemorial,  such 
general  allegation  shall  still  be  deemed. sufficient,  and  if  the  same  shall 
be  denied,  all  and  every  the  matters  in  thu  act  mentioned  and  provided, 
which  shall  be  applicable  to  the  case,  shall  be  admissible  in  evidence  to 
sustain  or  rebut  such  allegation ;  and  that  in  all  pleadings  to  actions  of 
trespass,  and  in  all  other  pleadings  wherein  before  the  passing  of  this 

act 


Baown. 
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evidence.      Evidence  was  also  offered  of  declarations        1836. 

made  by  occupiers  of  the  same  land,  antecedently  to        

the  close  being  under  tillage,  that  they  were  not  en-  againu 
titled  to  use  the  way  except  by  permission  of  the  owners 
of  the  close.  This  was  objected  to,  and  excluded.  Ver- 
dict for  the  plaintiff  on  all  the  issues.  In  Michaelmas 
term,  18S4,  Coleridge  Serjt  obtained  a  rule  to  shew 
cause  why  a  new  trial  should  not  be  had,  on  the  ground 
of  the  rejection  of  evidence  of  the  payment,  and  also 
of  the  rejection  of  evidence  as  to  the  declarations,  so  far 
only  as  the  admissibility  of  such  evidence  could  be  shewn 
by  virtue  of  the  statute :  but  the  rule  was  refused,  so 
far  as  it  was  applied  for  on  the  ground  that  the  de- 
clarations of  the  occupiers,  unaccompanied  by  any  act, 
were  evidence  independently  of  the  statute. 

In  Michaelmas  term  last,  on  the  18th  and  19th  of 
November  (a), 

Sir  JV.  W.  Folleit  and  Crawder  shewed  cause.  The 
evidence  rejected  was  not  admissible  on  either  of  the  last 
two  issues.     The  first  of  these  two  issues  is,  whether 


act  it  would  have  been  necenaiy  to  allege  the  right  to  hare  existed  from 
time  Immemorial,  it  shall  be  sufficient  to  aUege  the  enjoyment  thereof  as 
of  right  bj  the  occupiers  of  the  tenement  in  respect  whereof  the  same  is 
claimed  for  and  during  such  of  the  periods  mentioned  in  this  act  as  majr 
be  applicable  to  the  case,  and  without  claiming  in  the  name  or  right  of 
the  owner  of  the  fee,  as  is  now  usually  done ;  and  if  the  other  party 
sbaU  intend  to  rely  on  any  proviso,  exception,  incapacity,  disability^ 
contract,  agreement,  or  other  matter  hereinbefore  mentioned,  or  on  any 
cause  or  matter  of  fact  or  of  law  not  inconsistent  with  the  simple  fact  of 
enjoyment,  the  same  shall  be  specially  alleged  and  set  forth  in  answer  to 
the  allegation  of  the  party  claiming,  and  shall  not  be  received  in  evidence 
on  any  general  traverse  or  denial  of  such  allegation.  *' 

(a)  Before  Lord  Denman  C.  J.,  Pattestm,  ^nd    WiUiams  Js.     Cote- 
ridge  J.,  having  been  counsel  in  the  cause,  took  no  part 

B  b  a  there 
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18S6.       there  was  an  interruption,  acquiesced  in  by  the  occu- 
piers.    That  issue  was  upon  the  defendant,  who  did 

agamd  give  some  evidence  of  an  interruption  acquiesced  in, 
by  shewing  that  the  way  over  the  close  was  not  used 
while  it  was  under  tillage.  That  evidence  was  not 
pbjected  to ;  but  the  jury,  by  their  verdict,  have  shewn 
that  they  considered  it  insufficient.  Then,  how  could 
.  the  payment  of  money,  or  the  declaration  of  a  tenant, 
afiect  the  question  of  (act,  whether  the  way  was  un- 
interruptedly used?  It  is  said  that  the  payment  and 
declarations  are  evidence  to  explain  the  nature  of  the 
abstinence  from  using  the  way  by  the  parties  claiming 
right  to  it.  But  the  abstinence  was  long  after  the  pay- 
ment and  the  declarations;  so  that  the  connection 
between  these  facts,  as  to  which  evidence  was  rejected, 
and  the  interruption,  entirely  fails.  If  the  payment  had 
been  made  after,  or  during,  the  time  for  which  the  way 
was  not  used,  it  might  have  been  argued  that  such  pay- 
ment was  proof  of  acquiescence. 

On  the  last  issue,  the  plaiptiff  was  to  prove  that  the 
occupiers  of  the  liind  had  enjoyed  the  way  ^  in  the  direc- 
tion mentioned  in  the  rejoinder,  for  forty  years :  the 
interruption  was  not  asserted.  Then  it  is  attempted  to 
shew  that  this  enjoyment  was  by  virtue  of  an  agree- 
ment. But  the  fifth  section .  of  the  statute  expressly 
provides  that  a  party  relying  upon  the  enjoyment  having 
taken  place  under  any  contract  not  inconsistent  with  the 
simple  fact  of  enjoyment  (which  contract,  by  the  second 
section,  would  be  an  answer  to  the  proof  of  forty  years' 
uninterrupted  enjoyment,  if  it  were  by  deed  or  in 
writing),  must  set  it  forth  specially,  and  that  it  shall 
not  be  received  in  evidence  on  a  general  traverse  of  the 
allegation  of  enjoyment    The  agreement  here  s^t  up  is  . 

consistent 
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consistent  with  the  simple  fact  of  enjoyment.    If  this        1SS6. 


Tickle 


evidence  were  held  admissible,  the  statute  would  be 
repealed  in  two  ways ;  first,  by  allowing  an  agreement        agaifut 

Browii« 

not  under  seal,  or  written,  to  meet  the  proof  of  enjoy- 
ment; secondly,  by  allowing  it  to  be  given  in  evidence 
on  the  general  traverse.  In  The  Monmouthshire  Canal 
Compaty  v.  Harford  {a)  issue  ^^as  joined  on  a  plea  that 
an  easement  had  been  enjoyed  twenty  years  of  right  and 
without  interruption;  and  the  Court  appears,  from 
what  passed  in  the  argument  (for  no  express  judgment 
was  given  on  the  point),  to  have  held  that,  on  this 
general  traverse,  the  plaintiff  was  entitled  to  shew  that 
leave  was  asked.  That,  however,  b  very  different 
from  the  evidence  offered  here.  By  asking  leave,  the 
party  admits  his  want  of  right;  but  a  payment  shews 
only  that  the  enjoyment  was  under  a  contract.  In  the 
case  referred  to,  the  C!ourt  seems  to  have  relied  on 
Bright  V.  Walker  {b).  But  it  does  not  appear  that 
the  point  arose  in  this  latter  case.  [Patteson  J.  In  the 
other  case,  the  plea  was  of  a  twenty  years'  enjoy- 
ment, to  which  a  parol  licence  might  have  been  replied, 
though  not  to  an  allegation  of  forty  years'  enjoy- 
ment] In  those  cases,  there  would  have  been  the 
same  objection  to  proving  an  agreement,  whether  by 
word  of  mouth,  or  by  deed,  or  writing,  if  not  pleaded 
specially,  as  here:  besides  which,  there  is  here  the 
additional  objection  that  a  verbal  agreement  is  no  an- 
swer, even  if  pleaded.  The  Court,  in  Bright  v.  Wtd* 
ker  (c),  seem  by  the  expression,  ^^  if  he  shall  have 
occasional^  asked  the  permission  of  the  occupier  of  the 

(a)  iCr.M,^  R.  614.     &  CS  Tyrtoh,  68. 
{h)  1  CV.  ir.  f  22.  Sll.    &  C  4  Tyrvih.  50S. 
(£)  ICr.M^iR.  S19.     4  Tyrwh.  509. 
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land)'*  to  point  to  some  distinction  between  a  contract 
for  the  permanent  use,  and  a  contract  for  the  time 
only.  At  ail  events,  the  judgment  shews  only  that 
cases  may  occur  in  which  the  &ct  of  a  permission  may 
prevent  the  party  permitted  from  claiming  the  easement 
as  of  right  The  objection  to  the  proof  of  a  verbal 
agreement  here  is,  in  effect,  the  same  as  the  objection 
to  the  proof  of  a  written  agreement  would  be;  namely, 
that  it  is  an  attempt  to  negative  on  a  general  traverse 
the  fact  of  enjoyment  as  of  right,  by  shewing  that 
the  enjoyment  has  taken  place,  not  as  of  right,  that 
is  not  by  a  right  permanent,  or  adverse  to  that  of  the 
owner  of  the  close,  but  by  virtue  of  a  contract  con- 
sistent with  the  fact  of  simple  enjoyment.  [Patteson  X 
The  words  ^*as  of  right''  cannot  mean  an  adverse 
right;  for  the  statute  provides  that,  if  the  enjoyment 
be  under  an  agreement,  the  agreement  must  be  pleaded 
specially;  by  which  plea  the  allegation  of  enjoyment  ^^as 
of  right"  would  be  met,  not  by  way  of  denial,  bu^ 
by  way  of  ccmfession  and  avoidance.]  It  would  be 
H  right  under  the  agreement,  a  purchased  right  in  the 
present  case :  though  a  continual  necessity  of  obtaining 
leave,  at  each  time  of  user,  might  shew  the  absence 
of  a  right  The  mere  traverse  of  the  enjoyment  does 
not  put  in  issue  the  way  in  which  the  enjoyment  is 
obtained,  any  more  than,  in  trover,  a  traverse  of  the 
conversion,  by  a  plea  of  Not  Guilty,  puts  in  issue  the 
rightfiilnesss  or  wrongfulness  of  the  conversion  {a\ 
[Lord  Denman  C.  J.  That  is  a  very  different  case. 
Here  the  plaintiff  undertakes  to  prove  that  he  has 
eiyoyed  as  of  right] 


(a)  See  Frtmkum  t.  The  Earl  ofFdmouth,  8  ^.  {■  £.  45S. 
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sir  Jokn  Campbell^  Attomey-Generali  and    W.  C.        1SS6. 

jRame  contriL    The  evidence  was  admissible  under  both 

Tiettx 
issues.     First,  as  to  the  issue  on  the  interruption  al-       ^(dnn 

leged  to  have  been  acquiesced  in.  It  is  true,  as  urged 
on  the  other  side,  that  the  jury,  on  the  evidence  ad- 
mitted, have  negatived  the  interruption :  but  the  com- 
plaint is  that  they  had  not  before  them  the  whole  of  the 
evidence  properly  applicable  to  the  question.  The  pay- 
ment of  the  penny  was  so  applicable ;  for  it  shewed  an 
interruption  in  fact,  s,ince  the  owner  of  the  close  must 
be  understood  to  have  refused  the  passage  until  the 
payment  was  prombed :  it  shewed  also  an  acquiescence 
by  the  party  paying :  ,and  it  shewed  the  true  character 
of  the  non-user  which  afterwards  took  place.  And 
the  declarations  were  also  admissible  on  this  issue.  In- 
dependently of  the  statute,  if  the  party  had  declared, 
at  the  time  of  paying,  that  he  did  so  by  leave,  that 
would  have  been  evidence,  as  a  declaration  accompany- 
ing an  act  Here,  the  abstaining  is  accompanied  by  a 
declaration,  which  comes  to  the  same  thing.  But,  fur« 
tber,  the  statute  places  the  question  of  right  of  way  on  a 
continuity  of  user:  the  declarations  may  therefore  be 
carried  forward  to,  and  connected  with,  the  subsequent 
period  of  non-user,  inasmuch  as  the  statute  must  have 
the  eflect  of  connecting  all  that  passes  relatively  to  the 
user  or  non-user,  during  the  continuous  period.  Since 
the  statute,  therefore,  such  declarations  "are  on  the 
footing  of  declarations  made  at  the  time  of  the  subse- 
quent non-user.  Again,  the  stati^te  appears  to  alter 
the  law  as  to  the  effect  of  declarations  of  a  tenant  bind- 
mg  the  reversioner.     Woody.  Veal  {a)  shews  that  before 

(a)  5B.^AULA5^. 

the 
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1886.       the  atatute  they  could  not  so  bind  him.     But  the 

9tatute  b8$  made  the  acquiescence  by  the  tenant  in  an 

agtdtui  interruption  during  the  period  material ;  and  it  seems  to 
follow  that  his  declarations  during  the  period  must  be 
evidence;  for,  since  he  may  affect  the  reversioner  by 
^is  acts  of  acquiescenccji  there  is  no  reason  that  his 
declarations  of  acquiescence  should  not  affect  him  also. 
The  statute,  in  effect,  substitutes  the  occupier  for  the 
reversioner,  so  far  as  the  question  of  user  or  non-user 
is  concerned.  IPaiteson  J.  Before  the  statute,  the  acts 
of  tenants  might  be  evidence  against  the  reversioners, 
•  yet  their  naked  declarations  were  not  so.] 

As  to  the  last  issue.  It  has  been  attempted  to  treat ' 
the  question  as  if  the  evidence  of  payments  were  offered 
for  the  purpose  of  shewing  the  origin  of  the  easement. 
For  that  purpose  it  might  be  inadmissible.  But  it  is 
offered  to  shew  the  nature  of  the  enjoyment,  and  that  it 
was  not  an  enjoyment  by  a  person  claiming  as  of  right 
It  is  a  fact  inconsistent  with  the  simple  fact  of  such  en- 
joyment. But  it  could  not  be  pleaded  in  bar,  even  if 
there  had  been  a  stipulation  in  writing  for  payment;  for 
such  a  plea  would  not  confess  the  enjoyment  as  of  right, 
and  avoid  it,  by  shewing  that  it  was  under  an  agree- 
ment. Such  a  confession  and  avoidance  could  be 
pleaded  only  where  the  agreement  would  cover  and  be 
applicable  to  the  whole  period  of  enjoyment:  the  sta- 
tute, therefore,  when  it  directs  that  a  contract  or  agree- 
ment shall  be  specially  pleaded,  and  also  provides  that 
it  must  be  by  deed  or  in  writing,  refers  only  to  con- 
tracts which  account  for,  and  are  consistent  with,  the 
fact  of  an  enjoyment  as  of  right  during  the  whole 
period;  an^,  consequently,  to  such  contracts  only  as  are 
antecedent  to  the  beginning  of  the  eiyoyment    The 

legislature 
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legislature  cannot  have  intended,  by  the  second  sectbn,        1836. 
that  an  enjoyment  for  forty  years  by  leave  and  licence       Z, 
is  to  confer  an  absolute  right,  even  though  the  leave  and       agamd 
licence  was  given  during  the  terra.    Yet,  if  they  did 
not  mean  that,  evidence  of  the  leave  and  licence  must 
be  admissible  under  the  general  traverse,  since,  as  has 
been  shewn,  it  could  not  be  pleaded  in  bar.     Supposing 
that,  on  each  occasion  of  user,  the  party  using  had 
asked  leave,  or  had  declared  that  he  did  not  claim  as  of 
right,  surely  this  must  have  been  evidence  under  the 
general  traverse.    But  what  is  the  difference  between  a 
leave  given  Mies  quoties^  and  a  leave  for  a  definite 
period  ?  In  The  Monmouthshire  Canal  Compaty  v.  Har^ 
ford  {a)  applications  for  leave,  and  the  granting  of  a 
parol  licence^  were  held  admissible  upon  a  traverse  of 
a  plea  of  twenty  years'  enjoyment,  although,  in  that  cas% 
the  statute  does  not  prevent  the  pleading  of  a  parol 
contract  in  bar,  as  it  does  in  the  case  of  a  for^  years^ 
enjoyment.     Such  evidence  in  fact  shews  that  neither 
the  enjoypent  before,  nor  that  after,  the  leave  given^ 
was  of  right.     The  payment  of  the  penny  cannot  make 
the  case  different  from  that  of  a  gratuitous  licence.     So 
Parke  B.  in  Bright  v.  Walker  (b)  says  that  if  the  claim- 
ant ^  shall  have  occasionally  asked  the  permission  of 
the  occupier  of  the  land  —  no  title  would  be  acquired.'^ 
IPattesonJ*    Do  you  say  that  by  replying  a  deed,  when 
one  exists,  a  party  denies  the  enjoyment  as  of  righf^ 
or  that  he  confesses  it  ?    If  he  deny  it,  how  can  it  be 
matter  of  special  replication?  if  he  confess  it,*  iis  that 
reconcileable  with  your  argument,  that  proof  of  licence 

(•)  lCr.M.i  J2. 614.     &  C  S<I^rwk.6S. 
(6)  iCn  M,4;  J2,  S19.     S,  C  4  T^hoh.  509. 
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1836.        supports  the  traverse  of  the  enjoyment  as  of  right?]    It 
^  iS|  perhaps,  di£5cult  to  construe  all  the  provisions  of  the 

agahui  Statute  consistently  with  the  strict  rules  of  pleading. 
But  the  true  construction  seems  to  be  that,  if  a  deed, 
explaining  the  whole  enjoyment,  were  specially  pleaded, 
that  would  be  a  confession  that  the  enjoyment,  during 
the  whole  period,  had  been  of  right ;  but  it  would  be  an 
answer  to  that  case  of  enjoyment  as  of  right  which  ap* 
peared  prima  facie  on  the  other  side.  But,  if  a  licence 
were  proved  to  have  been  asked  and  given  during  the  pe- 
riod, that  would  shew  that,  till  the  licence  was  given,  and 
after  it  had  expired,  there  was  no  enjoyment  at  all  as  of 
right ;  and  this,  even  on  the  supposition  that  an  enjoy- 
ment under  such  a  licence  is,  in  the  statutable  sense, 
an  enjoyment  as  of  right.  In  fact,  the  argument  on  the 
other  side  must  be  carried  to  this  length  ;  that,  if  the 
party  claiming  the  easement  prove  by  a  witness  the 
simple  fact  of  user  for  forty  years,  the  opposite  party 
cannot  cross-examine  such  witness  as  to  the  nature  and 
circumstances  of  the  user. 

Cur.  adv.  vuU. 

Lord  DENAf  AN  C.  J.  in  this  term,  February  1st,  de- 
*  livered  the  judgment  of  the  Court     After  having  stated 
the  pleadings,  his  Lords)iip  proceeded  :  — 

At  the  trial,  it  was  proposed,  on  the  part  of  the  de- 
fendant, to  shew  that  a  parol  i^greement  had  been  made, 
and  consideration  paid  for  passing,  in  the  year  1798. 
This  evidence  was  offered  on  the  first  issue  (a),  to  ne- 
gative the  enjoyment  for  forty  years  as  rfrighL  And 
it  was  also  offered  on  the  second  issue  {b\  as  of  itself 

(a)  The  inue  on  tbe  third  plea. 
{b)  Tbe  issue  on  tbe  second  plea. 

shewing 
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shewing  an  interruption  acquiesced  in,  or  at  all  events        1896. 
as  explanatory  of  the  character  of  a  cessation  to  use  the       — — - 

TlOKU 

way  for  four  years,  commencing  in  1800,  which  oes-  ognntt 
sation  was  proved,  and  ascribed  by  the  defendant  to 
interruption,  but  by  the  plaintiff  to  a  voluntary  absti- 
nence from  user,  on  account  of  the  close  being  in  tillage. 
The  evidence  was  rejected,  and  the  plaintiff  hfid  a  ver- 
dict A  rule  nisi  for  a  new  trial  on  the  ground  of  that 
rejection  having  been  granted,  the  case  was  argued  in 
last  Michaelmas  terra. 

The  question  turns  upon  the  second  and  fifth  sections 
of  Stat.  2  &  3  JV.4f.  ^.71.,  which  the  Court  is  called 
upon  to  construe,  with  reference  both  to  the  law  and 
the  form  of  pleading ;  and,  in  so  doing,  we  have  the 
assistance  of  the  cases  of  Bright  v.  Walter  (a),  and  The 
Monmouthshire  Canal  Compam/  v.  Harford  {b)^  in  which 
this  act  of  parliament  came  under  the  consideration  of 
the  Court  of  Exchequer. 

The  second  section  of  the  act  is  in  the  following  words 
(his  Lordship  here  read  the  second  section  of  the  act), 
and  the  fifth  section  in  the  following  (his  Lordships 
here  read  the  fifth  section).  ^ 

The  greatest  difiiculty  arises  from  the  language  of 
the  concluding  paragraph  of  this  section,  and  more 
particularly  from  the  words  ^^  or  any  cause  or  matter 
of  fact  or  of  law  not  inconsistent  with  the  simple  fact 
of  enjoyment"  As  all  these  matters  are  required  to 
be  specially  pleaded,  and  forbidden  to  be  given  in 
evidence  under  a  general  traverse  of  the  enjoyment 
as  of  right,  it  is  plain  that  they  are  treated  by  the 
legislature  as  consistent  with  such  an  enjoyment;  and 

(a)  I  C.  M.i  B.  211.     S  C.4  Tynoh.  509. 

(b)  1  C.  If.  j*  R.  614.     SL  as  T^noh,  68. 

as, 
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18S6.  as,  by  the  rules  of  pleading  and  of  logical  reasoningi 
crery  allegation  by  way  of  answer,  which  does  not 

<««^«f  deny  the  matter  to  which  it  is  proposed  as  an  answer, 
is  taken  to  confess  it,  we  must  conclude  that  the  le- 
gislature used  the  words  **as  of  right "  in  such  a  sense, 
as  that  a  party  confessing  the  enjoyment  '*  as  of  right" 
for  forty *years  or  twenty,  as  the  case  may  be,  may  ac- 
count for  and  avoid  the  effect  of  it  by  alleging  in  theone 
case  a  consent  or  agreement,  provided  it  be  by  deed  or 
writing  (see  sect  2),  and  in  the  other  any  contract  &c. 
written  or  parol  (see  section  5).  It  follows  that  the 
words  as  qfrigfit  cannot  be  confined  to  an  adverse  right 
from  all  time  as  far  as  evidence  shews;  for,  if  they  were 
so  confined,  such  enjoyment,  once  confessed,  could  not 
be  avoided  by  replying  that  it  was  held  by  contract, 
which  is  not  adverse.  Again,  as  the  legal  right  to  a  way 
cannot  pass  except  by  deed,  it  is  plain  that  the  words 
*^  enjoyment  as  of  right "  cannot  be  confined  to  enjoy- 
ment under  a  strict  legal  right ;  for  then^a  *' consent  or 
agreement "  in  "  writing,"  not  under  seal,  of  which  the 
second  section  speaks,  could  not  account  for  such  en- 
joyment The  words,  therefore,  must  have  a  wider 
sense;  and  yet  they  must  have  the  same  sense  as  the 
words  **  claiming  right  thereto  "  in  the  second  section, 
otherwise  there  will  be  incongruities  in  the  construction 
of  the  act  It  seems,  therefore,  that  the  "  enjoyment  as  of 
right"  must  mean  an  enjoyment  had,  not  secretly  or  by 
stealth,  or  by  tacit  sufferance,  or  by  permission  asked 
from  time  to  time,  on  each  occasion  or  even  on  many 
occasions  of  using  it ;  but  an  enjoyment  had  openly, 
notoriously,  without  particular  leave  at  the  time,  by  a 
person  claiming  to  use  it  without  danger  of  being  treated 
as  a  trespasser,  as  a  matter  of  right,  whether  strictly 

legal 
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l^^al  by  prescription  and  adverse  user  or  by  deed  con-  18S6. 
ferring  the  right,  or,  though  not  strictly  l^;al,  yet 
lawful  to  the  extent  of  excusing  a  trespass,  as  by  a 
consent  or  agreement  in  writing  not  under  seal,  in  case 
of  a  plea  for  forty  years,  or  by  such  writing  or  parol 
consent  or  agreement,  contract  or  licence,  in  case  of  a 
plea  for  twenty  years.  According  to  this  view  of  the 
act,  a  licence  in  writing  must  be  replied  to  a  plea  of 
forty  years'  enjoyment,  if  it  cover  the  whole  time,  and 
the  same  of  a  parol  licence  in  case  of  a  plea  for  twenty 
years. 

But  it  was  argued  by  the  Attorney-General,  that 
each  leave  given,  in  case  of  permission  repeatedly  asked, 
is  as  much  a  consent  or  agreement  pro  hac  vice  as  a 
consent  or  agreement  for-  twenty  years,  and  therefore, 
according  to  this  view  of -the  act,  ought  to  be  replied, 
which  is  contrary  to  the  decision  of  the  Monmouthskire 
Canal  Compani/  v.  Harford  {a).  On  looking  at  the  re- 
port of  that  case,  we  find  that  the  decision  rests  on  this 
ground,  viz.  that  the  asking  leave  from  time  to  time 
witMn  the  forty  or  twenty  years,  breaks  the  continuity 
of  the  enjoyment  as  of  right,  because  each  asking  of 
leave  is  an  admission  that,  at  that  time,  the  asker  had 
no  right;  and,  therefore,  the  evidence  of  such  asking 
wii/iin  the  period  is  admissible  under  a  general  traverse 
of  the  enjoyment  for  forty  or  twenty  years  as  of  right. 
To  this  ground  of  decision  we  quite  accede ;  and  it  will 
follow  that,  not  only  an  asking  leave»  but  an  agreement 
commencing  within  iheperiodj  may  be  given  in  evidence 
under  the  general  traverse,  notwithstanding  the  words 
of  the  fifth  section ;  for  the  party  cannot  and  does  not 

(a)  1  O.  jr.  t  JB.  614.     8.C.6  2VrwA.  68. 

rely 
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rely  on  it  as  an  answer  to  an  enjoyment  as  of  right 
which  he  confesses,  nor  as  avoiding  any  such  enjoyment 
during  the  time  covered  by  the  agreement;  bat  as 
shewing  that  there  was  not,  at  the  time  when  the  agree- 
ment was  made,  an  enjoyment  as  of  right ;  and  so  the 
continuity  is  broken,  which  is  inconsistent  with  the 
simple  &ct  of  enjoymen|t  during  the  forty  or  twenty 
years. 

The  evidence  proposed  ought  therefore  to  have  been 
received  on  the  first  issue ;  and,  on  the  second,  it  may 
also  have  been  admissible,  to  shew  that  the  cessation  to 
use  was  by  reason  of  want  of  right,  and  not  from  volun- 
tary abstinence. 

The  nile  for  a  new  trial  must  therefore  be  made  ab- 
solute. 

Rule  absolute  (a). 

(a)  See  Beaaeley  ?.  OorAtf,  S  New  Ca,  705. 


Janua^  12tl|. 


The  King  against  George  Henry  Ward, 
Esquire. 


Onthetnalof    ¥NDICTMENT,  Stating  that  the  Medina  river  was 

an  indictment       M.  .      i  i        .  i  t^.      • 

for  a  nuisance  an   ancient  navigable  river  and    common    Kings 

rivtf "and  oDm-  highway  for  alt  the  liege  subjects,  &c.,  with  vessels, 
Wghwajf illed  boats,  &c.,  to  pass,  repass,  and  navigate,  &c.,  and  that 
^*!!"5!!!i!*'^    the  defendant,  in  a  certain  part  thereof  called  Ccyaoes 

c*y  Dy  erecting  '■ 

an  embank.       harbour,  uDon  the  soil  and  in  the  waterway  of  the  said 

ment  m  the  ^        '      •  ' 

waterway,  a 

finding  by  the  jury  that  the  embankment  was  a  nuisance,  but  that  the  inconvenience  was 

ODunterbalanced  by  the  public  benefit  arising  from  the  alteration,  amounts  to  a  Terdict  of 

Guilty. 

It  is  no  defence  to  such  an  indictment,  that,  although  the  work  be  in  ^  some  degree  a 
hindianoe  to  navigation,  it  is  advantageous,  in  a  greater  degree,  to  other  uses  of  the 
port. 

river 
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rirer  and  highway,  did  erect  and  continue  a  certain        18S6. 


The  Kmo 


building  of  stones,  8tc.,  across  the  stream  and  waterway 
of  die  said  river,  by  reason  whereof  the  liege  subjects,  agcnmt 
Stc,  could  not  pass,  repass,  and  navigate,  8tc.,  as  they 
before  used,  and  of  right  ought,  &c.  (a).  Plea,  Not 
Guilty.  This  indictment  was  tried  before  Lord  Den- 
man  C.  J.  at  the  Winchester  Summer  assizes,  1834.  The 
principal  points  of  the  case,  as  stated  by  his  Lordship  in 
delivering  judgment  upon  the  motion  made  to  set  aside 
the  verdict  as  after  mentioned,  were  as  follows :  — 

The  subject  of  indictment  was  a  causeway  project- 
ing into  the  water,  and  raised  on  a  kind  of  platform. 
The  causeway  originally  was  of  gravel,  shingle,  and 
stone,  called  a  hard,  and  went  sloping  down  to  the  water. 
The  defendant's  father  had  sued  out  a  writ  of  ad  quod 
damnum,  under  which  the  proceedings  were  regularly 
conducted  to  their  close ;  then  he  removed  the  cause- 
way, and  made  a  new  one  along  the  water's  edge,  con- 
siderably to  the  South.  In  the  year  1833,  this  new 
causeway  or  wharf  (i)  was  considerably  lengthened 
in  the  same  direction,  which  was  inwards  up  the  har- 
bour. It  was  also  then  first  raised  on  piles,  and  much 
heightened,  and,  instead  of  sloping  down,  it  is  now, 
at  the  extremity,  five  feet  four  inches  higher  than  the 
shore. 

The  indictment  was  preferred  by  the  corporation  of 
Newportj  on  the  complaint  of  the  harbour  master  and 
water  bailifi^,  who  are  sworn  to  present  nuisances  in  the 
harbour.     The  case  which  the  prosecutors  sought  to 

(o)  See  the  indictment  more  fully  set  out  at  the  end  of  this  case. 

(6)  There  was  a  wharf  in  front  of  the  FoutUam  Inn  (not  complained 
of)  with  which  the  causeway  communicated;  see  p.  387,  post.  The 
counsel  on  both  sidca  treated  the  wharf  and  caumway  a  distinct. 

Vol.  IV.  C  c  establish 
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establish  may  be  taken  from  the  followJug  passage, 
which  I  copy  from  my  note  of  the  harbour  master's 
evidence :  r— ^  The  causeway  is  decidedly  an  inconve- 
nience to.  the  navigation.  Small  vessels  of  twenty-six 
or  '  twenty-eight  tons  are  much  obstructed  in  their 
tacking,  when  matking  their  way  up  to  Newport  with 
the  tide.  They:  were  in  the  habit  of  using  a  setting- 
pole»  which. this  pi^vents,  and  donds  them  out  into  the 
best  (a)  of  the  water.' .  He  described  also  some  in- 
convenience to  which  square-rigged  vessels,  lightermen, 
and  row4x)ats  were  exposed  in  consequence  of  the 
present  state  of  the  causeway,  both  as  to  navigation 
and  landing.  Many  witnesses  were  called  in  support 
of  these  allegations.  On  the  defendant's  part,  some 
witnesses  denied  the  existence  of  these  inconveniences 
altogether;  others  represented  them  as  very  trifling. 
But  be  mainly  placed  his  defence  on  the  advantages 
obtained  by  the  public  from  the  general  result  of  the 
alteration,  which  were  thus  described  by  the  ci^tain 
of  a  steam-boat:-^'  I  consider  the  alteration  a  great 
benefit  to  the  public ;  first,  in  launching  and  landing 
boats  more  readily;  secondly,  steam*boats'  (and  of 
course  other  vessels)  '  can  approach  where  they  could 
not ;  thirdly,  vessels  obtain  shelter  from  the  quay.'  And 
these  results  were  hardly  disputed  on  the  part  of  the 
prosecution.  The  learned  counsel  cited  Bex  v.  Bus" 
sell  (J),  and  Hale^  De  Portibtts  Maris,  p.  85.  (c).* 

In  summing  up  the  evidence  after  a  long  trial,  I  asked 
the  jury  to  state  their  opinion  whether  the  causeway  in 
its  altered  state  was  a  nuisance  to  the  navigation  of  the 


(a)  The  witneM  eipUined  this  to  mean  the  deepest. 

(b)  eB.  4;a  SG€. 

{c)  Qh  7.  Jlarjsraue'M  Ltm  Tracts.     ,     • 


river : 


Ward. 
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river;  and  whether  the  public  benefit  was  greater  than        18S6. 
the  inconvenience.     The  jury,  after  deliberation,  stated      _    _ 
that  an  impediment  had  been  created ;  but  I  declined  to        agmna 
receive  that  expression,  as  not  necessarily  equivalent  to 
the  word  nuisance,  which  might  be  too  trifling  in  degree 
to  be  properly  so  called.     They  said  at  length  that  they 
considered  it  to  be  a  nuisance ;  but  they  added,  both  at 
first  and  at  last,  that  the  inconvenience  was  counterba- 
lanced by  the  public  benefit  arising  from  the  alteration 
made  by  the  defendant. 

In  addition  to  the  facts  recapitulated  as  above  by  the 
Lord  Chief  Justice,  the  following  particulars  were  stated 
at  the  trial,  some  of  which  were  adverted  to  in  argu- 
ment upon  the  after-mentioned  rule :  —  The  causeway 
built  by  Mr.  Ward  the  father  was  erected  in  1823.  The 
whole  was  the  defendant's  private  property.  It  was  re- 
presented, on  behalf  of  the  prosecution,  that  the  cause- 
way extended  below  low  water  mark.  On  the  defendant's 
part,  this  was  denied  to  be  the  case,  except  at  particular 
tides.  The  way  from  the  present  causeway  into  the  town 
of  C&wes  was  either  through  the  Fountain  Inn,  which  was 
Mr.  WarcPs  property,  or  under  an  archway,  formed  by 
part  of  the  Fountain  premises.  The  latter  passage,  and 
the  causeway,  were  open  at  all  times  for  landing  and  em- 
barking. It  was  stated  as  probable  that  the  number  of 
persons  using  the  causeway  for  those  purposes,  in  a 
year,  amounted  to  50,000.  Steam-boat  proprietors  paid 
2d.  for  each  passenger  landing  and  embarking,  which 
amounted  to  200/.  a  year  (a).  Other  persons  landed  and 
embarked  without  paying.     Instances  were  mentioned, 

(a)  It  was  represented,  on  behalf  of  the  defendant,  that  the  payments 
mentioned  were  required  at  the  wharf  only,  and  that  the  causeway  (as 
distinguished  tnm  the  wharf)  was  free. 

C  C  2  in 
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18S6.        in  which  persons  going  to  and  from  a  particular  steam- 
"        boat  had  been  forbidden  to  land  where  the  other  steam- 

Tbe  KiKQ 

^airui  boat  passcngcrs  landed ;  but  this  f^peared  to  have  takea 
place  at  the  wharf,  and  before  the  defendant's  time. 
Cattle  and  goods  landed,  or  going  out,  were  paid  for, 
but  not  in  all  instances*  There  are  other  places  in 
Cowes^  where  persons  are  at  liberty  to  land  and  embark 
at  all  times,  but  no  other  where  it  is  always  convenient 
to  do  so.  Some  evidence  was  given  (but  contradicted 
by  the  defendant's  witnesses)  to  shew  that  the  cause- 
way had  occasioned  accumulations  of  sand  and  mud  in 
parts  of  the  harbour.  In  answer  to  the  evidence  adduced 
to  shew  that  the  causeway  narrowed  the  space  for  tack* 
ing,  and  thereby  interfered  with  the  navigation,  it  was 
stated  that  there  was  a  line  of  moorings  farther  out  in  the 
stream  than  the  end  of  Mr.  fVanTs  causeway,  on  the 
same  side,  and  a  similar  line  on  the  opposite  side ;  that 
pilot  and  other  vessels  constantly  lay  at  these  moorings ; 
that  the  space  between  them  and  the  shore  was  usually 
occupied  by  small  boats;  and  that  the  regular  course  for 
vessels  going  up  the  Medina  was  between  the  two  lines 
of  moorings.  But  it  was  also  stated  that  vessels  tack- 
ing often  kept  their  course  as  far  as  the  depth  of  water 
would  allow ;  that,  at  the  place  in  question,  the  harbour 
was  very  narrow,  and  the  tide  strong,  and  that  it  was 
often  important  for  vessels  working  in  or  out  to  have  an 
opportunity  of  making  as  long  tacks  as  possible.  FoUetty 
in  addressing  the  jury  for  the  defendant,  insisted,  not 
only  upon  the  usefulness  of  the  work  in  question  to  the 
harbour,  but  also  upon  the  benefit  conferred  by  it  on 
tlie  Isle  of  Wight  generally,  in  favouring  the  resort  of 
visitors. 

On   the   above  finding  of  the  jury,  FoUett,  in  thq 

ensuing 
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ensuing  term,  obtained  a  rule  to  shew  cause  why  a  ver- 
dict of  Not  Guilty  should  not  be  entered,  on  the  ground 
that  the  finding  amounted  to  an  acquittal     In  the  last        against 
term  {a)j 


Erie  and  Sewell  shewed  cause*  The  benefits  arising 
from  this  work  are  either  inconsiderable,  or  felt  only  by  a 
portion  of  the  public.  They  are  for  the  most  part  re- 
ceived only  at  particular  seasons,  whereas  the  obstruction 
b  constant.  No  permanent  right  of  access  to  this  cause- 
vfB,j  is  given  to  the  public:  some  persons  have  been 
warned  o£P;  othef*s  pay  to  embark  or  disembark.  And, 
supposing  that  the  defendant  had  dedicated  the  causeway 
to  the  public  as  far  as  lay  in  him,  it  does  not  appear 
that  his  own  right  to  the  soil  was  more  than  temporary, 
in  which  case  there  could  be  no  dedication  unless  the 
owner  of  the  fee  consented;  Wood  v.  Veal(b).  The 
act  of  erecdng  this  causeway  was  not  done  in  immediate 
exercise  of  any  of  the  rights  appertaining  to  a  port,  as 
the  right  of  passage,  of  landing  and  embarking,  of  fish- 
ing, or  of  staying  for  shelter  or  to  take  in  goods,  al- 
though it  might  ultimately  favour  the  enjoyment  of  those 
rights.  The  immediate  act  was  a  nuisance  to  known 
vested  rights,  and  is  not  to  be  justified  by  a  reference  to 
distant  results,  or  advantages  to  be  reaped  by  a  dif- 
ferent part  of  the  community  from  that  which  suffers 
the  inconvenience.  No  authority,  unless  it  be  Rex  v. 
Russell  {c)^  contradicts  this  proposition.     In  that  case 

the 

(a)  November  18th.  Before  Lord  Denman  C.  J.,  Patteson,  Williams, 
and  Coleridge  .Ts. 

iP)  5Bi  Aid.  454. 

(c)  6B,j;C.  566.    In  answer  to  an  inquiry  made  by  the  Court,  as  to 

this  case,  at  the  beginning  of  the  present  argument,  Crestwell  stated  that 
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1836.  the  defendant's  counsel  mainly  relied  upon  Hale^  De 
Partibus  MariSf  paxt  ii.  c.  vii.  (a).  Lord  Hale  there 
gives  several  examples  of  nuisances  *^  common  to  all 
men  that  have  occasion  to  come,  go,  or  stay  at  ports." 
The  fourth  of  these  is  '^  the  building  of  new  wears  or  in* 
hancing  of  old,  whereby  navigation  or  passage  of  vessels 
is  obstructed."  That  is  stated  absolutely,  and  without 
limitation,  as  a  head  of  nuisance.  It  n^ay  be  said  that 
in  the  following  paragraph,  where  he  gives,  as  a  fifth 
instance,  '^  the  straitening  of  the  port,  by  building  too 
far  into  the  water,  where  ships  or  vessels  might  have 
formerly  ridden,''  he  adds,  ^^  for  it  is  to  be  observed, 
that  nusance  or  not  n  usance  in  such  case  is  a  question 
of  fact."  But  the  preceding  instance  is  stated  positively, 
and  without  qualification,  as  one  of  nuisance.  In  this 
fifth  paragraph,  Lord  Hale  merely  shews  that,  where  a 
structure  is  erected  below  the  high  water  or  the  low 
water  mark,  it  is  not  therefore  inevitably  a  nuisance; 
as,  for  example,  if  it  be  built  in  a  place  where  the  water 
flowed  among  shallows :  and  undoubtedly  other  instances 
of  the  same  kind  mijght  be  put,  where  the  structure 
could  not  possibly  be  a  nuisance.  Hak^s  conclusion  is 
that,  in  the  case  ^^  of  building  within  the  extent  of  a 
port  in  or  near  the  water,  whether  it  be  a  nusance  or 
not  is  quastio  facti^  and  to  be  determined  by  a  jury 
upon  evidence,  and  not  quastio  juris.**     The  jury  are 

a  fresh  indictment  had  been  preferred  against  Mr.  RutteUy  raising  the 
same  question  as  before ;  that  the  cause  had  been  tried  at  the  CarUde 
assises  before  IluUock  B.,  and  certain  facts  found  by  the  jury,  which 
were  to  have  been  made  the  basis  of  a  special  verdict;  but  that,  in  con-* 
sequence  of  the  death  of  the  learned  Judge,  difficulties  had  arisen  in 
settling  the  verdict,  and  the  case  had  not  proceeded ;  one  cause  of  which 
was,  that  the  question  had  been  rendered  less  important  by  the  general 
use  of  steam-boats  for  towing, 
(a)  Harg.  Law  Tracts  85. 

to 
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to  say  whether  or  not  the  thing  complained  of  is  a        1996. 
Ottisance  to  any  right  existing,  and  which  can  be  known  ~ 

at  the  tiin^e.     Here  the  jury  have  found  Mr.  fVar^s       a^akut 
causeway  to  be  such  a  nuisance ;  and^  if  that  has  been 
rightly  found  within  the  meaning  of  the  passages  of 
/fofe  referred  to,  it  is  no  answer  to  say  that  some  be- 
nefit is  produced*  A  nuisance  is,  in  the  contemplation  of 
the  law,  criminal;  and  it  is  against  first  pdnciples  to  say 
that  there  can  be  a  compensation  or  set-off  for  a  crime. 
In  Rex  V.  Lord  Grosoenor  {a\  also  referred  to  in  Bex  v. 
Busseil {b\  Jibott  C.  J.  left  it  to  the  jury,  "whether 
die  convenience  of  the  public  at  large,  or  of  that  por- 
tion of  it  which  is  interested  in  the  navigation  <^  die 
river  Thames  has  been  affected  or  diminished  by  this 
alteration."     He  does  indeed  say,  "  The  public  have  a 
right  to  all  the  convenience  which  the  former  state  of 
the  river  afforded,  unless  by  the  change  some  greater 
degree  of  conveaience  is  rendered."     But  the  niode 
of  putting  the  case  there  was  consistent  with  the  con- 
struction just  given  to  the  passages  in  Hale.     The  ques- 
tion substantially  laid  before  the  jury  was,  whether, 
considering  the  advantages  arising  from  the  exlst^ce 
of  the  recess  which  had  been  blocked  np,  the  public 
bad,  upon  the  whole,  any  beneficial  right  in  its  con- 
tinuance.     The  Lord  Chief  Justice  was  evidently  of 
opinion  that  if,  at  the  time  of  the  erection,  the  public 
was  deriving  any  benefit  from  the  state  of  things  in- 
terfered with  by  the  act  of  the  defendants,  they  were  not 
entitled  to  take  that  benefit  away.     He  says,  at  the  end 
of  his  address  to  the  jury,  **  The  question  is,  whether  if 
this  wharf  be  suffered  to  remain,  the  public  convenience 

<«)  S  SUark.  N.  P.  C.  511.  (6)  6  J9.  ^  C.  S66. 

C  c  4  will 
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1 896.  will  suffer.'*  —  "  Although  the  benefits  which  were  en- 
_  joyed  before  the  erection,  were  limited  to  particular 
times  and  seasons  of  the  weather,  and  were  enjoyed 
but  occasionally,  yet  the  public  is  not  to  be  deprived  of 
them  by  the  erection  of  a  wharf  for  mere  private  con- 
venience.'* His  Lordship  did  not  there  look  to  any  but 
the  immediate  effects  of  the  alteration ;  and,  even  if  a 
wider  construction  could  be  given  to  his  language^  the 
question  put  by  him  could  be  carried  no  farther  than 
this ;  whether  the  public,  formerly  exercising  the  right 
said  to  be  taken  away,  reaped  greater  benefit  from  the 
alteration,  than  the  same  public  had  derived  from  the 
original  state  of  things.  But  even  that  construction 
would  not  affect  the  present  question ;  for  not  only  are 
the  injury  and  benefit  not  ejusdem  generis^  but  one 
portion  of  the  public  suffers,  and  another  receives  the 
compensation. 

There  does  not  appear  to  be  any  authority  upon  the 
point  since  this  case,  except  Rex  v.  Russell  {a).  In  that 
case  there  were  peculiar  circumstances.  The  staiths 
had  in  some  degree  been  recognised  by  an  act  of  par- 
1iaiient„  which  gave  the  public  certain  rights  in  resort- 
ing to  them,  and  so  far  made  them  a  matter  of  public 
concern.  Besides,  the  question  being  whether  or  not 
the  staiths  were  a  nuisance  to  the  navigation  of  the  river 
Ti/ne^  it  was  proved  that  they  benefited  it  in  one  re- 
spect, namely,  by  clearing  it  of  keels.  The  alleged 
injury  to  the  navigation  was  attended  by  a  direct  benefit 
to  the  navigation.  Lord  Tenterden  thought  that,  if  the 
case  had  been  lefi:  to  the  jury  entirely  upon  the  question 
of  injury  to  the  navigation,  and  a  verdict  found  for  the 

(a)  6  £.  4-  C.  566. 

defend- 
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defendants,  no  objection  could  have  been  taken.     It  is        1836. 

true  that  Bayley  and  HolroydJs.  thought  that  Bajf' 

ley  3.  had  properly  directed  the  jury,  in  his  summing  up, 

to  take  into  their  consideration  advantages  accruing  to 

distant  portions  of  the  community ;  but  Lord  Tenterden 

was  of  a  different  opinion.     This  case  was  relied  upon 

in  argument  in  Rex  v.  Pease  (a) ;  but  the  Court,  there, 

treat  the  decision  as  questionable.  The  authorities  cited 

for  the  prosecution  in  Rex  v.  Russell  {b)  shew  that  an 

individual  cannot  justify  interfering  with  public  rights 

of  his  own  authority,  even  where  it  may  be  alleged  that 

in  so  doing  he  has  given  some  benefit  to  the  public; 

Rex  V.  fVarde  {c\  Payne  v.  Partridge  {d).     In  Hind  v. 

Manfield  (e)  it  was  laid  down,  without  qualification, 

that  an  individual  could  not  divert  part  of  the  river 

Thames^  and  thereby  weaken  the  current,  without  «n  ad 

quod  damnum,  ^^  because  that  river  is  as  an  highway." 

To  allow  the  kind  of  defence  attempted  in  this  case 
would  introduce  very  inconvenient  inquiries.  Por  ex- 
ample, it  is  alleged  that  the  work  complained  of  pro- 
motes the  general  prosperity  of  the  Ide  of  Wigkty  by 
fiivouring  the  resort  of  visitors  and  giying  an  impulse  to 
trade  and  to  improvements.  How  can  a  jury  try  such  a 
question  ?  They  can  estimate  the  injury  done  in  a  par- 
ticular quarter ;  but  the  benefit  which  may  be  indirectly 
conferred  upon  places  at  a  distance  is  too  wide  a  subject 
for  them  to  enter  upon.  So,  in  Rex  v.  Russell  {b)^  it  was 
said  that  the  coal  staiths  produced  an  ultimate  benefit  to 
the  inhabitants  of  London ;  but  a  Northumberland  jury 
could  not  judge  of  that.     Nor  is  the  principle  a  just  one, 

(a)  AB.iAd.  SO.  (6)  SB.4;C.  566. 

(c)  Cro.  Car.  266.  (d)  1  8alk.  IS. 

(e)  M>y,  lOS. 

that 
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1886.  that  a  nuisance  in  one  place  may  be  compensated  by 
any  degree  of  benefit  conferred  in  another;  asiif -agffi»- 
ometer  created  a  nuisance  in  Soutkwarki  and  dt  was  ai^ 
swered  that  the  gas  lights  connectediwith  itfwere  bene- 
ficial to  a  street  in  Jjtmdon.  No  comparison  can  be 
instituted  between  accommodation  to  one  set  <of  persons, 
and  loss  of  rights  to  another.  And  where  would  this 
kind  of  justification  stop?  If  an  actual  benefit  may  be 
alleged,  so  may  an  intended  benefit.  A  man'  may  erect 
a  causeway  which  will  be  convenient  to  steam-boats  in  (a 
place  where  none  are  used,  butwhenehe  says  he  will 
establish  them;  or  he  may  turn  ^n  ^Hrdinary  highway 
into  a  railway,  and  justify,  it  by.  the  increased  con^re- 
nience  to  those  who  will  use  steam  carriages ;  wUcby 
however,  according  to  the  judgment  4)f  ^li^rd  TenUr^ 
den  in  Bex  v.  Sir  John  Morris  {a)  ^  would  be  no  excuse. 
{Pattesm  J.  The  present  question  was  not  much  oott« 
sidered  there:  Lord  Tenterden  helcl,^that'the  doctrine 
said  to  be  established  by  Reto  v.  JRussdl  (•£)  was-not  ap- 
plicable ;  and  his  observation,  which  has  been  referred 
to,  was  this:< — ^^It  is  said,  indeed,  that  all  persons  miiy 
use  this  railway  who  will  pay  for  so  doing;  but  no  man 
has  a  right  to  tell,  the  public  that  they- shall  disoontiiiue 
the  use  of  such  carriages  as. they  have  been  accustom^ 
to'  employ,  and  adofM;  another  kind,  in  order  to  pliss 
along  a  new  description  of  road^  payii^  him  fdrthe 
liberty  of  doing  so."] 

Sir  W.  W.  Fdlett  and  Bere^  conti-iL  The  real  ques^ 
tion  is,  not  whether  a  person  may  obstruct  the  navi- 
gation of  a  harbour,  and  look,  for  his  justification,  to 

(a)  1  J?.  4-  ^(2. 447.  (h)  6B.ic.  see. 

advantages 
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advantages  resulting  in  other  places;  but  whether  he  I8S6. 
may  not  erect  a  structure  m  a  port,  which  is  an  iropedi'^ 
ment  to  the  navigation,  but  which  is,  on  the  whole,  a 
benefit  to  that  port.  (They  commented  at  length  upon 
the  &cts  proved,  with  reference  to  these  points.)  .  The 
question,  how  far  the  public  had  acquired  a  right  to  use 
the  causeway,  went  to  the  jury  as  part  of  the  question  of 
benefit.  The  taking  of  two*pence  fix)m  the  steam-boat 
passengers  did  not  disprove  the  right:  that  payment 
was  made  for  landing  at  the  wharf.  As  to  the  causeway, 
the  evidence  for  the  prosecution  did  not  establish  that 
any  restriction  of  this  kind  existed.  The  doctrine  of 
Bex  V.  BiUSsM  {a)  need  not  come  under  discussion ;  nor 
is  there  any  conflict  of  authorities.  Erections  may  be 
made  in  a  harbour,  below  high  water  mark,  and  in 
places  were  vessels  might  perhaps  have  sailed ;  and  the 
question  whether  they  are  a  nuisance,  or  not,  will  depend 
on  this, — whether,  upon  the  whole,  they  produce  public 
benefit;  not  giving  to  the  terms  ^^ public  benefit"  too 
extended  a  sense,  but  applying  them,  to  the  public  fire- 
qoenting  the  port.  If  thisi  view  of  such  cases  were  not 
admitted,  every  wharf  in  the  port  of  Londpny  perhaps, 
would  be  a  nuisance,  because  it  occupied  a  s^ce  over 
wliich  some  boat  might  have  been  punted ;  and  no  lapse 
of 'lime  could  render  it  1^^.  Suppose  ihe  .Plymouth 
Breakwater  to  have  been  erected  by  an  individual; 
could  that  be  called  a  nuisance  to  the  port?  It  impedes 
the  navigation,  but  the  benefit  to  the  port  counter-^ 
bfdaoces  that  inconvenience.  The  same  may  be  said  of 
the  Cobb  at  Laftne.  Suppose  a  harbour  had  in  it  a  shoal, 
which  might  be  sailed  over  at  high  water,  but  was  dan- 

(a)  6A  4  C.566* 

gefous 
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]  S36*        gerous  at  other  times,  and  a  vessel  were  moored  there  to 

point  it  out :  that  would  not  be  a  nuisance,  but  a  cause 
The  KiKO       "^ 

agtdtut  of  safety.  There  is  a  fallacy  in  comparing  this  case 
with  that  of  a  highway.  A  highway  is  for  passage 
only;  and,  in  general,  that  which  impedes  the  pas- 
sage is  a  nuisance  to  the  highway.  But  a  port  is 
not  merely  a  place  of  passage :  *^  A  port  is  a  haven, 
and  somewhat  more.  1st,  It  is  a  place  for  arriving  and 
unlading  of  ships  or  vessels."  Hale^  De  Portibus  MariSf 
part  ii.  c  iL  (a).  An  erection  made  in  a  port,  though 
it  impede  the  passage,  is  not  necessarily  a  nuisance, 
because  the  public  has  other  and  more  important  rights 
in  a  harbour  than  that  of  passage,  and  to  these  the 
thing  done  may  be  advantageous;  and  whether,  taking 
these  into  consideration,  the  erection  be  a  nuisance  or 
not,  is  a  question  for  the  jury.  This  is  laid  down  in  the 
judgment  of  Holroyd  J.  in  Rex  v.  Russell  {b).  Here 
the  question  has  been  decided  by  a  jury  in  the  defend- 
ant's favour.  Lord  Hale  {De  Portibus  Maris,  part  ii. 
c  vii.  (c) )  mentions  as  a  nuisance  common  to  all  men 
using  a  port,  **  the  building  of  new  wears  or  inhancing 
of  old,  whereby  navigation  or  passage  of  vessels  b 
obstructed."  The  argument  for  the  prosecution  in  this 
case  is,  in  effect,  that  every  building  which  at  all  straitens 
the  passage  is  within  this  clause.  But  Lord  Hale  goes 
on  to  add,  as  aqother  instance,  **the  straitening  of  the 
port,  by  building  too  far  into  the  water,  where  ships  or 
vessels  might  have  formerly  ridden ;"  and  he  proceeds, 
**  for  it  is  to  be  observed,  that  nusance  or  not  nusance 

(a)  Harg.  Law  Tracts^  46. 

(6)  6  B.4;  C.  586,   587.     Sir   IT,  W.  FoUttt  here  read  the  pe«age 
beginningy  "  But^  independently  of  these  statutes;**  and  ending,  "  in  law 
'  a  nuisance." 

(c)  Earg,  Law  Tracts,  85. 

in 
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in  such  ciise  is  a  question  of  fact.  It  is  not  therefore  1836. 
eveiy  building  below  the  high-water  mark,  nor  every 
building  below  the  low-water  mark|  is  ipso  facto  in  law  agmu 
a  nusance;  for  that  would  destroy  all  the  keys  that 
are  in  all  the  ports  in  England.  For  they  are  all  built 
below  the  high-water  mark ;  for  otherwise  vessels  could 
not  come  at  them  to  unlade ;  and  some  are  built  below 
the  low  water  mark.  And  it  would  be  impossible  for 
the  King  to  license  the  building  of  a  new  wharf  or  key, 
whereof  there  are  a  thousand  instances,  if  ipso  facto 
it  were  a  common  nusance,  because  it  straitens  the 
port,  for  the  King  cannot  license  a  common  nusance. 
Nay,  in  many  cases  it  is  an  advantage  to  a  port  to  keep 
in  the  sea-water  from  difiusing  at  large ;  and  the  water 
may  flow  in  shallows,  where  it  is  impossible  for  vessels 
to  ride.  Indeed,  where  the  soil  is  the  King's,  the  build- 
ing below  the  high-water  mark  is  a  purpresture,  an 
incroachment  and  intrusion  upon  the  King's  soil,  which 
he  may  either  demolish  or  seize,  or  arent  at  his  plea- 
sure ;  but  it  is  not  ipso  facto  a  common  nusance,  unless 
indeed  it  be  a  damage  to  the  port  and  navigation.  In 
the  case  therefore  of  building  within  the  extent  of  a 
port  in  or  near  the  water,  whether  it  be  a  nusance  or 
not  is  qtuBstio  facti^  and  to  be  determined  by  a  jury 
upon  evidence^  and  not  quastio  jurist*  The  whole 
result  of  this  and  other  authorities  is  that,  although  the 
port  may  be  straitened,  the  question,  nuisance  or  no 
nuisance,  is  for  the  jury  upon  the  whole  of  the  facts. 
Even  in  the  case  of  a  high  road,  it  is  not  true  that  every 
obstruction  to  the  right  of  passage  is  a  nuisance.  The 
public  may  have  other  rights  on  a  highway.  A  market 
or  fair  is  in  many  instances  lawfully  held  in  a  public 
street     A  hoard  placed  in  front  of  a  building  while  it 

undergoes 


398  CASES  IN  HILARY  TERM 


The  KiHa 
ogttoui 


1886.        undergoes  repair  is  not  a  nuisance,  though  it  obstructs 
the  highway. 

In  Bex  V.  Lord  Qrosvenor  (a)  Abbott  C.  J.,  in  his 
summing  up,  said,  ^  The  question  is  not  whether  any 
private  advantage  has  resulted  from  the  alteration  to 
any  particular  individuals,  but  whether  the  convenience 
of  the  public  at  large,  or  of  that  portion  of  it  which  is 
interested  in  the  navigation  of  the  river  Thames  has 
been  afiected  or  diminished  by  this  alteration."  The 
defendant  here  relies  upon  the  benefit  reaped  by  the 
public,  and  not  upon  any  private  advantage,  nor  does 
any  accrue  to  him.  The  present  case  does  not  involve 
any  point  on  which  the  Court  difiered  in  Rex  v. 
BmseU{b).  Bayley  3.  there  says,  in  delivering  judg- 
ment (c),  "  The  only  point  upon  which  our  difference 
rests  is,  I  believe,  the  point  of  public  benefit;  not  the 
point  upon  the  preponderance  of  public  benefit^  but  the 
question,  what  might  be  taken  into  consideration  as 
matter  of  public  benefit?"  Lord  Tenterden  differed 
from  the  other  judges,  not  as  to  die  principle  sanctioned 
by  Lord  Hale^  that  the  jury  are  to  consider,  upon  a  view 
of  all  the  circumstances,  whether  or  not  the  benefit  to 
,the  public  preponderates  over  the  injury,  but  merely  as 
to  an  ingredient  in  that  preponderance,  namely  the  con- 
venience afforded  to  the  trade  of  London.  [Coleridge  J. 
Lord  Tenterden  said  there  (cf)  that  the  question  raised 
by  the  indictment  was  properly,  whether  the  navigation 
and  passage  of  vessels  on  the  public  navigable  river 
was  injured  by  these  erections.]  The  general  prin- 
ciple of  compensation  has  scarcely  been  disputed  in 
this  case;  but  the  compensation  is  said  to  be  too  re- 

(a)  2  Siaric,  N.  P.  C,  SIS.  (6)  6  J9.  j-  C  566. 

(c)  Page  593.  (d)  Page  602. 

mote 
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mote  and  indirect    It  has,  indeed,  been  said  that  there        1886. 

can.  be  no*  compensation-  for  a  crime ;  but  the  question       "     ~ 

^  The  Kino 

here:  is,  •whether  any  mn^e  has 'been  committed;  And        agmiut 
...  ,  Wa»». 

the  crune  m  question  is  nuisance  to 'me  port.     [jErle, , 

The  indictment  is  for  obstructing  a  natigable  river 
and  King^s  '  highway.]  It  adds  the  words  <^  called 
Cam$  HarJmarr  And  the  mere  wording  could  not  alter 
the  .question  ^whether  or  not  a  nuisance  to  the  port  had 
been  committed.  The  concluding  part  of  the  address  to 
the  jury  by  Ba^^  iiVK'Mex  v.  Russell  is  thus  stated  by 
Habrojfd  J.  (a).  <^  If  you  think'  this  is  placed  not  in  a 
reasonaUe  part  oF  the  river,  that  it  does  an  unnecessary 
damage  to  the  navigation,  or  that  this  is  not  of  any  public 
benefit,  or  that  the  jnMic  benefit  resulting  from  it  is  not 
equal  to  the  public  incofivenience  nshich  arises  from  it^ 
then  you  will  find  your  verdict  for  the  Crown.''  It  is 
sufficient  to  contend,  here,  that  the  last  part  of  the  alter- 
native, was  correctly  put.  And  Lord  Tenterden  said 
afterwards  (6^  "the  question  raised  by  this  indict- 
ment '.'  • .  • .  ^<  I  take  properly  to  have  been,  whether  the 
navigation  and  passage  of  vessels  on  this  public  navi« 
gable  river  was  injured  by  these  erections.  Upon  this 
question  there  was  evidence  on  both  sides,  regard  being 
had  to  that  obstruction,  which  niiust  necessarily  take 
place  by  the.  transfer  of  coals  from  keels  or  other  vessels 
confined  to  the  navigation  of  the  river,  into  ships  of  a 
di£ferentkind  passing  to  sea.  And  if  the  question  had 
been  left  jentirely  ta  this  form,  and  a  verdict  found  for 
the  defendants,  I  do  not,  as  at  present  advised,  see  that 
any  objection  could  harte  been  properly  made  to  it.  In 
some  parts  of  my  learned  brother's  direction  to  the  jury, 

(a)  eB.^C.  593.  (Jb)  6  JS.  4;  a  608. 

and 
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18d6*       and  especially  toward  the  dose,  the  case  appears  to  have 

been  left  maiDly  on  this  ground.     But  in  other  parts^ 

agmna       remarks  were  made  on  the  public  benefit  of  the  nature 

Ward. 

that  I  have  alluded  to,  which  might  probably,  in  my 
judgment,  have  an  effect  upon  the  minds  of  the  jury, 
coming  as  they  did  from  so  high  and  from  so  respectable 
an  authority,  that  I  think  ought  not  to  have  been  pro- 
duced.'' Lord  Tenterden  nowhere  intimates  an  opmion 
that  a  verdict  ought  to  be  entered  for  the  Crown ;  and 
yet  the  fact  of  obstruction  was  more  unequivocal  in  that 
case  than  in  the  present  The  argument  at  the  bar, 
there,  had  turned  mainly  upon  the  point  that  the  all^;ed 
compensation  did  not  take  effect  in  the  proper  quarter. 
In  Rex  V.  Pease  (a)  (though  it  is  not  necessary  to  assi- 
milate the  case  of  a  port  to  that  of  a  high  road)  the 
principle,  if  rightly  applied,  of  compensation,  seems  to 
have  been  held  reasonable  at  least  And  here  it  is  not 
questioned  that  there  was  a  compensation  to  the  public 
frequenting  the  harbour  of  Caa>es  for  the  impediment 
created  in  the  harbour  by  the  defendant's  causeway. 

Lord  Denman  C.  J.  My  understanding  at  the  trial 
certainly  was,  that  the  question  was  much  the  same  as 
that  in  Rex  v.  RmseU{b\  a  case,  the  authority  of  which 
has  been  much  doubted,  and  is  perhaps  likely  to  be  more 
so  as  it  is  further  examined.  Lord  Tenterden  there  did 
not  accede  to  the  doctrine  of  compensation  laid  down 
by  Bcyley  J.  in  his  direction  to  the  jury,  nor  does  Hcl- 
nydi^  appear  to  have  adopted  it  And  I  must  say 
that,  if  the  violation  of  rights  which  belong  to  any  part 
of  the  public  is  to  be  vindicated  by  the  benefit  which 

(a)  4B.4;A<L  SO.  {b)  6  B.  4(  C.  566. 

may 
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nay  arise  to  another  part  of  the  public  elsewhere,  we        1886. 
arc  introducing  inquiries  of  a  most  vague  and  unsatis-  ~" 

factory  nature,  and  entering  into  speculations  upon  which        againd 
no  jury  can  be  properly  expected  to  decide.     However, 
the  defendant's  counsel  have,  in  this  argument,  pro- 
ceeded upon  a  narrower  ground  than  that  taken  m  Rex 
V.  Russell  (a). 

Cur.  adv.  vuU. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  After  stating  the  nature  of  the  indictment, 
and  the  principal  facts  of  the  case,  the  questions  left  to 
the  jury,  and  the  verdict,  (for  which  see  page  885-7, 
ante,)  his  Lordship  proceeded  as  follows : — 

Sir  WiUiam  FoUett  obtained  a  rule  of  this  Court  for 
entering  a  verdict  of  Not  Guilty,  on  the  ground  that  die 
finding  amounts  to  an  acquittal*  And  this  conclusion 
would  probably  be  found  irresistible,  if  the  case  of  IZftr 
V.  Russell  (a)  was  well  decided  by  the  majority  of  this 
Court,  or  rather  if  the  direction  of  the  learned  Judge 
who  tried  that  indictment,  correctly  laid  down  the  law. 

That  learned  Judge  concluded  his  address  to  the  jury 
in  these  terms :  — 

*'  If  you  think  this  is  placed  not  in  a  reasonable  part 
of  the  river,  that  it  does  an  unnecessary  damage  to  the 
navigation,  or  that  this  is  not  of  any  public  benefit,  or 
that  the  public  benefit  resulting  from  it  is  not  equal  to  the 
public  inconvenience  which  arises  Jrom  it,  then  you  will 
find  your  verdict  for  the  Crown.  If  on  these  points  you 
are  of  a  different  opinion,  then  for  the  defendants."  In 
substance,  therefore,  it  should  seem  that  the  jury  were 
directed  to  find  the  defendant  Not  Guil^,  if  his  act,  in- 

(a)  6  B.  4^0,666, 

Vol.  IV.  D  d  dieted 
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•  "MSG*       dieted  as  a  nuisance^  were  productive  of  more  public 
benefit  than  public  inconvenience. 

The  greatest  weight  is  doe  to  the  anthoritf  of  Mr. 
Jostice  Bi^ley^  who  thus  charged  the  jury,  and  after- 
wards upheld  his  opinion  in  this  CSonrt;  and  no  person 
ean  hesitate  to  ascribe  every  quality  of  an  exocHtint 
Judge  to  Mr.  Justice  Hcbroyd^  who  agreed  with  him  in 
thinking  diat  the  rule  for  a  new  trial  for  misdirectiDn 
ought  to  be  discharged.  But,  when  we  fncaminft  the 
grounds  of  this  opinion,  as  delivered  by  the  latter,  they 
will  not  be  found  to  support  in  any  degree  the  propos- 
tion  just  noticed  in  the  summing  up ;  on  the  contrary, 
he  plainly  considers  the  topic  to  have  been  introduced 
as  an  answer  to  some  observations  invidiously  made  to 
the  defendant's  prejudice,  by  the  Counsel  who  conducted 
the  prosecution,  and  thinks  that  it  must  be  qualified 
throughout  the  summit^  up,  and  even  to  its  dose,  by  its 
oonneetion  with  that  argument.  Mr.  Justice  Bt^eif 
himself  who  ddtvered  liia  judgment  dker  ISifr.  Jastiee 
Hotroffdj  takes  a  much  wider  raoge^  mainraining  the 
right  to  estimate  the  balance  of  public  benefit  and  priiUc 
KHSonvenienoe^  and  to  take  into  the  account  of  the  former 
the  advantages  that  may  be  derived  firom  the  change  by 
anypart  of  the  public.  He  takes  for  an  example  the  pur^ 
ehasers  of  coals,  sent  from  the  indicted  staith  toa  distant 
market.  Lord  Tenterden  thought  it  wrong  to  submit 
such  extensive  views  to  the  jury,  and  that  the  que^km 
ought  simply  to  have  been,  *<  whether  the  navigation  aiyl 
passage  of  vessels  over  this  public  navigable  river  was 
injured  by  those  erectk>ns.'' 

Lord  Tenterdeifs  dissent  must  be  allowed  to  detract 
greatly  firom  the  authority  to  be  ascribed  tothedirect^bn 
given  at  Nisi  Prius,  which  his  Lordship  was  evidently 

anxious 
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anxious  to  sustain  if  possible :  and,  when  it  appeam  that  -^"USe. 
Hobrqyd  J*  founds  his  support  of  the  direction  on  a  dis- 
tinctipQ  which  excludes  the  general  principle  now  con- 
tended for  and  avowed  by  BeofUtf  J.,  the  case  o(SeJf  v. 
Bus9eU{a)  will  appear  to  rest  on  the  single  authorily  of 
that  learned  Judge,  acting  at  Nisi  Prins,  and  satisfied 
on  reflection  with  the  course  which  he  had  then  taken. 
It  is  observable  also  that  of  the  distinguished  cmutsel 
who  opposed  the  rule  for  a  new  trial  in  Bexv.  Ibmdl  (a) 
and  who  have  addressed  us  on  the  present  oooaston, 
Done  have  maintained  that  the  directbn  there  given  was 
altogether  conformable  to  law. 

If  indeed  it  were,  we  may  well  feel  some  surprise  that 
the  doctrine  appears  there  for  the  first  time;  certainly 
no  trace  of  it  has  been  discovered  in  any  law  book  of  an 
early  date^  but  the  cases  quoted  from  Cro.  Car.  4nd 
SaUtdd  display  a  strcmg  repugnance  to  it  The  first 
glimpse  of  it  is  detected  in  some  expressions  employ^ 
by  liord  TetUerdeth  in  Bex  v.  Earl  Grosvmor{b)*  His 
Lordbhip  there  lays  it  down,  that  '*  the  public  have  a 
right  to  all  the  convenience  which  the  former  state  of 
the  river  afforded,  unless  by  the  change  some  greater  degree 
qfconvenience  is  rendered!^  Vessels  are  entitled,  he  says, 
to  the  advantage  of  shelter,  ^^  unless  the  want  of  it  be  com- 
pensaied  by  some  superior  advantage  resulting  from  the 
aUenUion/*  Hence  it  is  inferred  that,  if  the  public  had 
derived  any  new  convenience  from  the  change,  which  a 
jury  should  think  greater  than  that  which  the  nuisance 
took  firom  them,  or  if  some  advantage  superior  to  that  of 
shelter  had  resulted  from  the  destruction  of  that  shelter, 
his  Lordship  would  have  directed  an  acquittal.  But  this 
by  no  means  follows ;  for  all  who  have  studied  the  coui^e 

D  d  2  adopted 
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1886.       adopted  by  that  learned  and  cautious  Judge  are  well 
_  aware  that  his  habit  never  was  to  lay  down  a  larirer  pro- 

The  Kino  ^         ^  .  .  . 

againai  position  of  law  than  the  case  in  hand  required.  It  is 
evident  that,  in  Lord  Grosvenar's  Case,  which  was  that  of 
an  embankment  raised  by  an  individual  for  his  own  profit, 
the  only  question  which  he  thought  necessary  to  be  sub- 
mitted  to  the  jury, — viz.,  whether  the  public  had  benefited 
by  the  alteration  made,  —  was  plainly  confined  to  such 
benefits  as  the  public  might  have  derived  from  it,  in  the 
exercise  of  that  very  right,  the  invasion  of  which  was 
treated  as  a  nuisance.  If  he  had  contemplated  the  doc- 
trine of  Rex  V.  Russell  (a),  he  would  have  told  the  jury  to 
consider  whether  that  part  of  the  public  which  consist* 
ed  of  the  frequenters  of  the  wharf  had  not  gained  more 
than  the  navigating  part  of  the  public  had  lost,  by  means 
of  th^  erection  made.  But  even  if  the  language  employed 
had  comprehended  in  its  terms  all  possible  modes  of 
compensation,  Lord  TerUerderi^  judgment  in  Rex  v« 
Russell  (a)  plainly  shews  what  his  deliberate  view  of  the 
law  was,  and  that  the  advantage  gained  ought  to  be 
closely  connected  with  the  inconvenience  resulting ;  or 
rather  with  that  which  would  have  been  an  inconveni- 
ence if  It  were  not  absoi-bed  in  the  superior  advantage. 
This  is  most  apparent,  from  what  is  ascribed  to  him  in 
p.  602. 

In  this  vi-sw  of  the  law  my  brother  Littledale  author- 
ises me  to  say  that  he  fully  agrees,  though  his  connec- 
tion, when  at  the  bar,  with  the  case  of  Rex  v.  Russdi{a) 
induced  him  to  take  no  part  in  that  decision. 

And  in  the  infinite  variety  of  active  operation  always 
going  forward  iu  ihis  industrious  community,  no  greater 
evil  can  be  conceived  than  the  encouragement  of  capi- 

(a)  SB.  4;  a  566, 

talists 
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Calists  and  adventurers  to  interfere  with  known  public  1886. 
rights,  from  motives  of  personal  interest,  on  the  specula- 
tion  that  the  changes  made  may  be  rendered  lawful  by  agahut 
ultimately  being  thought  to  supply  the  public  with  some- 
thing better  than  what  theyactually  enjoy.  There  is  no 
practical  inconvenience  in  abiding  by  the  opposite  prin- 
ciple, for  daily  experience  proves  that  great  and  acknow- 
ledged public  improvement  soon  leads  to  a  correspond- 
ing change  in  the  law,  accompanied,  however,  with  the 
just  condition  of  being  'compelled  to  compensate  any 
portion  of  the  public  which  may  su£fer  for  their  advan- 
tage. 

In  the  recent  argument,  the  doctrine  of  compensation 
for  nuisance  was  supported  by  one  analogy  only.  Mr. 
Bere,  comparing  the  right  of  navigation  over  a  water- 
way to  that  of  walking  along  the  street,  observed  that 
the  latter  was  sometimes  interrupted  by  the  exercise  of 
other  rights,  as  when  a  hoard  is  erected  tor  repairing  a  ^ 

house.  But  it  rather  appears  that  the  hoard  is  placed  for 
the  safety  of  those  possessing  the  right  of  way :  it  protects 
them  from  inevitable  danger  if  it  leaves  them  a  free 
passage,  and  sends  them  another  way  if  the  whole  street 
is  necessarily  obstructed.  Every  way  to  which  houses 
adjoin  must  be  considered  as  set  out  subject  to  these 
occasional  interruptions,  which  resemble  the  temporary 
acts  of  loading  coals  in  keels,  alluded  to  in  Rex  v.  Atf- 
seU  {a).  A  permanent  hoard  would  be  abatable  as  a  nui- 
sance; and  it  much  resembles  the  staith  in  Bex  v. 
Bussdl{a)y  the  wharf  in  Lord  Groivenor^s  Case{b%  and 
the  quay,  for  which  this  indictment  was  preferred. 

But  the  learned  counsel  contended  that  they  did  not 

(a)  6B.i;a  566.  (b)  S  Stark.  N.  P,  C.  511. 

D  d  5  want 
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IKSi^;        want  the  authority  of  Rex  v.  EusseU(a\  and  conld 
AMI  >!, .  T      establish  their  right  to  a  verdict  of  Not  Guilty,  on  the 

^p4  finding  of  the  jury,  from  a  consideration  of  the  nature  of 
the  place  where  the  nuisance  is  charged.  They  say 
that  the  river  Medina^  as  described  in  the  indictment,  is 
not  merely  a  navigable  river  but  a  port,  Ctnoes  Harbour^ 
and  they  rely  on  the  various  rights  that  may  exist  to- 
gether in  such  a  place,  and  their  unavoidable  incon- 
sistency at  particular  times.  The  same  remark  may, 
iiowever,  be  true,  with  respect  to  a  highway,  where  right 
of  common  of  pasture,  and  right  of  common  of  turbary, 
may  exist  at  the  same  time.  It  is  still  more  strikingly 
true  in  respect  of  navigable  rivers,  from  which  it  seems 
impossible  to  distinguish  the  case  of  ports,  in  principle, 
though  the  degree  may  perhaps  be  diflferent  Where 
iuclh  rights  happen  to  clash  in  questions  brought  before 
the  Courts,  the  valuable  maxim  sic  tdere  tiw  ut  ali" 
eman  rum  Uedas  will  generally  serve  as  a  clue  to  the 
labyrinth. 

But  the  possible  jarring  of  pre-existing  rights  can 
Himish  no  warrant  for  an  innovation  which  seeks  to 
create  a  new  right,  to  the  prejudice  of  an  old  one. 
^ere  is  no  legal  principle  to  justify  this  proceeding, 
unless  Rex  v.  Russell  (a)  is  well  decided. 

Recourse  is  then  had  to  the  great  and  venerable 
name  oiHak^  from  whose  excellent  treatise  Deportibns 
mariSf  p*  85.,  some  such  words  as  the  following  may  be 
extracted.  It  is  not  every  building  below  the  high 
water  mark,  that  is,  ipsofacto^  in  law  a  nuisance,  for 
that  would  destroy  all  the  quays  that  are  in  all  the  ports 
of  England.    For  they  are  built  below  the  high  water 

marie. 
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mark,  for  otherwise  vessels  could  not  come  at  them  to       ^99^i 
uaload,  and  some  are  built  below  the  low  water.    And  it     J~~ 

The  Knm 

woi^d  be  impossible  for  the  King  to  licence  the  building       ^!^^ 

of  a  new  wharf  or  quay,  whereof  there  are  a  thousand 

instances)  if,  ipso  facto^  it  were  a  conunon  nuisance. 

Nay,  in  many  cases  it  is  an  advantage  to  a  port  to  keep 

in  the  sea  water  from  difiusing  at  large;  and  the  waters 

may  flow  in  shallows  *ttiiere  U  is  impossible  for  vessels  to 

ride. 

But  Hale^  in  this  passage^  is  only  disputing  the 
doctrine  <<  that  every  building  below  the  low  water  mark 
is^  ipsofactOj  in  law,  a  nuisance  ;  **  which  his  observation 
on  eausting  quays,  and  on  such  as  may  have  been  created 
under  the  King's  licence,  effectually  disproves;  and 
the  argument  is  strengthened  by  the  fact  that,  in  some 
cases,  such  buildings  are  essential  to  the  harbour  being 
navigated  at  all.  Here  b  no  question  of  balancix^ 
nuisances ;  nor  was  the  position  intended  to  affect  the 
general  rule  laid  down  by  the  same  great  authority  at 
page  9.  of  the  same  treatise,  that  **  aU  nuisances  and  im* 
pediments  of  passages  of  boats  and  vessels,  though  in  the 
private  soil  of  any  person,  may  be  punished  by  indict* 
ments**'  There  is  no  incongruity  in  his  afterwards 
asserting  that  the  question  of  nuisance  or  no  nuisance 
is  for  the  jury ;  so  Lord  Tenterden  considered  it  in  Bex 
V.  Bttssdl  (a),  and  gave  the  form  in  which  be  thought 
it*  ought  to  be  submitted  to  them ;  and  that  is  precisely 
the  course  taken  on  the  trial  of  this  indictment 

The  juxy,  having  answered  my  inquiry  in  the  affirm- 
ative, have  plionly  found  a  verdict  for  the  Crown^ 
unless  their  added  statement  entitled  the  defendant  to 

(•)  GAji-ases. 

Dd*4  an 
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1836.  an  acquittal.  For  the  reasons  given,  we  think  it  did 
not,  and  that  the  present  rule  must  therefore  be  dis- 
charged. 

Rule  discharged  (n). 

(a)  The  indictment  m  the  present  case  was  as  follows. 

1st  Count.  That  the  iiTer  Medina,  otherwise  called  Newport  rirer,  is, 
and  from  time  whereof  &c.  was,  an  ancient  navigable  river  and  com- 
mon king*s  highway  for  all  the  liege  subjects  of  our  Lord  the  King  with 
their  vessels,  boats,  lighters,  barges,  and  craA,  to  pass,  repass,  and  navigate 
at  their  free  will  and  pleasure,  to  wit,  at  the  borough  of  Newport,  in  the 
Itle  of  Wightf  in  the  county  of  Southampton!  and  that  George  Henry 
Ward,  hite  of  &c..  Esquire,  on  the  1st  day  of  Jufy  in  the  fourth  year  he, 
18SS,  with  force  &c.,  at  the  borough  aforesaid,  in  a  certain  part  of  the  said 
navigable  river  and  common  king*s  highway,  called  Cowet  Harhour,  in 
and  upon  the  bed  and  soil  of  the  same,  and  in  the  stream  and  waterway 
thereof,  unlawfully,  vrilfully,  knowingly,  and  injuriously,  did  erect,  raise, 
and  place,  and  cause  to  be  erected  and  placed,  a  certain  building  com- 
posed of  stones,  timber,  and  other  materials,  of  great  length  and  width, 
vis.  of  the  length  &c.,  and  of  the  width  &c.,  projecting  into  and  across  the 
stream  and  waterway  of  the  said  navigable  river  and  king's  highway :  and 
the  said  building,  so  as  aforesaid  erected,  raised,  and  placed  in  the  said  river 
and  common  king's  highway  there,  from  the  said  1st  of  July  until  the  day 
of  taking  this  inquisition,  at  &c  aforesaid,  the  said  G,  H.  W.  then  and 
there  unlawfully,  &c.,  did  continue,  and  still  doth  continue.  By  reason 
whereof  the  liege  subjects  &c.,  during  all  the  time  aforesaid,  could  not, 
nor  can  they  now,  pass  and  repass  and  navigate  with  their  vessels,  boats, 
lighters,  barges,  and  cnft  in  and  along  the  said  river  and  common  king's 
highway,  as  freely  as  they  before  used  and  were  accustomed  to  do»  and 
still  of  right  ought  to  do.  To  the  great  damage  and  comnx>n  nuisance 
of  all  the  liege  subjects  &c.  in  and  along  the  said  river  and  common 
king's  lughway  there  passing  and  repassing  and  navigating  with  their 
vessels,  &c.,  as  aforesaid;  to  the  evil  example  &c.,  and  against  the 
peace  &c. 

2d  Count  That  G,  JET.  W>  afterwards,  to  wit,  on  &c.,  at  &c.,  unlaw- 
ftiUy,  &c.,  did  raise,  erect,  and  place,  and  cause  to  be  raised,  &c.,  a  certain 
embankment  composed  of  gravel,  earth,  &c.,  and  other  materials,  in  and 
upon  the  soil  and  bed  of  the  said  river,  called  the  river  Medina  or  New- 
port  river,  and  common  king's  highway  there,  in  the  stream  and  water- 
way of  the  same,  of  great  length,  height,  and  width,  to  wit,  &c,  pro- 
jecting into,  and  athwart  and  across  the  stream  and  waterway  of  the  same 
navigable  river  and  king's  coounon  highway ;  and  the  said  embankment 
so  as  aforesaid  erected,  raised,  and  placed,  from  &c.  until  &c.,  to  wit^ 
at  &c.,  he,  the  said  G.  H,  W.,  unlawfully,  &C.,  did  continue,  and  still 
does  continue,  to  the  great  damage  &c. 

3d  Count. 
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Sd  Count  That  G,  H.  W,  afterwards,  to  wit,  &c.,  and  on  diTCn  other  1886. 

days  &c.,  with  force  &c.,  at  Cowei  Harbour ^  within  the  borough  afore- 
said, unlawfully,  designedly,  and  injuriously  did  place  and  driTe^  and 
cause  to  be  &c,  divers,  to  wit,  fifty  posts  to  and  into  the  bed  and  soil  of  the 
said  navigable  river  and  common  king's  highway,  and  did  cast  and  throw, 
and  cause  to  be  &c.,  divers  large  quantities  of  stone,  gravel,  &c.,  into  and 
upon  the  bed,  stream,  course,  and  waterway  of  tlie  said  river  and  common 
lung*s  highway  there,  to  wit,  200  vessel  loads,  &c.,  thereby  forming  a 
certain  other  great  mound,  slipway,  and  embankment,  projecting  and  ex- 
tending into  the  bed,  stream,  and  waterway  of  the  said  river  and  common 
king's  highway  there,  to  a  great  length,  height,  and  width,  to  wit,  the 
length  &c.,  into  the  same  river  and  common  king's  highway,  to  wit,  at 
Cbtset  HaHwwr,  &c.,  whereby  and  by  means  whereof,  the  bed,  stream, 
course,  and  waterway  of  the  said  river  and  common  king's  highway  there, 
was  during  all  the  time  aforesaid,  and  still  is,  greatly  obstructed,  impeded, 
straitened,  and  narrowed,  and  rendered  less  safe  and  commodious  to  the 
liege  subjects  &c.,  in  and  upon  the  said  river  and  common  king's  high- 
way  there  passing  repassing  and  navigating  with  their  vessels,  &&,  than 
the  same  otherwise  would  have  been,  and  of  right  ought  to  have  been  and 
to  be,  to  wit,  at  &c.,  to  the  great  damage  &c. 

4th  Count.  That  the  said  G,  H,  fF.,  to  wit,  on  &c.,  and  on  divers 
other  days  &c.,  with  foree  &c.,  at  the  borough  aforesaid,  unlawfully, 
&c,  did  cast  and  throw,  and  cause  and  procure  to  be  &c,  divers  large 
quantities  of  earth,  &c,  into  the  said  river  and  common  king's  highway 
there,  to  wit,  SOO  cart  loads,  &c.,  whereby  and  by  means  whereof  the  said 
river  and  common  king's  highway  there  was  during  all  the  time  afore- 
said, and  still  is,  greatly  obstructed,  &c.  (conclusion  as  in  the  precedin|f 
count). 

5th  Count.  That  the  said  G.  H.  W,,  on  &c,  and  from  thence  con- 
tinually until  &C.,  with  foree  &c.,  at  Cowet  Marbow  within  the  borough 
aforesaid,  in,  upon,  and  across  a  certain  navigable  river  and  common 
king's  highway,  called  the  Medina  river,  there  situate,  divers,  to  wit,  ten 
other  vralls,  ten  other  banks,  100  other  posts,  500  pieces  of  timber,  ten 
other  slipways,  ten  other  wharfs,  and  ten  other  embankments,  before  then 
unlawfully*  wrongfully,  and  injuriously  erected,  built,  and  set  up,  in, 
upon,  and  across  the  said  last  mentioned  navigable  river  and  common 
king's  highway,  unlawfully,  &c.,  did  keep  and  continue,  and  still  doth 
keep  and  continue,  by  means  whereof  the  said  last  mentioned  navigable 
river  and  coinmon  king's  highway  is  greatly  obstructed,  straitened,  and 
narrowed,  to  wit,  at  the  borough  aforesaid^  to  the  great  damage  &c. 
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TVMMiiy^  Doe  on  the  several  Demises  of  The  Governor 
and  Company  of  The  Bank  of  England^  and 
GreoobTi  against  Chambers  and  Others. 

EJeciment         T7JECTMENT  for  ifeids  in  Dorsetshire.     On  the 

bttng  brought      Xli  ^ 

on  two  demises,  trial  before  Patteson  J.  at  the  Dorsetshire  Spring 

Mng  taken  fov  assizes,  l^SSf  the  plaintiff  proved,  in  support  [of  the 
oDe,^andfor^°  ooiuot  onthe  first  deuiise,  a  mortgage  from  the  owner 
^^^tov^  of  the  property  to  the  Governor  and  Company  of  the 
ISiJiS*totiSf  ^"'^  ^  England.  In  support  of  the  count  on  the 
plaintiff  to        second  demise,  an  indenture  of  feofiment.  with  livery  of 

more  to  enter  ft  ^ 

▼erdictforhim  geisiny  from  the  Governor  and  Company  of  the  Bank 

on  the  second  '  

demise,  be  ia  .  oi  England  to  Gregory^  was  tendered  in  evidence.  This 
fiom^nff  so  instrument  was  sealed;  and  it  was  proved  that  the  seal 
^btl^^fy  was  that  of  the  Bank  of  England.  The  seal  was  af- 
2J*JJ^J.j*^  fixed  by  a  piece  of  paper  wafered  to  the  parchment  of 
the  first  demise, .  ^^  indenture ;  on  the  paper  was  written,  —  **  Sealed  by 


sion  having       order  of  the  Court  of  Directors  of  the  Grovemor  and 

been  taken 

under  it.  Company  of  the  Bank  of  England^   13th  December y 

denture  of  1833.     John  Knight^  secretary."      The   defendants' 

the  Bimk  i  counsd  Contended  that  Knight  was  an  attesting  witness, 

wtSot^tub  and  ought  to  be  called.    The  learned  Ju^ge  directed  a 

^ed^a  verdict  for  the  plaintiff  on  the  first  count  (on  the  first 

to  t^B  ind^  demise)  only*  and  for  the  defendants  on  the  second  count; 
ture,  on  whidi .  ^gg^fyjuj,  Jeave  to  move  to  enter  a  verdict  for  the 

paper  was  wnt-  ^ 

ten, «  Sealed      plaintiff  on  the  second.      The  plaintiff's  counsel  then 

by  order  of  the 
Court  of  Di- 
rectors of  Hie  GoTemor  and  Company  of  the  Bank  of  Englomd,  18th  December  183S. 
J.  K.  secretary^"   Hdd,  that  /.  JT.  was  not  an  attesting  witness,  and  that  the  exeeutiim 
of  the  feofltaicnt  might  be  proved  by  the  seal,  without  calling  J.  K, 

(buift,  WhMMT,  wbsn  there  Is  an  atterting  witnesa  to  the  aflixiBg  d  the  eeal  ef  a 
eotpofadoD,  such  witness  must  be  called  to  prore  the  deed? 

obtained 
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obtained  leave  to  issue  early  execution  on  the  first  de-  IBS6. 

mise;  and  possession  was  shortly  after  taken  accord-  ^    ~ 

Dos  drai* 

ingly.     In  Easter  term  last,  Sir  W.  W.  FoUeH  obtained  Tlw  Ba„k  of 
a  rule  to  enter  a  verdict  pursuant  to  the  leave  reserved. 


EiraLAXD 
Chak 


Erie  now  shewed  cause.  The  pbdntiflp  having  taken 
out  execution  on  the  first  count,  on  the  demise  of  the 
Bank  of  England^  cannot  now  insist  on  the  second 
demise.  The  Bank  of  England  and  Gregory  could  not 
both  be  entitled  to  hold  the  term  in  severalty.  [Lord 
Denrnan  C.  J.  As  leave  was  reserved  to  move  to  enter  a 
verdict  on  the  second  count,  we  think  that  early  exe- 
cution on  the  first  count  does  not  form  an  objection  to 
the  rule.]  The  feofiment  was  not  properly  proved. 
The  seal  might  have  been  sufficient  of  itself ;  but  Kni^i^ 
having  added  his  name  to  verify  the  sealing,  has  made 
himself  an  attesting  witness ;  and  the  execution  cannot 
be  proved  without  his  being  called.  Every  one  is  an 
attesting  witness  who  is  referred  to  in  the  instrument 
as  a  person  cognisant  of  the  execution.  [jLittledaleJ. 
Suppose  an  instrument  executed  under  a  power  of  at- 
torney ;  must  the  attorney  who  executes  be  called?] 
That  is  the  case  of  the  person  who  executes,  not  of  a 
person  whose  name  appears  as  attesting  the  fact  of  exe- 
cution by  another. 

Sir  W.  W.  FoUeH  contril.  The  execution  of  a  deed 
by  a  corporation  is  proved  by  shewing  that  the  seal  oo 
the  deed  is  the  seal  of  the  corporation,  not  by  giving 
evidence  of  its  being  affixed  by  them.  It  may,  there- 
fore, be  contended  that,  even  if  Knighi  did  add  his  name 
in  the  character  of  an  attesting  witness,  he  need  nol 
have  been  called.  But  in  fact  his  name  was  not  in- 
serted 


Cmamwii. 
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iaS6.       serted  in  that  character.     He  does  not  attest  the  af- 

J    ~       fixing  of  the  seal  by  another  party,  as,  for  instance,  by 
Sob  dm* 
Tlie  Brak  of    the  secretary,  or  by  a  director.     [Lord  Denman  C  J. 

Is  there  any  inconsistency  in  the  supposition  that  a  man 
attests  his  own  signature?  Suppose  a  man  signed  as 
attorney,  and  attested  such  signature.]  That  would 
not  be  an  attestation,  properly  speaking.  If  A.  au- 
thorise jB.  to  sign  for  him,  and  B.  accordingly  sign 
A!%  name,  and  recite  that  he  has  power  so  to  sign,  this 
cannot  be  called  an  attestation:  indeed  the  signature 
by  jBL  to  a  deed  containing  such  a  recital  may  itself  be 
attested  by  a  third  person.  Besides,  in  the  present 
oase^  the  paper  signed  is^no  more  than  a  memorandum, 
as  between  the  corporation  and  its  own  officers,  of  the 
person  who  can  certify  under  what  authority  the  seal 
was  affixed.  I(  Knight  had  been  called,  he  could  have 
proved  only  that  he  himself  affixed  the  seal. 

Lord  Denman  C.  J.  (after  reading  the  words  in 
question).  Supposing  thb  were  a  distinct  attestation,  I 
am  not  prepared  to  say  that  it  would  not  be  necessary  to 
call  the  witness,  although  his  attestation  was  unneces- 
sary. But,  in  the  present  case,  we  cannot  assume  that 
what  is  called  an  attestation  is  more  than  a  memoran- 
dum that  the  act  was  done  by  the  order  of  the  Grovemor 
and  Company  of  the  Bank  of  England.  Probably  it 
was  no  more.  We  cannot,  therefore,  treat  it  as  an 
attestation. 

LiTTLEDALE  J.  When  a  corporation  affixes  its  seal, 
it  cannot,  of  course,  do  so  by  its  own  hands.  This 
memorandum  merely  imports  that  the  party  signing 
it  is  the  person  who  is  deputed  by  the  corporation  to 

affix 


CsAiunw. 
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affix  its  seal,  and  who  accordingly  does  so  by  that       18S6. 
authority,         ^ 


Williams  J.  The  short  descripticm  given  on  the 
piece  of  paper  is  all  that  is  relied  oni  to  lead  to  the  con- 
clusion that  Knight  is  an  attesting  witness.  It  is  thence 
assumed  that  the  case  is  like  that  of  the  attestation  of 
a  bond,  and  that  the  witness  must  therefore  be  called. 
But  the  £icts  do  not  authorise  that  assumption ;  I  rather 
infer  that  John  Knight  himself  impressed  the  seal  by 
order  of  the  corporation,  and  not  that  he  signed  in  the 
character  of  an  attesting  witness  (a). 

Rule  absolute  (&)• 

(a)  Coleridge  J.  was  absent. 

(fr)  Sea  the  judgment  of  Lawrence  J.  in  Moiaet  t.  Tkomitm,  S  T. 
ML  907.     1  PkUL  Sv.  p.  366.  Partii.  ch.  5.  6th  ad. 


Spencer  against  Hamerton.  ivi««ay, 

DECLARATION,  Naoember  18S8,  for  libel.     Pleas,  Where  lemml 
the  general  issue ;  and  twelve  pleas  of  justification,  pleaded  under 
Verdict  for  the  defendant  on  the  general  issue,  and  for  c.  x$.  ^nd  one 
the  plaintiff  on  the  special  pleas,  no  evidence  being  ^^|!^ctcm 
ofiered  upon  them  by  the  Defendant.     The  Master  J^^^^yj 
allowed  to  the  defendant  the  ireneral  costs  of  the  cause,  •»«  ^^^^ 

°  general  ootti  01 

95/.  9s.  M.,  and  to  the  plaintiff  the  costs  on  the  special  the  cause,  he 

^  ^  wasUableto 

pleas,  67/.  195.  4c/.,  including,  not  only  the  costs  of  the  pay  the  op- 

posite  partr  on 

pleadings,  but  those  also  of  evidence  prepared  to  answer  the  issues  found 
the  pleas  of  justification.     In  Trinify  term  1835,  a  rule  ^ij  'm,'  ^ 


nisi  was  obtained  on  behalf  of  the  defendant  for  review-  ^^^^ 

eusts  of  prepaiw 
ing  evidence  on  those  issues.  There  was  no  difference  in  this  rsspect  between  replerin 
and  other  actions.     And  the  law  was  not  altered  by  the  Oenenl  RiUe  HiL  S  W.  4.  I.  74. 

ing    - 


Ha^imvm. 
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iog  the  taxation  of  costs  on  both  sides.     In.  the  ,saiiie 
tarin(a), 

TamliMson  shewed  cause.  The  stat.  4  Jnn*  c  16^ 
which  allows  the  defendant  or  tenant  in  any  action  or 
siiity  or  any  pUintiflPin  replevin,  to  plead  several  matters 
wkh  leave  of  the  Court,  provides  (sect  5.)  that,  if  a  v«w 
diet  be  found  upon  any  issue  in  the  said  cause  for  ihe  • 
plaintiff  or  demandant,  costs  shall  be  given  <^  at  the 
discretion  of  the  Court,"  unless  the  Judge  who  tried  the 
issue  diall  certify  that  there  was  probable  cause  for  the 
plea*  The  practice  under  this  statute  has  been  to  allow 
costs,  not  only  of  pleadings,  but  of  witnesses,  and  the 
rule  HU.  2  Wi  4t^  I.  74*.  {b)  introduces  no  alteration. 
Hart  V.  Cuaush{c)j  and  The  Duke  ^  NeacasOe  v. 
Green  (J),  cited  in  that  case^  are  duect  authorities  for 
the  practice  {e). 

Siarlde^  contriU  The  plaintiff  should  have  had  costs  . 
of  the  pleadings  only.  The  question  turns  on  the  oon*- 
struction  of  the  statute.  In  Othir  v.  Calvert  {g)  it  was 
held  by  the  Court  of  Common  Pleas,  under  the  statute, 
that,  *^  where  a  plea  which  goes  to  the  whole  of  the 
canse  of  action  is  found  for  the  defendant,  the  costs,  of 
\the  cause  go  to  the  defendant,  and  the  costs  of  the  issues 
found  for  the  plaintiff  go  to  the  plaintiff;  but  that  by  the 

(a)  June  17th.     Before  Lord  Dennum  C.  J.,  lAtMUOe^  JRsttcfoih 

{b)  SB.^Ad.  385.  (c)  2DowL  P.  C  456. 

(<0  ^DowL  P.  a  459. 

{e)  Tbmihuon  ftnUwr  contended  that  the  tazatiafi  wee  m^jiitt  to  the 
pkiatiir  in  raipect  of  the  allowance  of  coats  of  certain  witncaiea  who 
attended  the  aauies  for  the  defendant ;  hut  nothing  waa  decided  ae  to 
this. 

(g)  iBwg.^S. 

costs 
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cocrtS'of  the  issues,  was  meant  the  costs  of  pleadings  1888ii 
only.**  Hart  v.  Cutbusk  (a),  was  decided  principally  on 
the  authority  of  The  Dtdce  of  Newcastle  y.  Green  {b\  a 
case  which  never  came  to  a  final  determination  in  court, 
bttt  was  compromised  before  a  judge  at  chambers.  As 
it  is  argued  on  the  dther  side,  if  a  plaintiff  fiuls  on  the 
general  issne^  and  the  special  pleas  are  not  gone  into^ 
be  Is  entitled  to  all  his  costs  on  the  special  pleas,  if  the 
jttc^  does  not  certify,  which  the  judge  could  not  do 
naiess  the  issues  on  the  special  pleas  were  to  be  tried 
fcnr  the  purpose  of  ascertaining  whether  or  not  there 
was  probable  cause  for  pleading  them.  And  great  in* 
conyenioice  would  arise  if  parties  always  claimed  to 
liave  this  done.  [Patteson  J.  The  practice  of  allowing 
costs  of  the  pleadings  only  appears  to  me  contrary  to 
the  statute.  I  have  never  been  able  to  discover  the 
reason  for  so  limiting  the  construction,  nor  do  I  under- 
stand the  justice  of  it  Littledale  J.  The  statute  of 
OI(mceaer{c)  gives  only  the  costs  of  the  <<  writ  pur- 
chflaed;**  yet  that  is  extended  to  costs  in  general.] 

Lord  Dbnmak  C.  J.  The  point  was  very  fully  con- 
sidered in  Hart  v.  Cutbusk  (a) ;  but,  as  there  is  coatnxy 
autixyrity,  we  had  better  see  the  other  judges  upon  il 
before  we  decide. 

Cur.  ado.  vuU. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court  After  stating  the  object  of  the  rule^  and  the 
betBy  his  Lordship  said:-— It  was  contended  for  the 
defendant,  that  the  proper  course  under  the  statute 
4  Jnfu  c.  16.  sects.  4  &  5.  was  to  allow  the  plaintiff  the 

(a)  ^DowL  p.  a  456.  (6)  ^IhwL  P.  C.  459. 

(c)  C  JEAv.  1.  c  1.  i.  S. 

costs 
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ISS6.       ooBts  of  the  pleadings  only,  and  that  the  role  of  HiL 
^  9  W.4hL  74.  had  made  no  difference ;  and  the  case  of 

againti  CHkir  V.  Colvefi  {a\  was  particularly  relied  on.  For 
the  plaintiff  it  was  contended  that  the  practice  which 
had  prevailed  in  conformity  with  the  case  of  OMr 
y.  Calveri  (a),  was  wrong  in  principle,  and  had  been  so 
held  by  Parke  J.,  in  the  case  of  Hart  v.  Cutbusk  {b). 
The  4th  section  of  the  statute  of  Anne  permits  any 
defendant  or]  tenant  in  any  action,  or  any  plaintiff  in 
replevin,  by  leave  of  the  Court,  to  plead  several  matters ; 
and  the  5th  section  provides  that,  ^<  if  any  such  matter 
shall  upon  a  demurrer  joined  be  judged  insuflSicient, 
costs  shall  be  given  at  the  discretion  of  the  Court;  or  if 
a  verdict  shall  be  found  upon  any  issue  in  the  said  cause 
for  the  plaintiff  or  demandant,  costs  shall  be  also  given  in 
like  manner,  unless  the  Jadge,  who  tried  the  said  issue, 
shall  certify,  that  the  said  defendant,  or  tenant,  or  plain* 
tiffin  replevin,  had  a  probable  cause  to  plead  such  mat- 
ter which  upon  the  said  issue  shall  be  found  against  him.** 
The  words  **  at  the  discretion  of  the  Court "  have  "been 
held  not  to  give  the  Court  power  to  refuse  the  costs,  but 
only  to  tax  them :  Duberley  v.  Page  (c),  and  many  otiier 
cases.  And  an  avowant  in  replevin  is  a  defendant  with- 
in the  meaning  of  the  fourth  section ;  Stone  v.  jPor- 
syth  {d).  The  words  of  the  statute  of  Anne  are  general 
and  without  limitation,  not  pointing  to  any  distinction 
between  costs  of  the  pleadings  and  costs  of  the  trial ; 
and  reason  and  common  sense  dictate  that,  if  the  de- 
fendant has  put  the  plaintiff  to  unnecessary  expense,  by 
pleading  that  which  turns  out,  either  in  law  or  in  &ct, 
to  be  unfounded,  he  should  pay  the  plaintiff  that  expense, 

(a)  1  Bmg.  275.  (6)  SDoirf.  P.  C.  456. 

(c)  2  T.  R.  391.  (d)  2  Dwg.  709.  note  [2]. 

although 
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although  he  may  be  successfal  upon  the  general  question.        1636. 
Yet  it  appears  that  a  practice  soon  prevailed  of  limiting       2 
the  costs  to  those  of  the  pleadings  only.     That  practice        ogamat 
was  condemned  in  the  cases  of  Brooke  v.  Willed  (a)  and 
VoUum  V.  Simpson  (b).    It  is  true  that  both  those  cases 
were  actions  of  replevin,  in  which  the  defendant  is  an 
actor,  which  was  pointed  out  by  one  of  the  prothono- 
taries  in  Othir  v.  Calvert  (c),  and  was  supposed  to  make 
a  difference.     That  supposition  we  think  to  be  wholly 
erroneous ;  for  the  question  turns  upon  the  words  of  the 
statute  of  Jnne^  and  upon  the  ordinary  principles  of 
justice^  all  of  which  are  equally  applicable  to  replevin 
and  to  other  actions.     So  far,  therefore,  as  the  decision 
in  OUiir  v.  Calvert  (c)  depends  on  this  distinction,  we 
think  that  it  cannot  be  supported. 

But  in  the  judgment  of  the  Court  it  is  said  that  the 
point  was  expressly  ruled  in  Benett  v.  Coster  ({/),  which 
was  decided  on  the  authority  of  Vivian  v.  Blake  {e). 
Now  neither  of  those  cases  touches  the  point  in  question. 
In  Vivian  v.  Blake  {e\  which  was  in  trespass,  the  defend- 
ant pleaded  the  general  issue^  and  a  justification  which 
covered  the  whole  trespass.  The  plaintiff  had  a  verdict 
on  the  general  issue^  and  the  defendant  on  the  justifica- 
tion ;  and  the  Court  held  that  the  plaintiff  was  not  en- 
titled to  any  costs ;  so  that  the  present  point  could  not 
arise.  In  Benett  v.  Coster  {d)  the  questions  were,  who 
should  have  the  general  costs  of  the  cause,  and  whether 
the  defendant  should  have  any  costs :  but  the  present 
question  did  not  arise;  at  least  it  is  not  alluded  to  in  the 

(a)  Sir.  BL  4S5.  (6)  SJ9.  j-  P.  568. 

(c)  1  Bmg.  875.  {d)  \  B.  ^  B,  465. 

(e)  llJSair,268. 

Vol.  IV.  E  e  report ; 
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1836.        report;  though  doubtless  it  must  have  arisen  in  the  pro- 
"  thonotaries'  office :  and,  whichever  way  it  was  there  deter- 

agairui       mined,  it  does  not  appear  to  have  been  afterirards  dis- 

Haaibetoit. 

puted. 

Hart  V.  Cutbush  (a)  is  an  authority  the  other  way,  and, 
as  we  think,  rightly  decided ;  and  though  we  had  been 
led  to  suppose  that  the  case  of  the  Duke  of  Newcastle  v. 
Green  (i),  which  is  there  referred  to  by  Parke  J.,  but 
which  is  not  reported,  bad  been  compromised  and  not 
decided,  we  have  been  informed  by  the  learned  Judge 
himself  that  it  was  decided  in  the  manner  stated  by  him ; 
and  the  only  compromise  was  as  to  the  mode  of  settling 
the  accounts  between  the  parties,  which  was  arranged 
before  him  at  chambers. 

It  has  been  objected  that  the  consequence  of  holding 
that  decision  to  be  right  will  be,  that  issues,  which  have 
become  immaterial  by  the  decision  of  some  one,  will 
always  be  tried  out  for  the  mere  sake  oi  costs,  and  that 
great  waste  of  time  and  inconvenience  and  delay  to  other 
suitors  will  be  occasioned.  We  do  not  think  these  conse- 
quences at  all  necessary ;  but,  even  if  they  were,  they  are 
not  sufficient  to  prevent  the  statute  of  Anne  from  having 
that  construction  which  appears  most  consonant  to  the 
intention  of  the  legislature  and  to  reason  and  justice.  On 
these  grounds  we  think  that  the  Master's  taxation  of 
the  plaintiff's  costs  is  right 

A  question  was  raised  in  the  course  of  the  argument, 
as  to  the  allowance  to  the  defendant  of  the  costs  of 
certain  witnesses  who  were  not  called,  as  to  which 
some  doubt  may  be  entertained ;  but  this  point  was  not 

(•)  2  Dow.  P.  a  456.  (6)  S  DauO.  P,  C,  459. 

pressed 
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pressed  by  the  plaintiiF;  and,  as  our  decisicm  is  with 
him  on  the  roain  question,  it  need  not  be  discussed. 
The  Rule  must  be  discharged  without  costs  (a).  against 

Hamlkktox. 

(a)  See  Reg,  Geru  HiL  4  IF.  4,   General  Rukt'and  Regulationtj  7. 
SB.iAiL  iir. 


Stockdale  against  Chapman.  Monday, 

°  January  ISth. 

'T^RESPASS  for  false  imprisonment.      Pleas,  leave  To  an  action 

and  licence ;  and  four  other  pleas,  claiming  a  right  faiae  i^^imq. 
to  detain  the  plaintiff  till  certain  payments  were  made,     fcndant  pleaded 

The  plaintiff,  to  the  first  plea,  replied  de  injurift,  and  J?^®  "f 
concluded  to  the  country.     There  was  no  **  &c.'*  added  ^^^^^  **>« 

1      .  Ji      .  .     .1.  rr.t       pJwntiff  replied 

to  this  conclusion ;  and  there  was  no  similiter     The  de  injunft,  con. 

,  ,  111-1  1    •  eluding  to  the 

Other  pleas  were  regularly  replied  to,  and  issues  regu-  country,  with, 
larly  joined  on  the  replications.  On  the  trial  before  andnoiuue' 
Lord  Dfnman  C.  J.,  at  the  Middlesex  sittings  in  De-  I^"^°'5lfer 
cember  last,  a  verdict  was  found  for  the  plaintiff.  orZ^tiTJ^^^ 

under  claims  to 
detain  the 

Andrews  Sent,  now  moved  for  a  rule  to  shew  cause  plaintiff  till  he 

made  certain 

why  there  should  not  be  a  new  trial ;  and  he  stated,  as  payments, 
one  ground  for  his  motion,  that  there  had  been  a  mis-  icpUed  to,  and 
trial,  for  want  of  issue  being  joined  on  the  plea  of  leave  ^"the^repUca. 
and  licence.     The  cases  on  this  point  are  contradictory.  Jj,°°'tj,g  jj.' 
In  Cooke  V.  Burke  (a),  where  one  of  three  pleas,  a  plea  ^j,"^^*^*^^** 
of  payment  and  satisfaction,  had  not  been  replied  to,  ▼•n*^ofthe 
but  the  defendant  added  a  similiter  to  all  three,  and  a<^er  trial  and 

verdict  for  the 

the  plaintiff  obtained  a  general  verdict,  the  Court   of  plaintiff. 

(a)  5  Taunt.  164.  The  third  plea  was  nil  deb^:  and  Monoid  C.  J. 
said  that  the  substance  of  the  second  plea  mu«t  hare  been  tried  on  the 
issue  upon  the  nil  debet. 

£  e  2  Common 
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18961        Common  Pleas  permitted  the  plaintiff  to  amend,  by 


SrOCKDAUC 


adding  a  traverse  to  the  second  plea.  But  in  a  later 
9ffttn^  case,  GriffUh  v.  Crockfbrd{a)y  the  Court  of  Common 
Fleas  set  aside  %  verdict  for  want  of  a  similiter.  In  a 
still  later  case,  Smain  ▼.  Leans  (ft),  Parke  B.  discharged 
a  rule  for  setting  aside  a  verdict  for  want  of  a  similiter 
to  a  traverse  in  the  plea,  on  the  ground  that  *'  &c."  was 
added.at  the  end  of  the  plea,  which  might,  after  verdict, 
be  considered  to  include  the  similiter. 

The  Court  (c)  refused  the  rule  on  this  point,  referring 
to  note  (6)  on  Bennet  v.  HdUbech  [d).  A  rule  nisi  was 
granted  on  another  ground. 

(a)  S  J9.  j-  J9. 1.  (6)  S  2>oto£.  P.  C.  70a 

(c)  Lord  Venman  C.  J*,  LUtkdale,  WiOumu,  and  Coleridge  Ji. 

r  (<0  8  ^nu.  Sound.  319.  a.     See  S  Outt^t  Jrckbold,  3d  ed.   pp.  984, 

985.      Vhim  v.  Jenkin,  SJ.^E,  741,  750. 


Tuetdm^,  De  Vaux  ogainst  Salvador. 

January  Hth. 

Imurmnce  on  a  A  SSUMPSIT  on  a  policy  of  insurance  for  time  on 

the^tud  war-  the  ship  La  Valeur.     The  declaration  claimed  for 

SJ^Sg^^^'lTie  general  average,  and  for  an  average  loss;  the  damage 

TOmJhlto col-  was  lai^  ^^  ^^^^  ^^^  occasioned  by  perils  of  the  sea. 

oJbershi***^  The  policy  contained  the   usual  warranty,  free  from 

proceedings  averaire  under  three  pounds  per  cerU^  unless  general, 

being  instituted  ^  "^ 

for  the  da.        or  the  ship  be  stranded.     The  defendant,  as  to  the 

mage  done  to 

the  other  ihip,    claim  of  particular  average,  pleaded  that  the  ship  did 
the  matter  was 
referred  to 

aibitrators,  who  awarded  that  each  ship  should  bear  half  of  the  aggregate  loss.  The  ship 
V,  on  the  settlement  had  to  pay  a  balance  to  the  other  ship :  Held,  not  to  be  a  loas  to 
which  the  underwriters  were  liable. 

Held,  also^  that  the  expense  of  the  wages  and  pronsions  of  the  crew  of  the  T.,  during 
the  time  that  she  was  detained  in  repairing  damage  done  to  herself  by  perils  of  tiie  sea,  were 
aot  such  a  loss. 

not 
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not  sustain  an  average  loss  or  damage  to  the  amount  of 
3  per  cent,  on  which  plea  issue  was  joined.  On  the 
trial  before  Lord  Denman  C.  J.  at  the  London  sittings 
after  last  term,  it  appeared  that  the  La  Valeutf  being  in 
in  the  Hocgly  river,  during  the  time  covered  by  the 
policy,  came  into  collision  with  a  steam  vessel  called  the 
Farbesy  and  that  considerable  damage  was  done  to  each 
vessel.  The  owner  of  the  Forbes  claimed  a  compen- 
sation from  the  La  Valewy  and  threatened  to  detain 
her,  and  to  proceed  in  the  Court  of  Admiralty  at 
Calcutta;  and,  upon  the  claim  being  referred  to  arbi- 
tration, it  was  awarded  that  each  ship  should  bear  half 
the  joint  expenses  of  the  two.  Upon  the  settlement, 
the  La  Valeur  had  to  pay  a  balance  to  the  Forbes.  The 
La  Valewr  was  detained  by  the  necessity  of  repairing 
certain  damage  done  to  j^erself  by  perils  of  sea; 
and,  during  the  time  of  detention,  a  sum  of  money 
was  expended  in  the  additional  wages  of  the  crew  and 
provisions  for  them.  If  either  this  sum  of  money  or 
the  balance  paid  to  the  Forbes  could  be  considered  a 
particular  average,  then  there  was  on  the  whole  an 
average  loss  of  3  per  cent,  but  not  otherwise.  The 
Lord  Chief  Justice  was  of  opinion  that  neither  of  these 
items  could  be  taken  into  the  account  of  particular 
average ;  and  a  verdict  was  found  for  the  defendant  on 
the  above  issue. 


1836L 
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Matde  now  (a)  moved  for  a  rule  to  shew  cause  why 
a  verdict  should  not  be  entered  for  the  plaintiff  for 
such  sum  as  the  Court  should  direct,  or  why  a  new 
trial  should  not  be  had.     It  is  clear  that  the  aggregate 


(a)  Before  Lord  Denman  C.  J.,  LUUedaie,  WUhams,  and  Coferidge  Js. 
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of  several  pflrtial  losses  may  make  up  the  9/.  per  cent. ; 
Bladett  ▼•  The  Royal  Exchange  Company  (a).  Here 
the  SL  per  cent,  will  be  made  up  if  either  of  two 
items  be  allowed.  First,  the  underwriters  are  liable 
for  the  sum  paid  to  the  Forbes.  The  words  in  the  policy 
are,  ^  all  other  perils,  losses,  and  misfortunes  diat  have 
or  shall  come,  to  the  hurt,  detriment,  or  damage  of 
the  said  goods  and  merchandizes  and  ship,  &c.,  or 
any  part  thereof/'  There  is,  indeed,  no  English  de- 
cision precisely  on  the  point;  but  there  seems  to  be 
as  good  reason  for  underwriters  making  good  such 
loss  as  a  loss  sustained  from  pirates.  {Littledalei. 
That  loss  is  particularized.]  But  it  would  clearly  be 
the  subject  of  indemnity,  though  not  particularized. 
A  general  average  comes  within  the  insurance  only 
from  the  general  words.  .  The  expression  '^  free  of 
average,  under  three  pounds  per  cent.,  unless  general," 
shew  this ;  for  general  average  is  specified  as  an  excep- 
tion from  the  exception :  it  must  therefore  be  included 
in  the  subject  matter  from  which  the  main  exception 
is  made,  that  is,  in  the  perils  insured  against.  But 
among  these  perils  there  is  no  specific  mention  of  ge- 
neral average :  the  general  words  therefore  cover  that, 
and  the  same  words  must  also  be  sufficient  to  cover  any 
loss  by  an  accident  like  that  in  question.  The  principle 
is,  that  the  underwriter  makes  good  all  that,  by  means 
of  the  peril,  the  owner  is  bound  to  pay:  and  here  he  was, 
in  fact,  as  much  bound  to  pay  as  the  owner  of  goods  is 
bound  to  pay  harbour  duties;  for  the  owners  of  the  Forbes 
had  the  legal  means  of  enforcing  the  payment.  It  is 
true  that,  by  the  English  common  law,  each  party  bears 


(a)  S  Cr.  i  J.  244.     ACS  Tyrwh.  266. 
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his  own  costs,  in  case  of  a  collision,  if  there  be  fault 
in  each ;  and  it  roust  certainly  be  assumed  that  there 
was  fault  on  each  side,  in  the  present  case.  But  the 
more  generally  understood  law  in  maritime  states  is 
that,  if  there  be  fault  in  each  party,  each  bears  half  of 
the  aggregate  loss  of  the  two ;  and  this  may  perhaps  be 
considered  the  more  reasonable  principle.  In  the  case 
of  Tke  fVoodrop^Sims  {a)  this  rule  was  laid  down  by 
Sir  ffiUiam  Scott^  as  follows :  —  <<  This  is  one  of  those 
unfortunate  cases  in  which  the  entire  loss  of  a  ship  and 
cargo  has  been  occasioned  by  two  vessels  running  foal  of 
each  othen  There  are  four  possibilities  under  which  an 
accident  of  this  sort  may  occur.  In  the  first  place,  it  may 
happen  without  blame  being  imputable  to  either  party ; 
as  where  the  loss  is  occasioned  by  a  storm,  or  any  other 
vis  major :  In  that  case,  the  misfortune  must  be  borne  by 
the  party  on  whom  it  happens  to  light;  the  other  not 
being  responsible  to  him  in  any  degree.  <—  Secondly,  a 
misfortune  of  this  kind  may  arise  where  both  parties  are 
to  blame ;  where  there  has  been  a  want  of  due  diligence 
or  of  skill  on  both  sides :  In  such  a  case,  the  rule  of  law 
is,  that  the  loss  must  be  apportioned  between  them,  as 
having  been  occasioned  by  the  fault  of  both  of  them.— • 
Thirdly,  it  may  happen  by  the  misconduct  of  the  su£kring 
party  only ;  and  then  the  rule  is,  that  the  sufferer  must 
bear  his  own  burthen.  —  Lastly,  it  may  have  been  the 
fault  of  the  ship  which  ran  the  other  down ;  and  in  this 
case  the  injured  party  would  be  entitled  to  an  entire 
compensation  from  the  other/'    In  the  Laws  ofGUron  {b) 


1886. 
DsVaox 


(a)  S  Dodb.  Aim,  Bep.  85. 

(ft)   15  Fin.  Ahr,  tit.  Matter  if  a  Sk^i  (A)  87.  p.  S40. 
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it  k  said,  *^  If  a  ship  in  her  voyage^  lying  any  wbare^at 
anchor^  be  struck  or  grappled  with  another  vessel  «Ader 
sailf  for  want  of  good  steering,  whereby  the  vessel  at 
anchor  is  prgudiced,  and  the  goods  in  her  damnified; 
in  such  a  case  the  whole  damage  is  to  be  in  common^ 
and  to  be  equally  divided  and  appraised  half  by  balC 
And  the  roaster  and  mariners  of  the  vessel  that  strudcf 
or  grappled  with  the  other,  shall  swear  on  the  Holy 
Etangelists,  that  they  did  it  not  wittingly  or  wilfully; 
tb»  reason  of  this  judgment  is,  that  an  old  vessel  might 
not  purposely  come  in  the  way  of  a  better;  which  she 
will  hardly  do,  as  long  as  the  damage  must  be  equally 
shared*"  In  Emerigon^  vol.  L  p.  413.  (ed.  1827(a)), 
it  is  said,  "  Si  I'abordage  n'est  pas  arriv^  par  cas  fortuit, 
et  qu'il  soit  impossible  de  savoir  par  la  faute  de  qui, 
c'est  alors  le  cas  de  partager  le  diffi^rend,  et  de  faire  su{>- 
porter  la  moiti£  du  dommage  a  chacun  des  deux  navires. 
Tel  est  le  sens  de  I'art.  10,  Hire  des  avaries*  '  En  cas 
d'abordage  de  vaisseaux,  est*il  dit,  le  dommage  sera 
pay£  ^galement  par  les  navires  qui  Fauront  fait  et 
sou£fert,.  soit  en  route,  rade,  ou  an  port.' "  For  which 
are  cited  ZjCS  Jugemens  (COUron^  art  H. ;  VOrdonnance 
de  Wisbtgf,  art.  26,  27,  50  &  70. ;  and  i>  Droil  An^ 
siatiquet  tit  10.  The  editor,  M.  Boiday-Pafyf  in  the 
comparison,  at  the  end  of  the  section,  with  the  modern 
code  of  commerce,  says  (p.  417.)  that  the  law  is  that,  if 
there  be  doubt,  in  the  case  of  collision,  as  to  the  causey 
each  vessd  is  to  bear  its  part ;  and  he  goes  on  thus :  ^*  La 
lot  couHd^e  done  comme  les  vraies  causes  du  dommage 
la  fortune  de  mer,  la  force  majeure  qui  a  pousse  les 
navires  I'un  sur  Tautre ;  et  dans  ce  cas,  la  portion  qui 

(a)  Ch.  xii.  s.  14. 

incombe 
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ineombe  au  navire  assur^  doit  6tre  i  la  charge  des  ISSGs 
assurenTs,  qni,  par  la  nature  da  contrat  d'assurance,  sont 
temis  de  tons  les  aocidens  arrives  sur  mer^  quelque 
insolitesy  inconnus  ou  extraordinaires  qa'iU  soient*'  (a) 
That  reasoning  applies  here  ;  and  it  may  be  added 
that,  the  less  an  accident  can  be  foreseaa,  the  more  pro* 
perly  is  it  the  subject  of  insurance^  since  that  which 
was  foreseen  would  not  be  insurable.  Poihier^  in  his 
Traite  du  Contrai  df  Assurance^  ch.  i.  sect  ii«  art  2.  $  9. 
49.  (i),  says,  **  L'assureur  se  charge  par  le  contrat 
d'assurance,  des  risques  de  tous  les  cas  fortuitt  qui 
peuvent  surrenir  par  force  majeure  durant  le  voyage, 
et  causer  a  rassur6  une  perte  dans  les  choses  assur^es, 
ou  par  rapport  auxdites  choses."  If,  then,  the  LdL 
Valeur,  as  was  clearly  the  case,  could  not  be  released 
without  this  payment,  the  payment  falls  within  that  dass 
of  losses  which  the  underwriters  must  make  good. 

Secondly,  as  to  the  wages  and  provisions  of  the  crew 
for  the  time  during  which  the  ship  was  under  necessary 
repair.  These  are  incidental  to  the  repairs,  and,  being 
so,  must  be  governed  by  the  same  rule.  It  is  a  general 
principle  (subject  to  some  exceptions  which  may  easily 
be  explained,)  that,  where  underwiters  are  liable  to 
indemnify  for  any  part  of  a  loss,  they  must  indemnify 
for  the  whole.  Now,  in  the  case  of  any  damage  which 
is  the  subject  of  general  contribution,  the  wages  and 
other  expenses  of  the  crew  during  the  time  of  repair, 
which  are  in  the  nature  of  accessaries  to  the  prin-^ 
cipal  expense,  that  of  repairing,  must  also  be  the  subject 

(a)  And  ace  Bouk^Pafy,  Court  de  Droit  Commardal  AlcuiHrnet  dt.  X. 
S.16.  totn.  4.  p.  16. 

(b)  Traitii  nw  Diggreniet  Matieret  de  Droit  Cufil,  torn.  Sme.  p^  tS^ 
(Sd  ed.  1781). 

of 
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of  general  contribution.  In  Abbtat  an  Shippings  Part  IIL 
eh.  8.  8*  7.  p.  S50.  (5th  edO»  it  is  saidi  *^  But  if  a  ship 
should  necessarily  go  into  an  intermediate  port  for  the 
purpose  only  of  repairing  such  a  damage  as  is  in  itself 
a  prc^r  object  of  general  contribution,  possibly  the 
wages,  &c.  during  the  period  of  such  a  detention,  may 
also  be  held  to  be  general  average,  on  the  ground  that 
the  accessary  should  follow  the  nature  of  its  principaL" 
The  author  does  not  apply  this  to  insurances,  which  are 
not  the  subject  of  his  work  x  but  the  passage  seems  to 
warrant  such  an  application  of  the  doctrine,  that  the 
accessary  is  to  follow  its  principal.  Now,  here,  the 
underwriters  were  indisputably  bound  to  make  good 
the  expense  of  the  repairs :  they  must,  therefore,  bear 
the  accessary  expense.  Suppose,  in  the  case  put  in 
the  extract  just  given,  the  owner  of  goods,  who  was 
liable  to  the  general  average,  had  insured  these  goods, 
the  underwriters  would  have  to  make  good  the  payment 
of  the  wages,  &c.  Why  should  the  same  principle  not 
be  applied,  where  the  insurance  is  on  the  ship,  to  the 
share  of  general  average  which  falls  on  the  owner  of 
the  ship?  And,  if  there  be  no  cargo,  and  conse* 
quently  no  one  to  contribute  to  a  general  average,  can 
that  make  any  difference  in  the  liability  of  the  under- 
writers? Can  it  be  contended  that  the  principle  holds 
if  there  be  a  single  bale  of  goods  on  board,  but  ceases  to 
be  applicable  if  there  be  no  cargo  ?  When  the  damage 
is  to  the  subject  insured,  that  is  a  partial  loss,  to  which 
the  underwriter  is  liable ;  and  it  is  immaterial  to  inquire 
whether  it  be  a  general  average  or  not,  the  underwriteir 
being  liable  to  the  assured  in  the  whole  (though,  if  it  be 
a  general  average,  he  may  claim  contribution  from  those 
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liable  to  contribute);  so  that,  in  such  a  case,  as  between        1836. 

the  nnderwriter  and  the  assured,  particular  and  general        

average  become  identical.     In  Fletcher  v.  Poole  [a)  it        agcdna 
was  held  that  the  extraordinary  wages  and  provisions 
expended  during  the  detention  of  the  ship  could  not 
be  recovered  on  a  policy  on' the  ship.     But  that  was  a 
mere  case  of  detention  to  refit :  the  plaintiff  claimed 
only  the  wages   and   provisions  expended   during  her 
repairs.     It  does  not  appear  that  the  repairs  were  oc- 
casioned by  any  thing  but  ordinary  wear  and  tear,  or  by 
any  thing  for  which  the  underwriters  were  liable.     The 
same  remark  applies  to  the  cases  of  Eden  v.  Poole  {b) 
and  Robertson  v.  3a)er  (c).     In  Patoer  v.  Whitmore  {d) 
the  wages  and  provisions  of  the  crew  expended  while 
the  ship  was  in  port  repairing  a  damage  occasioned 
by  a  tempest  were  held  not  to  be  the  subject  of  ge- 
neral average;  and,  consequently,  the  plaintiff,  whose 
insurance  was  on  goods,  could  not  recover  against  his 
underwriter  money  paid  by  him  as  a  contribution  to 
such  expenses.     That  decision  was  on  the  ground  that 
there  had  been  no  sacrifice  of  a  part  to  preserve  the 
whole,  and  consequently  no  general  average  to  which 
the  plaintiff  was  liable  to  contribute;  reasoning  which 
does  not  shew  that  the  underwriter  on  the  ship  would 
not  be  liable  to  pay  the  expenses  in  question,  but  rather 
that  he  would  be ;  for  there  is  no  doubt  that  the  prin- 
cipal damage  to  which  the  expenses  in  question  were 
accessary,  being  a  damage  to  the  ship  by  the  perils  of 
the  sea,  would  be  one  to  which   he  would  be  liable, 
though  the   underwriter  on   goods  (the   defendant  in 

(a)  1  PaHc,  Im.  cb.  S.  p.  89.  7th  ed. 

(6)  1  Park,  Iru,  ch.  2.  p.  91.  7Ui  ed. 

(c)  1  r.  R.  1«7.  (d)  4il.  j-  &  141. 
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ogairut        ch,  8.  s*  ?•  p.  S50.  (5th  edit.))  that  such  expenses  are  not 
Salvadok* 

matter  of  general  average,  but  *^  must  fall  on  the  ship 
alone/*     Whoever  is  liable  to  the  damage  sustained 
by  the  ship  must  therefore  sustain  such  expenses.    It 
follows  that  the  underwriter  on  the  ship,  who  is  clearly 
liable  to  the  damage  which  the  ship  sustains,  must  pay 
these  expenses  also.     A  stater  of  averages  arranges  the 
losses  in  three  columns,  headed  respectively,  **  General," 
"  Ship,'*  **  Owners ; "  and  under  "  Ship  *'  he  sets  down 
all  to  which  the  underwriters  on  the  ship  are  liable.     So 
BuUer  J.,  in  Eden  v.  Poole  (&),   held   the  underwriters 
on  the  ship  and  goods  not  liable,  because  *^  the  freight, 
and  not  the  ship,"  was  liable  to  the  loss.     In  the  last 
cited  passage  in  Albotty  the  author  refers  to  the  Codede 
Commerce^  art.  403.  (c).     There  the  expenses   of  the 
wages  and  provisions  of  the  crew,  during  the  detention 
by  a  foreign  power,  or  by  the  necessity  for  repairs,  are 
classed  together  as  particular  averages ;  and  the  article 
is   cited   in   the  conference   of  the  modem   law  with 
Emerigon   (vol.  i.  p.  619.  ch.  xii.  s.  41.   ed.  1827),   by 
Botda^'Paty.     The  same  author,  in  a  work  of  his  own, 
CotdTS  de  Droit  Commercial  Maritime^  vol.  iv.  p.  40.  tit. 

(a)  4M.4^S,  141.  (b)  Park,  Ins.  ch.  2.  p.  91.  7th  ed. 

(c)  Tit.  ll^me,  «Soiit  avaries  particulieres :  —  1^  le  dommage  arriT^ 
auz  marchandises  par  laur  vice  propre,  par  la  tempete,  prise,  nanfivge  ou 
^chouement ;  —  2*^  les  fraia  faits  pour  les  sauver ;  —  S^  la  perte  des  cables* 
ancres,  Toiles,  mAts,  cordages,  causae  par  temp^te  ou  autre  accident  de 
iiier;.-«-^les  d^penses  resultant  de  toutes  reUiches  occasionn^es,  soit  par  U 
perte  foituite  de  cea  objets,  soit  par  le  besoin  d*aTttaiIlement,  soit  par 
voie  d*eau  4  r^parer ;  —  4^  la  nourriture  et  le  loyer  des  matelots  pendant 
la  detention,  quand  le  navire  est  arrets  en  voyage  par  ordre  d*une  puissance, 
et  pendant  les  reparations  qu*on  est  oblig^  d*y  fairei  si  le  navire  est 
aflr^e  au  Toyage^** 

X.  S.  16.5 
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X.  S.16.,  says  that,  in  case  of  the  arrest  or  other  de«  1886* 
tentioQ  of  a  vessel  after  departure  (and  in  the  passage 
just  cited,  arrest  <^  par  ordre  d'une  puissance"  is  placed  agamtt 
in  the  same  class  with  detention  for  the  purposes  of  re- 
pair), the  insurers  must  bear  the  loss  resulting  from  the 
cost  of  provisions  and  wages  of  the  crew.  This  is  also 
the  American  law  (a).  Some  foreign  authorities  class  such 
expenses  as  general  average,  on  the  same  principle  as 
that  upon  which  expenses  of  going  into  port  to  preserve 
a  ship  are  so  classed :  this  is  apparently  an  extension  of 
the  Mhodian  law,  by  which  ajactus  was  requisite  (6). 

Cur.  adv.  vuli. 

Lord  Denman  C.J.  in  this  term  {January  SOth) 
delivered  the  judgment  of  the  Court 

This  was  a  motion  for  a  new  trial  in  an  action  of  as- 
sumpsit, tried  before  me  at  GuildhaU^  on  the  insurance 
of  a  ship,  for  loss  by  perils  of  the  sea.  The  jury  found 
a  verdict  according  to  my  direction,  excluding  the  ex- 
pense for  wages  and  provbions  incurred  from  the  time 
of  her  repairing  damage  sustained  from  a  storm,  and 
excluding  also  the  sum  of  money  which  the  owners  had 
paid  in  consequence  of  some  proceedings  commenced  in 
the  Court  of  Admiralty  at  Calcutta^  in  consequence  of 
an  accidental  collision  with  another  vessel  in  iheHoogly 
river.  The  new  trial  was  moved  for  on  the  ground 
that  both  these  heads  of  damage  ought  to  have  been 
taken  into  account  by  the  jury. 

(a)  See,  bowerer,  PhiOipit  TreatUe  on  the  Law  of  Ifuurance,  toI.  L 
ch-ZYi.  lec.  1.  p.  S70.  (Boston,  U.  S.  1823). 

(b)  See  Pardestus,  Court  de  Droit  Commercial^  torn.  8.  part  iv.  tit  it. 
ch.  !▼.  sect.  i.  §  v.  (740),  and  part  it.  tit.  v.  ch.  i.  aect.  ii.  $  i.  (77S). 

We 
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I8S6*  We  think  it  clear,  on  authority,  that  the  former  item 

ought  DOC  to  be  allowed.     As  long  ago  as   1769,  in 

«gamtt  Fletcher  v.  Poole  {a),  the  point  was  decided  by  Lord 
Mansfield  at  Nisi  Prius.  The  doctrine  has  been  cited  in 
the  text*books  ever  since  .that  period,  and  is  expressly 
recognised  by  Btdler  J.  m  Bobertson  v.  Ewer  (6).  The 
fiicts  of  that  case  did  not  indeed  require  the  doctrine, 
'which  is  merely  assumed  in  the  argument  of  that  learned 
Judge  to  illustrate  his  opinion  on  the  case  then  before 
the  Court.  Mr.  Matde  therefore  urged  that  the  law 
rested  on  a  single  decision  of  Lord  MansfieUCs  at  Nisi 
Prius ;  but,  when  we  consider  the  high  authority  of  that 
great  roaster  of  insurance  law,  —  that  that  case  was  un- 
questioned,— that  it  received  the  sanction  of  so  eminent 
a  lawyer  as  Mr.  Justice  Btdler^  who  treats  it  as  clear 
enough  to  lay  the  foundation  of  an  argument  from 
analogy; — when  it  is  fully  adopted  in  the  works  of  dis- 
tinguished writers  on  the  subject;  —  and,  above  all, 
when  we  find  no  trace  of  even  a  claim  being  set  up  in- 
consistent with  it  for  a  period  of  near  70  years,  though 
the  facts  must  have  afibrded  the  opportunity  many  thou- 
sands of  times,  we  think  this  point  must  be  r^arded 
as  fully  established,  and  that  we  should  not  be  justified 
in  casting  any  doubt  upon  it. 

We  would  only  further  observe  that  the  passage 
cited  from  Lord  Tenierden's  excellent  work(c:),  which 
speaks  of  these  expenses  as  being  in  the  nature  of  an 
accessary  to  a  principal,  is  confined  to  the  questions  of 
contribution  which  may  exist  between  the  owners  and 
the  freighters,  and  does  not  in  anywise  relate  to  the  de- 


(•)  1  Park,  Ins,  ch.ii.  p.  89.  7th  ed.  (5)  I  T.  R,  IBS. 

(c)  AbboU  on  Shippmg,  350. 
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man^  which  may  be  preferred  against  underwriters.        1836. 
It  therefore  furnishes  no  proof  that  he  differed  from  the 

Ds  Vaox 
doctrine  above  alluded  to.     On  the  contrary*  if  he  h^        o^ahui 

intended  to  do  so,  he  could  hardly  have  failed  to  ex- 
press his  dissent  in  direct  terms. 

The  second  point  appears  to  be  entirely  new,  which 
circumstance  is  not  so  strong  an  argument  agaiqst  it  as 
against  the  former  claim,  because  the  event  is  liMy  to 
have  been  of  much  less  frequent  occurrence.  But,  if  we 
look  for  the  principle  on  which  Fletcher  ▼.  Po(^  (a)  was 
decided,  it  must  obviously  be  that  well-known  maxim 
of  our  law,  m  jure  nan  remota  causa  sed  proxima  spec-- 
tatur.  **  It  were  infinite  '*  (says  Bacon  (b) )  **  for  the 
law  to  judge  the  causes  of  causes,  and  their  impulsions 
one  of  another ;  therefore  it  contenteth  itself  with  the 
immediate  cause,  and  judgeth  of  acts  by  that,  without 
looking  to  any  farther  degree."  Such  must  be  under- 
stood to  be  the  mutual  intention  of  the  parties  to  such 
contracts.  Then  how  stands  the  fact?  The  ship 
insured  is  driven  against  another  by  stress  of  weather ; 
the  injury  she  thus  sustains  is  admitted  to  be  direct,  and 
the  insurers  are  liable  for  it.  But  the  collision  causes 
the  ship  insured  to  do  some  damage  to  the  other  vessel ; 
and,  whenever  this  effect  is  produced,  both  vessels  being 
in  fault,  a  positive  rule  of  the  Court  of  Admiral^  re- 
quires the  damage  done  to  both  ships  to  be  added 
together,  and  the  combined  amount  to  be  equally 
divided  between  the  owners  of  the  two.  It  turns  out 
that  the  ship  insured  has  done  more  damage  than  she 
has  received,  and  is  obliged  to  pay  the  owners  of  the 

(a)  1  Park,  Int.  eh.  ii.  p.  89.  7th  cd. 

(ft)  Maseimt  of  the  Law,  p.  35.  of  Law  Tracit,  1737. 

Other 
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18Se. 

Db  Vaoz 

agama 
Saltadob. 


Other  ship  to  some  amount,  under  the  rule  of  the  Court 
of  Admiralty.  But  this  is  neither  a  necessary  nor  a 
proximate  effect  of  the  perils  of  the  sea ;  it  grows  out  of 
an  arbitrary  provision  in  the  law  of  natbns  from  views 
of  general  expediency,  not  as  dictated  by  natural  justice, 
nor  (possibly)  quite  consistent  with  it;  and  can  no 
more  be  charged  on  the  underwriters  than  a  penalty 
incurred  by  contrayention  of  the  revenue  laws  of  any 
particular  state,  which  was  rendered  inevitable  by  perils 
insured  against. 

We  think  therefore  that  no  rule  ought  to  be  granted. 

Rule  refused. 
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1886. 

RicKETTs  against  Bodenuam  and  Others. 
Same  against  Same. 
Same  against  Same. 

nPHE  defendants,  being  the  churchwardens  of  the  pa-  Sul  ss  g.  s. 

•^^  Cm    I  3»T.    J»   T»f 

rish  of  Presteign,  in  the  diocese  of  Hereford^  for  the  which  gives 

■n  «       .       .  1  •  1       power  to  a  jus- 

year  commencing  at  Easter  1830,  mstituted  a  suit  on  the  Uce  to  enforce 

8th  of  Ju/y  1830,  against  the  plaintiff,  in  the  Consistory  Igummnder** 

Court  of  Hereford^  for  three  church  rates,  amounting  se-  i°chureb-«te* 

yerally  to  5/.  1 55.,  M.  65.  3rf.,  and  4/.  65. 3rf.,  assessed  by  7j}fJ[fj**f  ^1,^ 

the  churchwardens  for  the  years  1827,  1828,  and  J  829  wtehwnot 

been  ques- 

respectively*  Before  they  had  proceeded  beyond  the  libel,  tioned,  nor  the 

■^  J  tr  J  lUbiHty  ofthu 

they  amended  the  libel,  by  abandoning  their  claim  for  party,  takes 
all  but  the  rate  of  4/.  6s.  Sd.  made  by  the  churchwardens  diction  of  the " 
for  1829.  A  decree  was  pronounced  against  the  plaintiff,  court!"s^ 
with  costs.     He  then  appealed  to  the  Court  of  Arches,  ^*bu»  jf^e 
which  affirmed  the  decree,  with  costs.    He  then  appealed  Tf^/^.^y  °J  . 

'^^  habthty  be  in 

aeain  to  the  Court  of  Deleimtes,  which  also  affirmed  the  question,  the 

®  .  .  Ecclesiastical 

decree,  with  costs.    Three  significavits  were  issued  from  Couru  have 

ju"'^*ction, 

the  several  courts,  for  the  sum  of  4/.  6s,  3a.  and  costs,  though  the 
and  three  several  writs  de  contumace  capiendo.  been  sum. 

In  Trinity  term  last   Sir  F.  Pollock  obtained  three  rTus^fce^*^''" 

Therefore, 
where  a  party,  not  having  been  summoned  before  a  justice,  was  libelled  in  the  Consistory 
Court  for  a  sum  which,  on  the  face  of  the  proceedings,  was  less  than  10^,  due  upon  a 
church-rate,  and  sentence  was  given  against  him,  this  Court  refused  to  grant  a  prohibition, 
upon  the  ground  that  the  validity  of  the  rate  was  questioned  in  the  proceedings  in  the 
Ecdeaiasticttl  Courts. 

And  afterwards,  it  appearing,  by  more  particular  reference  to  the  pleadings  themselves, 
that  they  did  not  disclose  whether  or  not  the  validity  was  questioned,  this  Court  held  that 
that  circumstance  alone  did  not  authorise  it  to  issue  a  prohibition. 

Semble,  that  the  Consistory  Court  of  the  Bishop,  the  Court  of  Arches,  and  the  Court  of 
Delegates,  are  superior  courts ;  and  that  after  sentence,  unless  defect  of  jurisdiction  be 
apparent  on  the  proceedings  therein,  it  will  not  be  intended. 

Semble,  that,  on  a  motion  for  prohibition  as  above,  this  Court  will  look  only  to  the  pro- 
ceedings in  the  Ecclesiastical  Court,  and  not  to  affidavits,  for  the  purpose  of  ascertaining 
whether  the  yalidity  of  tlie  rate  was  there  questioned. 

Vol.  IV.  Ff  rules 
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1685.        rules  to  shew  cause  why  writs  of  prohibition  should  not 

"  issue  to  the  three  ecclesiastical  courts  rcspectivelvj  on 

RicKtm 
«gMfut       the  ground  that  stat  53  G.  3.  c.  127.  s.  7.  (a)  took  away 

the  jurisdiction  of  the  spiritual  courts  in  cases  where 
the  claim  made  is  for  a  church  rate  under  10/.  The 
affidavit  in  support  of  the  rule  stated  the  above  &cts, 
and  that  questions  respecting  the  validity  of  the  writs 
and  significavits  were  pending  before  this  Court  and 
the  Court  of  Chancery ;  and  that  the  plamtifF  believed 
the  whole  of  the  writs  and  significavits  to  be  irregular^ 
invalid,  and  illegal ;  that  previously  to  the  commence- 
ment of  the  suit  he  had  not  been  summoned,  nor,  to  his 
knowledge  and  belief,  had  any  proceedings  been  taken 
against  him,  before  any  justice  of  the  peace ;  and  that 
previously  to  such  commencement  the  validity  of  the 
rates  had  not,  to  his  knowledge,  been  questioned  in  any 
ecclesiastical  court.  There  were  also  statements  for 
the  purpose  of  shewing  that  the  sentence  of  the  Consist 
tory  Court  was  wrong  on  a  point  of  practice. 

By  the  affidavits  in  answer,  it  appeared  that  Mr. 
Jiictetts^  after  the  affirmation  of  the  sentence  by  the 
Court  of  Delegates,  presented  a  petition,  and  also  a  sup- 
plemental petition,  to  the  King  in  Council,  for  a  com- 
mission of  review,  which  petitions  were  referred  to  the 
Lord  Chancellor,  and  rejected  ;  that,  before  the  sig- 
nificavit  irom  the  Consistory  Court  of  Henjbrd  issued, 
as  mentioned  in  the  affidavit  in  support  of  the  rule,  a 
significavit  had  issued  from  the  same  court,  which  had 
been  quashed  for  irregularity  on  motion  before  the 
Lord  Chancellor,  and  that  no  writ  de  contumace  ca- 
piendo had  issued  thereon ;  that  motions  were  after- 
Co)  See  tbe  claufle  tet  out,  anM,  p.  S66.  not*  (a). 

wards 
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wards  made  in  Chancery  to   quash   the  three  signi-        1886. 
ficavits  mentioned  in  the    affidavit  in  support  of  the 

AlCKRTC 

rule;  that  the  Court  of  Chancery  had  then  quashed  the  ugamti 
significavit  from  the  Consistory  Court  which  had  issued 
after  the  quashing  of  the  previous  one»  but  had  sus- 
tained those  from  the  other  two;  that,  in  the  proceedings, 
Mr.  Ricketts  had  questioned  the  validity  of  the  rate; 
that,  in  the  proceedings  before  the  Court  of  Delegates, 
h^  had  printed  the  whole  of  the  rates  of  1830  and  1832 ; 
and  that,  in  his  petition  for  the  commission  of  review^ 
he  bad  inabted  on  the  invalidity  of  the  rate,  on  the  fol- 
lowing grounds,  viz.  that  it  contained  on  the  &ce  of  it 
an  unequal  and  fraudulent  assessment,  that  it  was  made 
partly  for  an  illegal  purpose,  that  there  was  no  proof 
in  the  cause  that  the  rate  was  duly  made,  and  with  legal 
notice,  as  asserted  in  the  libel;  that  the  rate  was  not 
stated  in  the  libel,  though  found  in  the  sentence,  to 
have  been  made  at  a  meeting  of  the  landholders ;  and 
that  there  was  no  proof  that  the  inhabitants  who  at- 
tended were  landholders.  The  affidavits  further  stated 
that  Mr.  Ricketts  had  never,  during  the  proceedings, 
raised  the  question  as  to  his  not  having  been  summoned 
before  the  justices ;  that  the  objections  on  the  point  of 
practice  had  formed  the  subject  of  the  appeal ;  and  that, 
before  the  suit  commenced,  Mr.  Ricketts  had,  on  being 
applied  to  for  the  rate,  refused,  alleging  as  his  reason 
that  the  rate  was  illegal  for  stating  a  part  of  his  land  to 
be  situate  in  a  wrong  township  of  the  parish. 

The  case  was  argued  in  last  Michaelmas  term,  No^ 
ventber  24th  (a)  and  25th  (a),  and  in  this  term,  January 
88th  (i). 

[  (a)  Before  Lord  Denman  C.  J.,  Pattegon,  WUSami,  and  Coleridge  Js. 
(6)  Before  Lord  Detmun  C.  J.,  IdUkd^,  WUkamtt  and  Cokridge  Jt. 

F  f  2  Sir 
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18S6.  Sit  John  Campbell^  Attorney-Genei-al,  shewed  cause. 
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Sentenpe  having  been  pronounced  in  each  of  the  three 
agaifut  courts,  no  prohibition  can  issue ;  In  the  matter  qfPoe  (a), 
in  the  case  of  a  court  martial;  unless  upon  the  face 
of  the  proceedings  there  be  no  jurisdiction ;  Suggin 
V.  Bennett  (b%  in  the  case  of  the  Court  of  Admiralty ; 
Blacquiere  v.  Hawkins  (c),  in  the  ca^e  of  the  Lord 
Mayor's  Court  in  London  :  Full  v.  Hutchins  {d)f  in  the 
case  of  an  ecclesiastical  court.  Other  authorities  are 
collected  in  Harrison^s  Digest^  Inferior  Courts^  iii.  2., 
and  Cam.  Dig.y  Prohibition  (D).  In  Goidd  v.  Gap^ 
per  {e)  it  appeared,  upon  a  declaration  in  prohi- 
bition, which  was  demurred  to,  that  an  ecclesiastical 
court  had  put  a  wrong  construction  on  an  act  of  par- 
liament, and  this  Court  (after  sentence)  directed  that 
the  prohibition  should  stand.  There  the  nature  of  the 
question  entertained  by  the  ecclesiastical  court,  and 
the  decision  to  which  that  court  came,  were  collected 
from  the  proceedings  as  set  forth  in  the  declaration  in 
prohibition  and  admitted  by  the  demurrer.  That 
case  shews  how  the  defendant  here  should  have  raised 
the  question  of  the  jurisdiction  of  the  ecclesiastical 
court,  so  as  to  make  the  case  cognisable  by  this  Court 
after  sentence.  If,  in  this  case,  the  plaintiff  were  to 
declare  in  prohibition,  nothing  would  appear  but  the 
libel  and  sentence.  Upon  demurrer,  as  in  Gould  v. 
Gapper  (e\  to  such  a  declaration,  the  defendant  must 
have  had  judgment.  Supposing  the  proceedings  to  be 
properly  before  the  Court,  the  question  is,  whether 
they  necessarily  shew  want  of  jurisdiction.     It  will  be 

(o)  SB.  4^  Ad.  681.  (b)  4 J9iirr.  52035. 

(c)  1  Xhug.  378  (d)  S  Qnop.  4SS. 

(t)  8  Ettf  345. ;  mo  see  Gvre  v.  Gapper,  8  JS^,47S. 

said 
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said  that  stat  53  G,  3.  c.  127.  s.  7.,  by  giving  to  two  189Q. 
justices  of  the  peace  power  to  enforce  the  rate  in  J 
cases  under  lOZ.,  impliedly  takes  away  the  power  of  ogfdtu^ 
the  ecclesiastical  court  in  such  cases;  and  that  here 
the  rate  proceeded  for  appears  on  the  proceedings  to 
have  been  under  102.  The  object  of  that  provision  was 
to  prevent  the  necessity  of  summoning  before  an  eccler 
9iastical  tribunal  parties  who  refused  to  pay  small  rates, 
but  did  not  dispute  their  legal  liability  to  do  so,  as 
Quakers.  But,  even  admitting  that  the  power  of  the 
ecclesiastical  court  is  taken  away  by  implication  where* 
ever  power  is  given  to  the  justices  (though  it  might 
be  argued  that  in  such  cases  the  jurisdictions  are  co« 
ordinate),  still  the  statute  gives  the  power  to  the  justices 
only  where  the  validity  of  the  rate  has  not  been  ques«r 
tioned  in  any  ecclesiastical  court,  and  expressly  saves 
the  power  of  that  court,  where  the  validity  of  the  rate, 
or  the  liability  of  the  person,  is  questioned.  It  does  not 
appear  on  the  face  of  these  proceedings  that  the  validity 
or  liability  was  not  questioned;  and  the  Court  will 
presume  in  favour  of  the  sentence  whatever  is  ne* 
cessary  to  give  jurisdiction :  the  prohibition  cannot  go, 
unless  the  proceedings  be  necessarily  on  the  face  of 
them  without  jurisdiction,  and  this  they  are  not  if  any 
state  of  facts  consistent  with  them  can  be  su^ested 
which  would  give  jurisdiction.  Further,  it  appears  by 
the  affidavits  that  the  plaintiff  did  in  fact  dispute  the 
validity  of  the  rate.  {Coleridge  J.  How  can  we  notice 
that  fact  upon  affidavit?]  If  facts  not  on  the  face  of 
the  proceedings  can  be  noticed,  the  Court  will  see  that 
this  prohibition  could  not  have  gone  even  before  sen- 
tence, especially  as  it  does  not  appear  that  the  plaintifi^ 
when  before  the   ecclesiastical  court,   made  the  com- 

Ff  3  plaint 
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1836*       plaint  now  raised  in  Bis  affidavit,  that  he  had  not  been 
sammoned  before  justices;   and  the  appeals  are  the 
«««»uf       act  of  the  plaintiff  himself. 

Sir  Frederick  Pollock,  contrii.  The  amoant  proceeded 
IRmt  is  less  than  10/.  The  parties  had  no  right  to 
unite  the  by-gone  rates  with  another,  in  order  to  carry 
the  sum  above  10/. ;  and  all  but  the  last  rate,  which  is 
under  10/.,  was  abandoned.  Therefore  it  is  as  if  the 
last  rate  alone  had  been  demanded  at  first.  The  stat. 
55  6.  S.  c.  127.  s.  7.  expressly  preserves  the  jurisdiction 
of  the  ecclesiastical  courts  in  causes  touching  die 
validity  of  the  rate,  and  their  power  to  enforce  payment, 
where  the  amount  exceeds  10/.  This  shews  that  the 
previous  part  of  die  section,  by  conferring  the  power 
upon  two  justices  when  the  sum  does  not  exceed  10/., 
takes  it  away  in  such  cases  from  the  ecclesiastical 
courts.  Besides,  the  mere  fact  that  there  is  a  remedy 
in  the  temporal  courts  is  ground  for  a  prohibition  to 
the  spiritual  courts  (a).  It  is  said  in  Co.  Lit.  96  &, 
*^  And  here  is  implied  another  maxim  of  the  law,  that 
where  the  common  or  statute  law  giveth  remedy  in  Jbro 
secularif  (whether  the  matter  be  temporal  or  spiritual) 
the  conusance  of  that  cause  belongeth  to  the  king's 
temporal  courts  only ;  unless  the  jurisdiction  of  the 
ecclesiastical  court  be  saved  or  allowed  by  the  same 
statute  to  proceed  according  to  the  ecclesiastical  laws.'' 
It  is  true  that  the  ecclesiastical  courts  still  retain  the 
jurisdiction  for  any  amount,  where  the  validity  of  the 
rate,  or  the  personal  liability,  is  disputed;  but  that 
power  is  preserved  merely  by  the  enactment  that  the 

(a)  But  see  Cranden  r.  Walden^  S  JUv,  17.. 

justices 
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justices  shall  *<  forbear  giving  jadgment,"  oo  receiving  18S6» 
notice  from  the  party,  and  that  then  the  person  de-  J 
numding  may  proceed  as  before  the  act.  This  shews  agaitut 
that  the  jurisdiction  does  not  vest  in  the  ecclesiastical 
courts,  where  the  amount  is  less  than  10/.,  till  the  party 
haa  been  summoned  before  the  justices;  for  he  otherwise 
has  no  opportunity  of  giving  the  notice. ,  Now  here  the 
plaintiff  never  was  so  summoned ;  the  proceedings  in 
the  ecclesiastical  court  are  therefore  merely  void,  and 
it  is  immaterial  what  the  plaintiff  did  before  a  court 
which  had  no  cc^isance  of  the  question.  Then  it  is 
said  that  the  application  is  too  late.  In  the  mailer  of 
Poe{a)  is  not  an  authority  for  the  point  contended  for: 
there  the  sentence  was  executed  before  the  application 
was  made.  If  the  matter  appear  to  be  out  of  the  juris* 
diction  of  the  Court,  the  prohibition  may  go  after  sen- 
tence, and  even,  in  some  cases,  after  execution.  The  au- 
thorities are  collected  in  Com.  Dig.  Prohibition  (D).  A 
cause  cannot  indeed  be  properly  said  to  be  fully  over 
while  the  execution  is  in  fieri ;  and,  until  all  be  done 
which  the  court  below  can  do,  the  prohibition  may 
issue.  Here,  as  to  the  Consistory  Court  at  all  events, 
the  significavits  which  they  have  issued  turn  out  to  be 
incorrect,  and  they  may  grant  a  fresh  monition ;  Austen 
V.  Dugger  {b) :  the  suit  below  is  therefore  still  in  fieri. 
It  is  said  that  the  plaintiff  has  chosen  to  appeal ;  but, 
if  he  had  not  appealed,  the  only  difierence  in  the  result 
would  have  been  that  he  would  have  earlier  been  in  the 
position  in  which  he  is  now.  By  stat.  1  fF.  4.  c.2\. 
s.  1.  application  for  prohibition  may  now  be  made  upon 
aflBdavit  only.     Even  admitting  it  to  be  necessary  that 

(a)  5B.tJd.  6S1.  {b)  1  Jdd.  JSceL  Rep,  307. 

F  f  4  the 
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18904       the  defect  of  jarisdtcUon  should  appear  on  the  proceed- 
'  ings,  they  show  that  the  sum  demanded  was  less  than  lOL 

JilCKJCITS  ^  ' 

agahut  But  the  rule  suffieested  on  the  other  side  as  to  this  point 
is  inaccurate.  It  is  true  that,  in  the  case  of  superior 
courtSy  unless  on  the  face  of  the  record  there  be  neces** 
sarily  a  want  of  jurisdiction,  every  thing  essential  to  the 
jurisdiction  shall  be  intended ;  but,  in  the  case  of  infe- 
rior courts,  all  that  is  essential  to  the  jurisdiction  must 
appear  on  the  face  of  the  proceedings,  otherwise  the 
jurisdiction  will  not  be  presumed ;  2  Bacon* s  Abridge 
ffientf  CourtSj  D.  9.  and  4. ;  7th  ed.  So  that  the  pro^ 
ceedings  are  bad,  for  want  of  shewing  that  the  validity 
of  the  rate,  or  the  liability  of  the  party,  was  in  ques- 
tion. [Sir  J.  Campbell.  The  authorities  cited  as  to 
inferior  courts  do  not  apply  to  the  spiritual  courts, 
which  are  courts  Christian  and  superior,  though  liable 
to  prohibition  if  tliey  exceed  their  jurisdiction.  As  to 
the  argument  that  a  new  monition  may  issue,  that,  at 
any  rate,  does  not  apply  to  the  Court  of  Arches,  nor 
the  Court  of  Delegates,  the  significavits  of  these  two 
courts  having  been  held  good,  and  those  courts  having 
therefore  no  more  to  do.] 

Cur.  ado.  vuU* 

Lord  [Denman  C.  J.,  in  this  term  (Februarjf  1st}, 
deliTcred  the  judgment  of  the  Court* 

There  were  three  cases  of  application  for  a  prohi* 
bition  in  the  same  cause;  the  first  to  the  Consistory 
Court  of  the  diocese  of  Hereford^  the  second  to  the  Court 
of  Arches,  the  last  to  the  Court  of  Delegates,  in  each  of 
which  courts  successively  sentence  had  passed  against 
the  applicant. 

It  appeared  that  the  original  suit  had  been  to  enforce 

the 
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the  payment  of  a  church-rate  amounting  to  47.  6s.  Sd.^  1896. 
and  that  the  defence  had  been  that  the  rate  was  made 
at  a  meeting  of  which  no  due  and  legal  notice  had  been 
giyen,  that  it  was  made  for  an  illegal  purpose,  and 
shewed  upon  the  fiice  of  it  an  unequal  and  fraudulent 
assessment. 

On  shewing  cause  against  the  motion,  it  was  oon^ 
tended  that  the  only  ground  of  prohibition  suggested 
was  a  supposed  want  of  jurisdiction  in  the  court  below 
to  proceed  in  the  matter  of  a  church-rate,  where  the 
sum  to  be  recovered  did  not  exceed  10/.,  but  that  the 
objection,  coming  after  .sentence,  was  too  late,  unless  it 
appeared  on  the  face  of  the  proceedings  in  that  court. 
And  there  is  no  doubt  that,  in  the  case  of  prohibitions 
to  be  granted 7?^  the  sake  of  trials  as  distinguished  from 
those  which  are  to  be  granted  upon  account  of  a  wrong 
trial  or  erroneous  judgment,  the  rule  is  establbhed, 
that  a  party  neglecting  to  contest  the  jurisdiction  in  the 
first  instance,  and  taking  his  chance  of  a  favourable 
decree,  shall  not  be  allowed  after  sentence  to  allege  the 
want  of  jurisdiction  as  a  ground  of  prohibition,  tmless 
the  defect  appears  on  the  face  of  the  pleadings.  The 
justice  of  the  rule  is  very  apparent,  and  the  propriety  of 
the  exception  scarcely  less  so ;  for  it  is  the  duty  of  this 
Court  to  restrain  any  encroachment  of  jurisdiction  in 
the  inferior  courts,  and  therefore  it  interferes  for  the 
sake  of  the  public,  and  not  of  the  individual,  where,  the 
want  of  jurisdiction  appearing  on  the  fiice  of  the  pro- 
ceedings, the  case  might  become  a  precedent,  if  allowed 
to  stand  without  impeachment 

In  support  of  the  application.  Sir  F.  Pollock  scarcely 

disputed  this  general  doctrine;  but  he  contended  that, 

inasmuch  as,  on  the  face,  of  the  libel,  the  suit  appeared 

I  to 
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18M*       to  be  fer  a  rate  under  10/.,  the  want  of  jurifldiction*  waa 
'  from  that  circumstance  alone,  and  by  itself  apparent. 

agmtut  It  18  necessary  therefore  to  examine  the  slatute  S3  G.  S. 
c.  1S7.  f;  7.  to  see  whetlier  this  aigoment.  is  main- 
tainable. 

That  section  commences  with  a  preamble,  stating  the 
*  expediency  that  church  or  chapel  rates  of  limited 
amount,  unduly  refused  or  withheld,  should  in  certain 
cases  be  more  easily  and  qieediiy  recovered.  It  then 
goes  on  to  provide  for  the  case  of  a  refusal  or  nqlect 
by  any  one  duly  rated  to  a  church  ratc^  or  chapel  rate, 
the  validity  of  which  has  not  been  questioned  in  any 
ecclesiastical  court,  to  pay  the  smn  in  which  he  is  rated ; 
and  gives  a  summary  mode  of  enforcement  before  two 
justices,  who  are  empowered  to  order  the  payment  of 
what  is  due  and  payaUe  in  respect  of  such  rate,  so  as 
the  sum  ordered  to  be  paid  do  not  exceed  \QL  There 
is  then  an  i^peal  given  to  th^  sessions  against  such 
order,  with  a  stay  of  execution  pending  the  appeal. 
And  this  is  followed  by  the  material  proviso^  <*that 
nothing  herein  contained  shall  extend  to  alter  or  inter- 
fere with  the  jurisdiction  of  the  ecclesiastical  courts  to 
hear  and  determine  causes  touching  the  validity  of  a$nf 
church  rate  or  chapel  rate,  or  from  proceeding  to  ear 
force  thepmflneni  of  any  such  rate,  if  the  same  shall  ex» 
ceed  the  sum  of  10/.  from  the  party  proceeded  againsL" 
If  the  section  had  stopped  here,  we  should  have  thought 
it  clear  that  a  distinction  was  made  between  suits  in 
which  the  validity  of  a  rate  was  questioned,  and  those 
in  which,  the  rate  being  undisputed,  the  only  object  was 
to  eri/brce  the  payment ;  that,  as  to  the  former,  the  juris- 
diction of  the  ecclesiastical  courts  was  left  wholly  un- 
touched ;  in  the  latter,  it  was  by  implication  taken  away 

where 
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where  the  sum  does  not  exceed  1 0/.     This  interpretation        1 896. 
makes  the  enacting  part  of  the  section  and  the  pro^      Rrtxww 
viso  consistent,  and  both  together  to  form  a  complete        ugatnu 
enactment  on  the  subject     Bat  this  view  of  the  statute 
is  made  more  clear  by  the  proviso  which  immediately 
follows,  that,  "  if  the  validity  of  such  rate,  or  the  lidbility 
of  the  person  from  whom  it  is  demanded  to  pay  the 
same,  be  disputed,  and  the  party  disputing  the  same 
give  notice  thereof  to  the  justices,  the  justices  shall  for* 
bear  giving  judgment  thereupon,  and  the  person  or 
persons  demanding  the  same  may  then  proceed  to  the 
recovery  of  their  demand,  according  to  due  course  of 
law,  as  heretofore  used  and  accustomed.^    This  proviso 
applies  only  to  cases  under  10/. ;  and  the  effect  of  it  is 
that,  even  in  such  cases,  the  moment  it  appears  that  the 
question  is  one  not  merely  of  enforcing  payment^  but     • 
touching  the  validity  of  the  rate,  the  summary  juris- 
diction is  at  an  .end,  and  that  of  the  ecclesiastical  court 
attaches* 

If  this  interpretation  of  the  section  be  correct,  it  is 
obvious  that  the  mere  fact,  that  on  the  face  of  the  pro- 
ceedings the  suit  appears  to  relate  to  an  assessment  for 
a  sum  not  exceeding  10/.,  cannot  prove  a  want  of  juris- 
diction in  the  ecclesiastical  court  to  entertain  the  cause. 
Without  entering  into  the  argument  at  the  bar,  as  to 
presumptions  for  or  against  the  proceedings  of  inferior 
courts,  or  whether  the  doctrine  applies  to  the  eccle- 
siastical courts,  it  is  at  least  undeniable  that  this  Court 
ought  to  examine  the  whole  of  the  proceedings,  in  order 
to  collect  from  them,  if  it  can,  whether  the  suit,  admitted 
to  be  for  less  than  10/.,  was  a  suit  in  which  the  validity 
of  the  rate  or  the  liability  of  the  defendant  was  ques- 
tioned, ,or  whether  it  was  merely  for  enforcing  the  pay- 
'  inent  j 
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lB96f       ment;  this  being  the  real  point  on  which  the  question 
^  of  jurisdiction  must  depend. 

«gf*in^  N0W9  upon  such  examination,  it  is  obvious  that  the 

BODKKICAM. 

validity  of  the  rate,  and  nothing  else,  was  in  questtoa; 
it  follows,  therefore,  that  there  is  no  want  of  jurisdiction 
apparent  on  the  face  of  die  proceedings :  and  it  becomes 
unnecessary  to  give  any  opinion  upon  other  points  made 
in  the  argument 

.  Considering  that  Mr.  Ricketts  has  proceeded  through 
two  stages  of  appeal  without  raising  the  ground  of  ob* 
jection  which  is  now  made,  we  cannot  regret  that 
all  the  authorities  warrant  us  in  discharging  this  rule. 

Rule  discharged^ 

In  Easter  term  following  {April  18th)  Six  Frederick 
Pollock  again  applied  (a)  for  a  rule  to  show  cause  why 
a  prohibition  should  not  issue,  on  an  affidavit  hf 
the  plaintiff  that  the  validity  of  the  rate  had  not  been 
questioned  in  the  ecclesiastical  court,  nor  had  th^ 
defendant  then  disputed  his  liability  to  pay;  that  he 
should  not  have  questioned  either,  if  he  had  been 
summoned  before  justices;  and  that  he  conceived 
the  Court  to^have  given  judgment  on  the  supposition 
that  he  had  raised  such  a  question  before  the  eccle«* 
siastical  court.  The  proceedings,  as  entered  in  the 
books  of  the  Consistory  Court,  were  annexed  to  the 
affidavit;  and  the  material  part  of  them  was  as  follows. 
Mr.  Ricketts  was  cited  in  the  Consistory  Court,  in 
a  cause  of  subtraction  of  church  rates,  and  appeared 
personally.  The  libel,  as  amended,  stated  that  the 
churchwardens  for  1 829,  being  about  to  expend  money 

(b)  Before  Lord  Denman  (J.  j.,  LUttedate,  Patteson,  and  (Coleridge  Ju 

on 
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on  'the  repair  of  the   parish   church  and  for  other        1836. 
things  relating  to  the  office  of  churchwardens,  met,  * 

Jknuary  1st,  18S0,  with  some  of  the  most  substantial 
inhabitants  of  the  parbh,  pursuant  to  legal  notice, 
in  order  to  make  a  church  rate  or  assessment,  and 
did  make  a  rate  at  three  pence  in  the  pound,  &c.; 
that  Mr.  Bictetis,  at  the  time  of  the  making  the 
rate,  was  an  inhabitant,  and  occupied  within  the 
parish  property  of  certain  value  (specified  in  the 
libel),  for  which  he  was  assessed  (as  specified  in  the 
libel),  in  4/.  6s.  Sd. ;  and  that  he  had  several  times  been 
requested  to  pay  the  same,  but  refused,  and  still  did 
refuse  to  pay.  Mr.  Ricketts  prayed  to  be  furnished 
with  the  churchwardens'  accounts  for  1827,  1828,  and 
1829,  which  the  judge  decreed.  Certain  accounts  having 
been  delivered  into  Court,  in  obedience  to  this  order, 
R.  objected  to  them  as  incomplete;  and  the  judge, 
upon  inspection,  declared  them  to  be  incomplete. 
Accounts  having  again  been  delivered  in,  R,  still  ob- 
jected to  their  incompleteness:  the  judge,  on  J?.'s 
petition,  having  previously  allowed  him  time  to  give 
his  personal  answers,  now  allowed  further  time,  upon 
which  the  proctor  on  the  other  side  waived  the  per- 
sonal answer  of  R.  At  the  next  court,  R.  applied 
for  costs,  in  consequence  of  the  opposing  proctor 
having  waived  his  personal  answers,  upon  which  the 
judge  took  time  to  deliberate.  The  witnesses  in  sup- 
port of  the  libel  were  then  produced ;  and,  upon  R. 
objecting  to  their  production,  they  were  admitted 
by  the  judge.  R.  having  failed  to  appear  at  the 
four  next  suecessive  courts,  the  cause  was  concluded 
at  the  last  of  these,  and  J3.  monished  to  attend  and 
hear  sentence  at  the  next  court     He    appeared  at 

the 
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1656.  the  next  court,  and  protested  that  he  had  not  been 
duly  monished,  which  the  proctor  on  the  other  side 

agmnsi  denied;  and  the  judge  read  and  passed  sentence;  by 
which  it  was  declared  that  the  proctor  of  Join  Bo^ 
denhanif  &c^  had  prayed  for  justice  to  his  parly,  but 
that  B.  had  made  no  prayer,  and  that  the  said  proctor 
had  fully  proved,  Sec,  and  that  nothing,  or  at  least 
nothing  effectual,  had  been  proved,  &c.,  on  behalf  of  Ji.; 
and  the  judge  decreed  that  JS.  ought  to  be  condemned, 
and  did  condemn  him,  in  the  rate  of  42.  6s.  Sd.  with 
costs. 

Sir  Frederidc  Pollock.    The  Court  will  not  refuse  to 
revise  their  judgment,  ex  debito  justitiae,  if  it  shall  ap- 
pear to  have  been  founded  on  a  misconception  as  to  the 
facts.     It  is  now  shewn  that  the  validity  of  the  rate  does 
not  appear  to  have  been  questioned  on  the  face  of  the 
proceedings;    therefore  the  prohibition  must  go,   for 
want  of  jurisdiction  appearing,   according  to  the  rule 
referred  to  before,  that,  in  the  case  of  inferior  courts, 
nothing  will  be  intended  in  favour  of  the  jurisdiction. 
That  rule  was  affirmed  in  Winfbrd  v.  Paa)eU{a\  Trevor 
v.WalHb)i  Higginsonv.  Martin  {c).  iLittledale  J.  Those 
are  cases  of  common  law  courts,  which  are  inferior  to 
the  Courts  of  Westminster  Hall ;  but  ecclesiastical  courts 
are  not  sa]     The  fact  that  this  Court  will  restrain  the 
ecclesiastical  courts  by  prohibition  shews  that  they  are 
inferior  to  this  Court,  so  far  as  the  present  argument  is 
concerned ;  though,  in  some  sense,  they  may  be  termed 
superior  courts.    An  attempt  was  made  to  obtain  a  pro- 
hibition against  the  Lord  Chancellor,  sitting  in  bank« 

(a)  t  Ld.  JSaym.  1310.  (6)  1  T.  22.151.  (c)  2  Mod.  197. 

ruptcy. 
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Tuptcyf  which  failied  (a).  iLittledale  J.  Prohibition  lies  18S6. 
to  the  courts  of  a  county  palatine,  if  they  hold  plea  of 
lands  out  of  the  county  (i)].  Here,  however,  the  want 
of  jurisdiction  does  appear  on  the  face  of  the  proceed- 
ings; for  the  claim  appears  to  be  less  than  10/.,  which 
takes  the  jurisdiction  from  the  spiritual  court,  unless 
it  appear  on  the  record  that  the  parties  had  previously 
been  before  justices.  [Qderidge  J.  Nothing  appeared 
to  raise  the  question  of  jurisdiction  except  the  amount ; 
and,  by  the  statute,  if  the  validity  be  questioned,  the 
jurisdisdiction  of  the  ecclesiastical  court  is  as  it  was 
before.] 

Cur.  adv.  xndU 

Afterwards,  in  the  same  term  (Mas/  9th),  Lord 
Denman  C  J.  said. 

The  Court  has  looked  into  this  question,  but  does  not 
consider  it  necessary  to  add  to  what  was  previously  said. 
There  will  be  no  rule. 

Rule  refused. 

(a)  In  Ex  parte  Cowany  3  B,  j;  Aid,  ISS.  No  express  decision  wss 
given  on  the  ^estion,  wiiether  the  Court  of  King's  Bencli  could  prohibit 
the  Ijord  Chuioellor  sitting  in  benkruptcy :  but  the  prohibition  was  re- 
fusedy  on  the  ground  that  no  excess  of  jurisdiction  appeared  in  the  par- 
ticular case. 

(6)  Com.  Dig.  ProkmtUm  (A  !.)•  That  the  courts  of  tlie  countim 
palatine  are  superior  courts,  see  Peocock  r.  BeU^  I  Sound.  7S. 
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Clarke  and  Others  against  Spence  and  Others.^ 
p.  contfvcted     HHROVER  for  a  ship.     Plea,  the  general  issue.    The 

with  a  ship-  .1  ,  , 

builder  to  build  plaintifis  were  merchants,  carrying  on  business  at 

A^rtdnsum,  Newcastle  tepon  Tyne^  under  the  firm  of  Clarke^  Plum- 

ioMidmMits  L  ^^*  ^^^   ^'  >  ^®  defendants  were  the  assignees  of 

ll^'Id'Nhir  "^^^^  Brunton,  a  bankrupt.     On  the  trial  before  Jlder- 

fint  instalment  son  J.  at  the  Durham  Spring  assizes,  1834,  a  verdict  wa» 
when  the  yessel 

was  rammed,  found  for  the  plaintiffs  for  1002/.  lU.,  subject  to  the 
the  second 

when  she  was     opinion  of  this  Court  on  the  following  case. 
An  agent  for  On  the  24th  of  Pe'&n/a;^,  1832,  Brunton^  before  bis 

Bupointrad  the  bankruptcy,  contracted,  by  a  written  agreement,  to 
TOBei^  built  huild  a  ship  (not  now  in  question)  for  the  plaintiffs,  and 
under  such        ^^  contract  was  performed  on  both  sides.     The  ain^ee- 

ftupenn-  ^  ^ 

tendence,  all      ment  Commenced  with  a  specification,  statincr,   under 

the  materials  ^    ^  »  6» 

being  approved  several  heads  of  "  dimensions,"  "  scantling,"  **  stores," 

by  the  agent 

before  they  &c.,  the  manner  in  which  the  ship  was  to  be  built,  the 
The  builder  materials  to  be  used,  and  the  outfit  to  be  furnished; 
ruptlbefore  the  *"^  *^  ^^^  proceeded  &s  follows :  •*  It  is  agreed  between 
"letedT"  aS^-  ^^'  "^^^^  Brunton  of  Soutkfwick,  shipbuilder,  and  C/ar*<f, 
wards  the  assig-  piummerj  and  Co.  o{  Newcastle,  that  the  said  Mr.  John 

nees  completed 

the  ship.    All    BfTinton  will  build   a  vessel   of  the  before-mentioned 

the  instalments 

were  paid  or  dimensions  and  scantlings,  in  every  point  fully  equal  to 
an  action  of  the  Andromeda  in  workmanship,  and  fit  said  hull  out 
SSi'^J--      wi.h  ...  ™.«ri.U  of  .he  ..»  „d  de»npUons  b.fo» 

assignees  for 
the  ship : 

Held,  that,  on  the  first  instalment  being  paid,  the  property  in  the  portion  then  finished 

became,  by  virtue  of  the  above  contract,  vested  in  P.,  subject  to  the  right  of  the  builder  to 

retain  such  portion  for  the  purpose  of  completing  the  work  and  earning  the  rest  of  the 

price ;  and  that  each  material  subsequently  added  became,  as  it  was  added,  Che  property 

-of  P.  as  the  general  owner. 

Held,  further,  that  under  the  above  circumstances  the  ship  did  not  pass  to  the  assignees 
as  having  been  in  the  possession,  order,  or  disposition  of  the  bankrupt  by  consent  of  the 
true  owner,  within  stat.  6  G,  4.  c,  16«  «.  72. 

named. 


jtssso 


^^JohnBrunton  for  self  and  Co. 
<<  Signed  at  Soutkwickf  24th  February  1832. 

"  Thomas  Qarke!' 

"18S2,  March  22d.  Agreed  with  Mr.  Brunton  to 
make  the  vessel  six  inches  deeper,  say  to  be  17^  feet  deep, 
for  which  he  is  to  be  paid  ^5L  On  same  day  arranged 
with  Mr.  Heward  to  inspect  the  building  of  the  vessel, 
for  which  he  is  to  be  paid  the  sum  of  40/. 

«  Thomas  Clmker 

On  the  5th  of  Jidy  18329  BtTinton  contracted  in 
writing  with  the  plaintiffs  to  build  them  another  ship, 
the  subject  of  this  action.  The  agreement  was  as 
follows :  — 

'^Soutkwickj  5th  My  1832; 

<<  Messrs.  Clarke^  Plummer,  and  Ck).  Newcastle. 
"Sirs, 

"  I  agree  to  build  you  a  vessel  of  the  following  di- 
mensions for  the  sum  of  3400£i;"  (here  followed  a 
statement  of  dimensions) ;  "  to  be  finished  in  every 

Vol.  IV,  G  g  respect 
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named,  all  of  approved  quality,  &c.     Mr.  Benfomin        1836. 
Heward  to  superintend  the  building  and  outfit     The        " 
vessel  to  be  launched  in  the  month  of  Jtdy  next  ensuing:        ognnu 
for  the  sum «f  3250/.,  payable  as  follows: 
"  When  rammed,  by  bill  at  three  months'  date, 

to  the  amount  of    -        -  -  «-        jf  400 

•*  When  timbered,  the  like  payment  of        -  400 

"  When  decked^  the  like  payment  of  -  400 

"  When  launched,  the  like  payment  of        -  500 

^<  The  residue  or  balance,  one  half  at  four  months 

and  six  months  date,  to  the  amount  of     -  1550 
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ISS6.       respect  similar  to  the  vessel  I  contracted  to  build  for 
"  you  on  the  24th  of  February  last,  with  the  exception 

againtt  of  the  anchors,  which  for  the  present  vessel  are  to  be 
of  the  weights,"  &c.  "  The  vessel  to  "be  launched 
in  the  month  of  December  next,  and  to  be  paid  for 
in  the  same  way  as  the  vessel  already  alluded  to.  I 
am,  sirs,  yours  respectfully, 

John  Brunian." 

'^  Mr.  Heward  to  sup^intend  the  building  of  the 
within  named  vessel,  and  to  be  paid  40/.  for  the  same. 

T.  G" 

Brunton  proceeded  to  build  the  last  named  vessel 
in  his  yard  at  Soidkwick^  and  before  his  bankruptcy 
the  vessel  was  rammed  and  timbered.  Two  instal- 
ments of  the  agreed  price,  viz.  400/.  when  the  vessel 
was  rammed,  and  402/.  1 1^.  when  the  vessel  was  tim- 
bered, were  paid  according  to  the  agreement,  before  the 
bankruptcy ;  and  the  plaintiffs  also  paid  Brunton  before 
his  bankruptcy  200/.  by  way  of  anticipation  on  the 
third  instalment:  the  payments  before  the  bankruptcy 
amounting  in  all  to  1002/.  1  Is. 

Brunton  became  bankrupt  in  October  1832,  after 
the  ship  was  all  timbered  and  planked  (except  about 
five  planks  outside),  but  not  decked.  The  fiat  issued, 
Novanber  1st  1832,  and  the  defendants  were  appointed 
assignees  on  the  16th. 

The  frame  of  the  vessel  at  the  time  of  the  bank- 
ruptcy, on  the  15th  of  October  18S2,  was  worth  1601/. 
135.  7d,  that  being  the  value  of  the  timber  and  the 
work  done  upon  her.  After  Btninton  became  bank- 
rupt, the  defendants  as  assignees  took  possession  of  the 
whole  of  the  ships,  timber,  goods,  chattels  and  effects 

in 
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in  Brunton*s  yards  and  premises,  and,  amongst  other       18S6^ 
things,  of  the  frame  of  the  vessel  in  question.  ClaT^ 

On  the  27th  of  November  1882,  the  plaintiffs  gave  <««««< 
notice  in  writing  to  the  defendants,  then  in  possession 
of  the  frame  of  the  said  vessel,  that  the  same  was 
the  property  of  Clarke^  Plummer,  and  Co.;  and  they 
required  the  defendants  to  give  up  possession,  threat- 
ening legal  proceedings  on  non-compliance.  They  did 
not  at  that  time  tender  any  money.  A  week  or  two 
after  Christmas  1832,  the  defendants  proceeded  to 
complete  the  vessel,  and,  on  the  7th  of  February  1883, 
the  plaintiffs  gave  the  following  notice  to  the  defendants, 
addressed  to  them  as  assignees  of  Brunton :  — 

<<  Messrs.  Clarke^  Plummer^  and  Co.  having  been 
informed  that,  in  finishmg  the  vessel  contracted  to  be 
built  for  them  by  John  Brunton^  you  are  not  proceeding 
in  a  proper  and  sufficient  manner  and  according  to 
the  terms  of  such  contract,  we  do  therefore  give  you 
Botice  that  they  require  that  Mr.  Heward^  the  person 
appointed  by  them  to  superintend  the  building  of  the 
said  vessel,  shall  be  allowed  to  inspect  and  superintend 
the  same  accordingly;  and,  if  you  refuse  to  accede 
thereto,  and  the  said  vessel  should  be  found,  when 
finished,  to  be  deficient  in  any  respect  from  the  terms 
of  the  said  contract,  they  will  hold  you  personally 
responsible  for  such  deficiency." 

On  Mar$h  1st,  1833,  when  the  third  instalment  would 
have  become  payable  according  to  the  terms  of  the  con- 
tract, if  no  alteration  had  been  produced  by  the  bank- 
ruptcy, 200/.,  as  the  balance  of  the  said  third  instalment, 
was  tendered  by  the  plaintiff  to  the  defendants  and  by 
them  refused.     On  March  23rd,  1833,  the  ship  was 

G  g  2  launched. 
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18 96.  iacmched.  A  bill  at  three  months  for  5002.,  as  for  the 
fourth  instalment,  was  tendered  by  the  plaintifis  to  the 

agtdnsi  defendants,  and  refused.  The  defendants  afterwards 
sold  the  vessel  for  2600/.  Before  the  sale  was  com- 
pleted, the  plaiiltifTs  tendered  to  the  defendants  1750/. 
(making,  with  1002/.  lis.  paid  as  before  mentioned, 
2*7521.  lis.)  in  payment  for  the  vessel,' and  demanded 
the  vessel  from  them,  which  they  refused.  It  was  ad- 
mitted on  the  trial  that  the  vessel  was  never  of  greater 
value  than  2700/. 

Heward^  the  person  appointed  under  the  agreement 
to  superintend  the  building  of  the  vessel,  was  called  as  a 
witness  for  the  plaintiffs,  and  stated  that  he  was,  during 
the  building  of  the  said  vessel,  duly  authorized  by  them 
to  superintend  the  building  on  their  behal£  That  he 
had  been  engaged  in  superintending  the  building  of 
other  vessels,  as  well  for  the  plaintiffs  as  other  persons, 
in  BrurUoris  and  in  other  shipbuilding  yards.  He 
proved  that,  when  the  pieces  of  timber  for  the  vessel 
were  ready  for  the  keel  stem  and  stem-post,  he  was 
sent  for  by  Brunton  to  look  at  them  previously  to 
their  being  prepared  for  those  purposes.  That  he 
went  with  Brunton  and  inspected  them;  and,  when  he 
had  approved  of  them,  they  were  immediately  pre- 
pared ;  and,  when  they  were  ready  to  put  together,  he 
attended  and  saw  the  ram  set  up.  That  Brunton  shewed 
him  the  plan  of  the  vessel,  and  consulted  with  him 
thereon,  which  he  approved ;  and,  from  that  time  until 
Brunton's  failure,  he  attended  at  the  building  yard  claily, 
to  inspect  and  superintend  the  work  on  behalf  of  the 
plainti£.  That  three  or  four  times,  or  more,  during  the 
progress  of  the  work,  he  had  occasion  to  reject  parcels 
of  timber  and  other  things  that  were  about  to  be  pot 

into 
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into  the  vessel,  on  account  of  their  insufficiency ;  and 
upon  his  making  objection  thereto  they  were  removed. 
That  Brunton  once  persbted  in  putting  a  timber  into 
the  ship,  which  Heward  had  objected  to,  on  which  oc- 
casion one  of  the  plainti&,  at  Heward^s  instance,  at- 
tended, and  insisted  on  its  being  removed,  and  it  was  by 
BrurUorCs  orders  removed  accordingly.  That  Hemard 
had  for  several  years  been  employed  to  inspect  ships  for 
various  persons  in  the  progress  of  the  building,  and 
that  be  never  knew  an  instance  of  a  single  timber 
or  plank,  that  had  been  passed  by  him  and  fixed  in 
the  vessel,  having  been  afterwards  removed  by  the 
builder,  or  timbers  approved  by  him  for  building  after- 
wards used  by  the  builder,  unless  for  the  purpose  of 
completing  the  vessel  under  his  inspection.  Brunton^ 
after  his  failure,  and  when  he  understood  the  defend- 
ants were  proceeding  to  finish  the  vessel,  attended  at 
the  building  yard,  and  stated  that  he  had  come  there 
to  inspect  the  progress  of  the  work  on  behalf  of  the 
plaintiffi  as  usual ;  this  he  did  for  several  days,  until  be 
was  ordered  off  the  premises  by  the  foreman  at  the  in- 
stance of  the  defendants. 

Evidence  was  offered,  on  the  part  of  the  defendants, 
that  the  vessel  was  in  the  order  and  disposition  of  the 
bankrupt  as  reputed  owner  at  the  time  of. the  bank- 
ruptcy, which  .evidence  was  rejected. 

The  questions  for  the  Court  were,  whether,  under  the 
circumstances  above  stated, .  the  plaintiffs  were  entitled 
to  maintain  trover  ?  If  they  were,  the  verdict  was  to  be 
entcared  for  the  plainti£&,  damages  1002^.  11 5.  If  not,  a 
nonsuit  to  be  entered.  Secondly,  whether  the  evidence 
as  to  reputed  ownership  was  properly  rejected  ?  If  so, 
.the  verdict  was  to  stand ;    if  not,  there  was  to  be  a 

G  g  3  new 
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18S6.       new  trial.     This  case  was  argued  in  last  Michaehuu 
term  (a). 


9gamd 


W.  H.  Watson  for  the  plaintiffs.  First,  under  the 
agreement  of  July  1832,  referring  to  that  of  February 
1832,  the  property  in  the  successive  portions  of  the 
vessel,  as  they  were  completed,  vested  in  the  plaintifis. 
BrufUon*s  agreement  was,  not  to  furnish  the  plaintifis 
with  a  vessel  at  a  given  date,  but  to  build  a  specific  and 
particular  vessel,  to  be  paid  for  at  intervals  as  the  work 
went  on,  and  to  be  constructed  under  the  superintend* 
ence  of  a  person  acting  on  the  plaintiffi'  behalf,  and 
who  was  to  approve  of  every  timber.  Woods  v.  BttS' 
sell  (b)  was  a  similar  case,  and  the  words  of  Abboii  C  J. 
there  (c)  are  a  direct  authority  for  the  plaintiffs.  <'  This 
ship  is  built  upon  a  special  contract,  and  it  is  part  of 
the  terms  of  the  contract^  that  given  portions  of  the 
price  shall  be  paid  according  to  the  progress  of  the 
work;  part  when  the  keel  is  laid,  part  when  they  are  at 
the  light  plank.  The  payment  of  these  instalments 
appears  to  us  to  appropriate  specifically  to  the  defendant 
the  very  ship  so  in  progress,  and  to  vest  in  the  defendant 
a  property  in  that  ship,  and  that,  as  betwe^  him  and 
the  builder,  he  is  entitled  to  insist  upon  the  completion 
of  that  very  ship,  and  that  the  builder  is  not  entided  to 
require  him  to  accept  any  other/'  This,  indeed,  was 
not  the  ground  on  which  the  case  was  decided :  but  the 
opinion  of  the  Lord  Chief  Justice  is  express.  He  dis*> 
tinguishes  the  case  from  Mucklow  v.  Mangles  (d),  **  be- 
cause the  bargain  there  for  building  the  barge  does  not 

(a)  November  13th.     Before   Pottejon,    WUUanu,  and   Coleridge  Js. 
Lord  Denman  C.  J.  was  absent,  being  unwell. 

{h)  SM.^  Aid.  942.  (e)  P.  946.  (d)  1  Taumi.  SIS. 

appear 
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appear  to  hi»re  stipulated  for  the  advances  which  were  1836. 
made,  and  those  advances  do  not  appear  to  have  been 
regulated  by  the  progress  of  the  work : "  and  he  ob-  against 
serves  that  the  opmion  of  Heath  J.  appears  to  have  been 
founded  on  the  notion  that  the  builder  was  not  obliged 
to  deliver  the  specific  barge,  but  might  have  substituted 
another.  Here  that  could  not  have  been  done.  Each 
part  of  the  vessel,  as  it  was  approved  of  by  Heward, 
became  specifically  appropriated.  The  judgment  of 
Abbott  C.  J.,  founded  upon  the  appropriation  of  the 
materials,  and  the  mode  of  payment,  is  conformable  to 
the  rule  of  law  laid  down  in  2  Bla.  Comm,  448.  **  As 
soon  as  the  bargain  is  struck,  the  property  of  the  goods 
is  transferred  to  the  vendee,  and  that  of  the  price  to  the 
vendor ;  but  the  vendee  cannot  take  the  goods,  until  he 
tenders  the  price  agreed  on.  But  if  he  tenders  the 
money  to  the  vendor,  and  he  refuses  it,  the  vendee  may 
seise  the  goods,  or  have  an  action  against  the  vendor 
for  detaining  them."  In  Atkinson  v.  Bell  {a\  where  it 
was  held  that  the  machines  manufactured  for  the  de- 
fendants did  not  become  their  property  without  actual 
delivery,  the  judgment  proceeded  on  the  want  of  any 
specific  appropriation  of  the  materials,  and  the  right 
which  the  maker  had  over  them  while  the  work  was  in 
progress.  Bayley  J.  there  said,  ^  The  case  of  Woods  v. 
RusseU{b)  is  distinguishable.  The  foundation  of  that 
decision  was,  that  as  by  the  contract  given  portions  of 
the  price  were  to  be  paid  according  to  the  progress  of 
the  work,  by  the  payment  of  those  portions  of  the  price 
the  ship  was  irrevocably  appropriated  to  the  person 
paying  the  money.     That  was  a  purchase  of  the  specific 

(fl)  S  A  4  C.  277.  (6)  5B.ijUd.  942. 
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1896.  articles  of  which  the  ship  was  made."  In  Carruthers  v. 
Pm/ne  (a)  the  plaintiff  ordered  a  chariot  to  be  buflt,  and 

ogo^^  paid  for  it;  and,  after  it  had  been  finished  in  other  re- 
spects,  desired  to  have  a  front  seat  added;  but,  the 
order  not  being  performed,  he  sent  for  it,  and  the 
builder  promised  to  deliver  it.  The  builder  became 
bankrupt ;  his  assignees  seized  the  chariot ;  and,  it  being 
contended  that  trover  did  not  lie  at  the  suit  of  the  plain- 
tiff.  Best  J.  said,  *'  If  the  article  in  dispute  had  rested 
as  it  was  immediately  after  the  bargain,  perhaps  there 
might  be  ground  for  the  objection,  and  the  case  might 
fall  within  the  principle  of  the  decision  in  Muckk/w  v. 
Mangles  (b);*'  <^  although,  if  a  case  precisely  the  same  as 
Muckkm  V.  Mangles  (b)  were  to  occur  again,  it  might 
require  further'  consideration.  But  the  present  case  is 
very  difierent  from  that;  for  here  both  the  builder  and 
purchaser  treated  the  chariot  as  finished ;  the  whole  of 
the  price  was  paid,  and  the  plaintiff  sent  for  it  several 
times.*'  Park  J.  also  doubted  whether  he  should  adopt 
the  decision  in  Mucklam  v.  Mangles  (&),  if  such  a  case 
were  to  occur  again.  The  present  case,  however,  falls 
within  the  authority  of  all  those  cited,  because  here,  by 
the  contract,  there  was  a  specific  appropriation  of  the 
several  parts  as  they  were  finished,  and  payment  made 
or  tendered  for  each  successively.  The  payme9ts  and 
tender  left  the  assignees  no  lien.  It  may  be  said  that, 
when  the  third  instalment  was  due,  the  whole  400/* 
should  have  been  tendered,  without  regard  to  the  200/. 
paid  in  advance ;  but  the  payment  of  that  sum  to  the 
bankrupt  was  payment  to  the  assignees.  Besides,  even 
if  the  plaintiffs  had  not  shewn  a  sufficient  tender,  and 

(a)  5  Bhg,  270.  (6)  1  Taunt,  Sl8. 
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demand  and  refusal,  it  is  immaterial,  because  there        1896^ 

was  a  direct  conversion  by  selling  and  disposing  of  the 

ship. 

Then,  as  to  reputed  ownership ;  to  support  a  claim 
by  the  assignees  on  that  ground,  the  bankrupt  ought 
to  have  had  the  ship  in  his  possession,  order,  and  dis- 
position, "  by  the  consent  and  permission  of  the  true 
owner,"  according  to  stat  6  6.  4.  c.  16.  5.  72.  But,  to 
give  consent^  the  owner  ought  to  be  entided  to  possession. 
Here,  the  ship  was  not  to  be  delivered  till  complete: 
in  the  mean  time  Brunton  was  entitled  to  the  possession. 
That  being  so,  the  reputation  of  ownership  was  imma*' 
terial;  and  evidence  of  it  ought  not  to  be  admitted. 
The  credit  which  the  bankrupt  may  have  obtained  by 
holding  the  property  is,  in  itself,  of  no  weight:  the  case 
is  not  within  sec.  72.  of  the  statute,  unless  the  bankrupt^ 
at  the  time  of  the  act  of  bankruptcy,  had  possession  by 
the  owner's  consent  and  permission.  It  was  so  consi- 
dered in  Smith  v.  Topping  (a)  and  Camdhers  v.  Payne  {b)j 
in  which  cases  possession  was  held  against  the  wish  of 
the  true  owner,  and  in  MuUer  v.  Moss  (c),  where  the 
bankrupt  did  not  hold  by  permission,  but  had  a  right 
for  the  time,  which  case  more  resembles  the  present. 
In  The  Earl  of  Shaftesbury  v.  Russell  (d),  where  the 
party  in  possession  of  goods  had  only  a  limited  use  of 
them,  and  that  under  the  provisions  of  a  will,  and  not 
by  any  consent  of  the  trustees,  who  were  the  true 
owners,  it  was  held  that,  '*  if  he  had  been  a  trader  and  a 
bankrupt,  and  had  had  the  goods  in  his  possession  at 
the  time  of  his  bankruptcy,  under  the  circumstances 

(a)  SB.  4;  Ad.  674*     See  Sham  r.  Barvctft  I  A.  ^  E.  924,  note  (a). 
(6)  5  Bing,  S7a  (c)  1  il.  j-  S.  335. 

(d)  IB.^C.  e^6. 
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stated  in  this  case,  they  would  not  be  considef ed  as  in 
his  order  and  disposition  with  the  consent  of  the  true 
owner,  within  the  meaning  of  the  21 1^.  !•  c.  19/' 

CoUtnatif  contrcL  As  to  the  first  point;  Woodi  v. 
BusseU(a%  the  case  chiefly  relied  upon  for  the  plaintifis, 
was  not  decided  on  the  ground  stated  by  Abbott  C.  J. 
in  the  passage  which  has  been  cited ;  the  decision  pro- 
ceeded on  the  &ci  that  the  bankrupt  had  signed  a  cer- 
tificate to  enable  the  defendant  to  have  the  ship  rois- 
tered in  his  own  name ;  and,  in  the  subsequent  cases  in 
which  Woods  v.  Bussell  (a)  is  referred  to,  tibis  is  always 
pointed  out     Battersby  v.  Gak  and  others  (&),  in  which 

this 

(•)  SB.  i  JUL  948. 

(b)  This  was  aa  action  of  trorer  against  the  assignees  of  BrunUm,  a 
bankrupt,  for  an  unfinished  ship.  At  the  trial  before  Gumgy  B.  at  the 
Lancatier  Spring  assises,  16SS»  it  appeared  that  Brunion  had  contnded 
with  the  plaintiflBi  to  build  them  a  ship  (under  the  inspection  of  their 
agent)  for  s  certain  price,  which  was  to  be  paid  by  instalments,  three  of 
the  instalments  aa  the  work  proceeded,  and  the  last,  which  was  much 
larger  than  the  others,  when  the  ship  was  Unnched  and  ooraplece.  After 
the  first  instalment  had  become  due,  part  of  the  ship  being  finished,  the 
plaintiffs  paid  Brunton  on  account  1000/.,  which  more  than  corered  the 
first  instalment.  Brunicm  became  bankrupt  before  the  second  imtahMnt 
was  due.  The  plaintiffs  demanded  the  frame  of  the  ship,  alleging  thai 
the  sum  they  had  paid  beyond  the  first  instalment  bore  the  same  pro- 
portion to  the  second  instalment  as  the  wofk  completed  since  the  fint  in- 
stalment was  payable  bore  to  the  work  which  should  have  been  done  since 
the  first  instalment  became  payable,  to  make  the  second  instalment  pay- 
able. The  defendants  refused  to  give  up  the  frame,  alleging  that  the 
whole  work  done  was  worth  more  than  1000^  Evidence  of  value  was 
given  on  both  sides.  The  learned  Judge  left  it  to  the  jury  whether  the 
ship,  in  the  state  she  was  in  when  the  work  stopped)  was  or  was  not  worth 
more  than  1000/.  The  jury  were  of  opinion  that  she  was  at  that  time  worth 
1109/.,  and,  under  the  learned  Judge's  direction,  they  found  a  verdict  for 
the  defendants.  In  the  next  term  (April  16th),  Wtghtman  moved  for  a 
new  trial  on  the  ground  of  misdirection,  contebding  that  the  true  questioa 
for  the  jury  waa,  whether  the  amount  paid  beyond  the  first  instalment 
was  or  was  not  proportionate  to  the  work  done  since  that  imtalment  was 

payable* 
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this  Court  refused  a  rule  nisi  for  a  new  trial,  in  Easter  18S6* 
term  ISSS,  is,  to  some  extent,  an  authority  on  the  pre- 
sent question.  In  that  case  the  motion  was  grounded 
on  the  judgment  of  Albott  C.  J.  in  Woods  v.  Eussell  {a) ; 
but  it  is  evident,  from  the  intimation  of  opinion  then 
given,  that,  if  a  decision  had  been  necessary,  the  law 
laid  down  in  that  judgment  would  not  have  been  fully 
recognized ;  for  it  was  asked  whether,  if  the  instalment 
paid  had  been  less  than  the  value  of  the  woric  upon  the 
performance  of  which  that  instalment  was  payable,  the 
builder  would  not  have  had  a  lien  for  the  residue.  If 
that  were  so,  the  purchaser  could  not,  by  paying  the 
instalments,  acquire  the  property  in  the  successive 
portions  of  the  ship,  unless  the  amount  of  each  instaU 
ment  precisely  equalled  the  value  of  the  corresponding 
portion  of  the  work.  If  Woods  v.  Russell  {a)  had  been 
a  clear  authority  on  the  point  now  in  question,  Goode  v. 
Langley{b)  might  have  been  decided  on  the  ground 

payable^  relcTOioe  being  had  to  the  contiact  price,  and  not  to  actual 
▼aloe ;  and  he  cited  the  paaiege  referred  to  in  the  text,  from  the  judg- 
ment of  Abbott  C.  J.  in  Wood$  ▼•  RuueU,  S  B,  ^  Aid.  946.,  and  Atkinson  t. 
SeOf  BB.^C,  877.)  m  recognising  the  lavr  there  laid  down,  which,  he 
ooDtcoded,  was  applicable  to  the  present  case.  Parke  J.  obserred  that, 
uolese  the  instalments  were  exactly  adjusted  to  the  Talue  of  the  several 
parts  of  the  work  upon  the  completion  of  which  they  were  to  become 
payable^  it  might  be  that,  when  an  instalment  became  due,  the  work  then 
finished  might  be  worth  more  than  the  instalment ;  and  he  asked  whether, 
in  that  case,  the  ship-builder  would  not  have  a  lien  for  the  excess  ?  To 
which  Wighiman  answered  that,  if  that  were  so,  still  the  amount  for  which 
the  lien  attached  roust  be  regulated  by  the  contract  price;  whereas 
this  case  had  gone  to  the  jury  upon  the  question  of  general  value.  The 
Court  (Lord  Denman  C.  J.,  Littledale,  Parke,  and  Patteson  Js.)  took 
thne  to  oonler  with  Gumey  B. ;  and  in  the  same  term  (April  26.)  Lord 
JJenman  C  J.  said,  that  the  learned  Judge  had  reported  to  the  Court 
that  the  ground  upon  which  the  case  was  put  in  moving  had  not  been 
taken  at  the  trial ;  and  consequently  the  rule  was  refused. 
(a)  SJB.'iAld.  948.  (b)  1 B.  ^  C.  26. 

that 
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1896.  that  the  gig  seized  in  that  case  had  become  the  plain* 
tiff's  property  before  it  was  taken  by  the  sheriff;  but  the 
Court  declined  entering  upon  that  point  [Patteson  J. 
In  that  case  there  was  lio  arrangement,  as  here,  for 
paying  by  instalments.  The  present  case  is  put  by  the 
plaintifi  as  if  the  ship  were  several  ships,  or  several 
parcels  of  goods,  and  the  property  in  each  vested  as  the 
instalment  was  paid.  Then,  ailer  an  instalment  had 
been  paid,  a  part  of  the  ship,  which  was  complete, 
would  be  vested  in  the  plaintifis,  and  a  part,  which 
was  being  completed,  in  the  bankrupt.  It  would  seem 
that  they  would  be  tenants  in  common.]  The  parties 
here  contemplated  an  entire  contract.  The  plaintiffi 
wished  to  have  a  complete  ship ;  and  this  mode  of  pay- 
ment was  arranged  for  the  mutual  accommodation  of 
the  parties,  and  not  with  a  view  of  appropriating  parts 
of  the  work  as  it  went  on.  With  the  property  a  risk 
would  pass ;  and  it  is  not  to  be  supposed  that  the  plain- 
tiffs meant  to  incur  that  risk  before  they  received  the 
ship.  The  appointing  of  a  superintendent  was  only 
to  secure  the  plaintifis  against  the  putting  in  of  bad 
materials  as  the  work  proceeded.  Abbott  C.  J.  said,  in 
Woods  V.  Russell  {a\  that  the  payment  by  instalments 
had  the  effect  of  specifically  appropriating  the  very  ship 
in  progress ;  but,  supposing  the  parts  to  be  so  appro- 
priated, it  does  not  follow  that  the  property  in  them 
passed.  There  may  be  an  agreement  to  appropriate 
particular  materials  to  a  work ;  and,  after  the  work  has 
been  executed  to  a  certain  extent  with  those  materials, 
the  purchaser  may  be  entitled  to  bring  an  action  if  he 
is  deprived  of  them ;   but  yet  the  property  may  not  vest 

(a)  SB.iAldL^A^. 

in 


IN  THE  Sixth  Year  op  WILLIAM  IV.  461 

in  him  as.  the  work  proceeds.    If  it  does,  at  what  time        1886. 

does  the  vesting  take  place  ?    Does  each  stick  of  timber        " 

become  the  property  of  the  plaintiffs  as  it  is  put  in  ?  or        agairut 

.  Srncb. 

does  a  property  pass  in  each  distinct  portion  of  the 

frame  as  it  is  completed?  [^Watson,  The  plainti& 
say  that  each  particular  portion  of  the  ship  passed  to 
them,  as  it  was  completed.  As  a  stick  of  timber  was 
put  in,  that,  and  the  whole  ship  with  it,  so  &r  as  the 
work  was  completed,  became  their  property.  The 
effect  of  the  payments  was  only  to  devest  the  builder's 
lien.  Coleridge  J.  Then  you  argue  that  the  property 
passed  independently  of  any  payment  of  instalments.] 
If  the  property  in  each  piece  of  timber  passes  at  the 
time  when  it  is  put  in,  at  what  price  does  it  pass? 
At  the  market  price  of  the  day  ?  That  may  be  very 
different  from  the  artificial  value  (if  it  may  be  so 
termed)  which  the  piece  acquires  from  the  use  made  of 
it  in  the  work.  Or  will  it  be  said  that,  as  the  value  of 
the  whole  ship  is  to  the  value  of  the  particular  piece  of 
wood,  so  shall  the  whole  price  be  to  the  price  of  the 
piece  of  wood?  But  this  is  not  the  contract  of  the 
parties.  To  apply  the  question  more  particularly  to 
the  present  case.  The  value  of  the  frame,  as  it  stood 
between  the  times  for  payment  of  the  second  and  third  * 

instalments,  was  1600/.  Did  the  property  vest  in  the 
plaintiffs  at  that  price?  If  so,  it  became  afterwards 
vested  at  a  different  price ;  for,  when  the  third  instalment 
became  due,  the  builder  was  entitled  to  only  1,2002.  And, 
if  the  plaintiffs  could  not  then  have  demanded  the  frame 
without  a  tender  of  the  remaining  400/.,  it  cannot  con- 
sistently be  said  that  the  plaintiffs  acquired  the  property 
on  paying  the  instalment.  If  the  passage  cited  from 
2  Bla*  Comm.  448.  were  applicable,  the  property  in  so 

much 
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1886.  much  of  the  work  as  might  from  time  to  time  be  done 
would  pass  as  soon  as  the  contract  was  made;  the 
instalments  might  be  dismissed  from  consideration,  and 
the  supposed  authority  of  Woods  v.  Eussett{a)  would  be 
unnecessary*  IPatieson  J.  In  that  passage  ElaclMnie 
is  spealcing  of  a  sale  of  goods,  not  a  contract  for  work.] 
As  no  property  vested,  in  this  case,  during  the  progress 
of  the  work,  no  question  could  arise  as  to  lien,  nor  can 
the  payments  be  accounted  for  as  intended  to  devest  it 
Suppose  the  bankrupt  had,  between  the  times  for  paying 
the  first  and  the  second  instalment,  refused  to  complete 
the  work:  if  the  plaintifis  had  then  required  him  to 
deliver  so  much  as  was  completed,  he  could  not  have 
insisted  on  his  lien.  The  plaintiffs  might  have  said, 
^  You  have  a  right  to  detain  the  work  for  the  purpose 
of  finishing  it ;  but,  unless  you  finish  it,  you  can  have 
no  right  to  hold  it  on  a  claim  of  lien."  The  assignees 
can  have  no  right  which  the  bankrupt  would  not  have 
had,  except  that  they  may  repudiate  the  contract.  But, 
so  doing,  they  can  have  no  lien.  If  they  could,  they 
would  also  have  a  right  of  action  for  the  money ;  but 
an  assignee  cannot  renounce  the  contract,  and  yet  sue 
in  respect  of  the  work  done.  It  is  true  that  in  Woods 
V.  Bussell  (a)  the  assignees  were  held  entitled  to  recover 
a  portion  of  the  fourth  instalment,  though  the  work  had 
not  been  completed ;  but  the  Court  there  thought  the 
non-completion  waived  by  the  act  of  the  defendant 
The  rule  in  the  case  of  sales  is  that,  while  any  thing 
remains  to  be  done  by  the  seller  before  the  goods  are  in 
a  deliverable  state,  the  property  shall  not  pass :  Bugg 
V.  Minett  (i),  Simmons  v.  Swift  (c),  Tarling  v.  Busier  {d). 

(a)  SJS.i  AUL  943.  (6)   1 1  EcOt,  2ia 

(c)  5B.^C.  857.  (d)  6  A  I'  C.  SCO. 

And 
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And  it  is  reasonable  that  the  property,  which  carries  1836. 
with  it  the  risk,  should  not  be  held  to  pass  while  any 
thing  remains  to  be  done  by  the  seller.  The  rule  thus 
recognised  with  respect  to  goods  sold,  applies  a  fortiori 
in  a  case  like  the  present,  where  the  property  is  changing 
in  its  natare  and  increasing  in  value  while  it  remains  in 
the  workman's  hands.  [Coleridge  J.  You'  may  be  as- 
suming too  much  in  supposing  that  the  risk  remains 
with  the  builder  while  the  ship  is  undelivered.  If  the 
ship  had  been  burnt,  could  the  plaintifis  have  recovered 
hack  the  instalments  ?3  It  is  perhaps  not  material  to 
contend  so. 

As  to  the  rqpnted  ownerriiip»  Smith  v.  Topping  (a) 
and  Camdkers  v.  Payne  {h)  diffisred  entirely  in  their 
circumstances  from  the  present  case.  \PaUeson  J.  As- 
suming that  the  property  had  passed  to  the  plaintiffs, 
how  does  this  differ  from  the  case  of  a  ship  put  into 
the  hands  of  a  builder  to  repair  after  a  voyage  ?]  In 
that  case  the  ship  has  once  been  notoriously  in  the  pos^ 
session  of  the  owner.  Here  the  work  was  never  out 
of  the  possession  of  the  bankrupt*  The  case  comes 
within  the  distinction  taken  in  Lingard  v.  Messiier  (c). 
[Patteson  J.  The  question  here  turns  upon  the  nature 
of  the  possession.  The  ship  was  in  the  hands  of  the 
builder  for  the  purpose  of  a  specific  work :  she  was  a 
thing  unfinished.  There  is  nothing  here  of  a  posses- 
sion by  consent  of  the  owner.] 

W.  H.  Watson  in  reply.  In  Woods  v.  BusseU{d)  the 
certificate  was  one  only  of  many  circumstances  from 
which  the  Court  held  that  the  property  vested.     Here 

(a)  SB.  4;  Ad.  674.  (i)  5 Bmg.  S70. 

(c)  1  A  4-  a  SOS.  (d)  5  B.tJJd.  S43. 

the 
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1896.       the  terms  of  the  contract,  and  the  mode  of  payment, 
^  shew  that  the  parties  intended  the  property  to  pass. 

<^fif»njr  Alboii  C.  J.  said  there,  <^  The  payment  of  these  mstal- 
ments  appears  to  us  to  appropriate  specifically  to  the 
defendant  the  very  ship  so  in  progress,  and  to  vest  in  the 
defendant  a  properly  in  that  ship/'  [PaUeson  J.  Widi 
great  respect  to  the  authority  of  Lord  Tenterderiy  I  should 
say  that  that  expression  is  inaccurate.  As  that  case  was 
put,  it  could  not  be  necessary  that  a  second  instalment 
should  be  paid,  to  make  the  property  vest]  By  the  con- 
tract here,  the  plaintiffs  were  to  pay  for  a  particular 
ship  which  was  in  progress.  The  identical  ship  was  to 
be  delivered.  The  payments  were  to  be  made  for  the 
parts  of  that  ship :  if  she  hafl  been  burnt  while  building, 
the  plaintiffi  could  not  in  any  form  of  action  have  re- 
covered back  the  sums  advanced.  If  the  builder  had 
withdrawn  that  ship  and  substituted  another,  it  would 
not  have  been  a  completion  of  his  contract  The  doc- 
trine laid  down  in  Woodsy.  BusseU  (a)  is  not  the  opinion 
of  the  Lord  Chief  Justice  alone,  but  that  of  the  whole 
Court.  In  Goode  v.  Langley  (5)  Parke  J.,  then  at  the 
bar,  admitted  in  argument  that  the  doctrine  in  question 
was  established  by  Woods  v.  BusseU  (a).  Battersby  v. 
Gale  (c)  is  consbtent  with  the  argument  for  the  plain- 
tiffs. A  property  had  passed  on  part  of  the  vessel  being 
finished,  but  there  was  a  lien  for  work  done  since  the 
instalment  had  been  paid;  and  the  question  was  how 
the  amount  of  that  lien  should  be  estimated.  Here  the 
defendants  argue,  in  effect,  that  the  remedy  of  the 
plaintiff,  if  the  work  was  not  completed,  was  for  a 
breach  of  contract,  and  not  for  a  conversion.     But  that 

(a)  SB,^  Aid.946.  (&)  7  JS.  i  C.  26. 

(c)  Page  458.  note  (6),  antd. 

is 
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is  not  sa     If  the  bankrupt  had  refused  to  complete  the        18S6. 
work,  the  plaintiffs  might  have  taken  possession,  and        " 
finished  it  for  themselves  without  making  any  tender.        agauut 
Any  question  of  price,  at  a  time  between  the  periods 
fixed  for  paying  the  instalments,  might  be  satisfactorily 
settled  by  a  jury.    The  builder  and  the  plaintiffs  were 
not  tenants  in  common.     As  soon  as  the  property  in 
any  part  of  the  ship  vested,  the  rest  of  the  work  done, 
and  not  paid  for,  was  only  work  done  on  the  plaintiff's 
chattel.     In  Btigg  y.  Minett  (a),  and  other  cases  of  that 
class,  the  right  of  the  purchaser  was  incomplete  till  there 
had  been  a  specific  appropriation :  here,  the  article  was 
appropriated  and  vested  in  the  plaintiffs  as  the  work 
went  on,  by  force  of  the  contract. 

Cur.  adv.  mU. 

Williams  J.,  in  this  term  {Fehnary  1st),  delivered 
the  judgment  of  the  Court.  The  principal  question 
raised  by  this  case  is,  in  whom,  under  the  special  terms 
of  the  contract  entered  into  between  the  plaintiffs  and 
the  bankrupt,  John  Brunton^  the  general  property  in  so 
much  of  the  vessel  as  had  been  put  together  at  the  time 
of  the  bankruptcy  was  vested. 

All  consideration  of  any  special  property  which  might 
be  in  the  bankrupt,  by  reason  of  a  lien  for  monies  ex- 
pended on  the  vessel,  according  to  the  doctrine  laid 
down  in  Woods  v.  Russell  (6),  is  removed  from  the  case 
by  the  (ender  of  all  such  monies  which  has  been  made 
by  the  plaintifis :  and  we  desire  it  to  be  distinctly  under- 
stood that,  in  the  judgment  which  we  are  about  to 
pronounce,  we  give  no  opinion  whatever  as  to  the 
soundness  of  that  doctrine. 

(a)  11  Eait,  2ia  {b)  5  B.  4;  AUl  942. 

Vol.  IV.  H  h  On 
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1836.  On  the  part  of  the  plaiDtiffs,  it  was  not  denied  in 

argument,  nor  could  be  according  to  decided  cases, 
Mucklonv  V.  Mangles  (a),  Simmons  v.  Swi/i  (6),  Roide  v. 
Thxioaiies  (c),  Goode  v.  Langley  {d)j  Atkinson  v.  BeU[e\ 
Camdhers  v.  Payne  (g),  and  known  principles  of  law, 
that,  in  general,  under  a  contract  for  the  building  a 
vessel,  or  making  any  other  thin^  not  existing  in  specie 
at  the  time  of  the  contract,  no  property  vests  in  the 
party  whom,  for  distinction,  we  will  call  the  purchaser, 
during  the  progress  of  the  work,  nor  until  the  vessel,  or 
thing,  is  finished  and  delivered,  or  at  least  ready  for 
delivery  and  approved  by  the  purchaser ;  and  that,  even 
where  the  contract  contains  a  specification  of  the  dimen- 
sions and  other  particulars  of  the  vessel  or  thing,  and 
fixes  the  precise  mode  and  time  of  payment  by  months 
and  days.  The  builder  or  maker  is  not  bound  to  de- 
liver to  the  purchaser  the  identical  vessel  or  thing  which 
is  in  progress,  but  may,  if  he  please,  dispose  of  that  to 
some  other  person,  and  deliver  to  the  purchaser  another 
vessel  or  thing,  provided  it  answers  to  the  specification 
contained  in  the  contract.  But  it  is  urged,  on  the 
authority  of  Woods  v.  Russell  {h)^  that,  where  the  con- 
tract provides,  as  that  in  question  does,  that  a  vessel 
shall  be  built  under  the  superintendence  of  a  person 
appointed  by  the  purchaser,  and  also  fixes  the  payment 
by  instalments,  regulated  by  particular  stages  in  the 
progress  of  the  work,  the  general  property  in  all  the 
planks  and  other  things  used  in  the  progress  tof  the 
work  vests  in  the  purchaser  at  the  time  when  they  are 
put  to  the  fabric  under  the  approval  of  the  superin- 

(a)  1  Taunt,  318.  (6)  5  B.  ^  C,  857. 

(c)  eB.iC,  S8S.  {d)  1  B.^C,  26. 


(e)  fiB.iC,  277.  (g)  5  Bing.  27a 

(A)  SB.  i  Aid.  94G. 


tendent ; 
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tendent ;  or,  at  all  events,  as  soon  as  the  first  instalment  1836. 
is  paid.  The  facts  in  the  case  of  Woodsy,  Russell  (a)  " 
did  not  make  it  necessary  to  determine  this  point ;  neither  against 
did  the  decision  of  the  Court  proceed  ultimately  on  any 
such  point,  but  on  the  ground  that  the  vessel,  by  virtue 
of  the  certificate  of  the  builder,  had  been  registered  in 
the  name  of  the  purchaser,  and  that  the  builder  had,  by 
his  own  act,  declared  the  general  property  to  be  in  the 
purchaser.  This  appears  both  by  the  judgnfient  itself, 
and  by  the  notice  taken  of  it  by  Lord  Tenterden  in  the 
last  edition  of  his  book  on  shipping,  page  44.  But 
there  is  a  passage  in  the  course  of  that  judgment  which 
goes  strongly  to  establish  the  point  contended  for  by 
the  learned  counse}  for  the  plaintiffs ;  and,  though  the 
opinion  expressed  in  that  passage  is  extrajudicial,  yet, 
considering  that  time  was  taken  before  the  judgment 
was  pronounced,  and  the  very  great  learning  of  those  by 
whom  it  was  pronounced,  we  should  certainly  hesitate 
very  much  before  we  could  come  to  any  conclusion  con- 
trary to  that  opinion.  The  passage  is  as  follows:  — 
(His  Lordship  then  read  the  passage  cited,  ante  p.  454.) 

If  it  be  intended  in  this  passage  that  the  specific  ap- 
propriation of  the  parts  of  a  vessel  while  in  progress, 
however  made,  of  itself  vests  the  property  in  the  person 
who  gives  the  order,  the  proposition,  in  so  general  a 
form,  may  be  doubtful. 

It  seems  to  be  clear  that,  as,  by  the  contract,  the  I 
vessel  was  to  be  built  under  a  superintendent  appointed  I 
by  the  purchaser,  the  builder  could  not  compel  the  pur- 1 
chaser  to  accept  any  vessel  not  constructed  of  materialsl 
approved   by  the   superintendent;   and,  on  the  othea 

(a)  SB.^AULBAS.  , 
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land,  that  the  purchaser  could  not  refuse  any  vessel 
fhich  had  been  so  approved.  It  follows  that,  as  soon 
IS  any  materials  have  been  approved  by  the  superin- 
tendent and  used  in  the  progress  of  the  work,  the  fabric 
cx>nsisting  of  such  materials  is  appropriated  to  the  pur- 
'chaser;  otherwise  the  superintendent  might  be  called 
upon,  when  one  vessel  had  been  nearly  constructed,  to 
begin  his  work  de  novo,  and  superintend  the  buildtng 
of  a  second:  and,  in  this  point  of  view,  the  appoint- 
ment of  a  superintendent,- by  the  contract,  appears  to  be 
of  considerable  importance.  As  soon  as  the  last  of  the 
necessary  materials  is  approved  and  added  to  the  fabric 
the  vessel  is  complete ;  the  appropriation  is  complete ; 
and,  assuredly,  the  general  property  in  the  vessel  must 
vest  in  the  purchaser,  nothing  remaining  to  be  done 
prior  to  the  delivery ;  and  this  is  agreeable  to  the  cur- 
rent of  all  the  authorities,  most  of  which  have  been' 
cited  above. 

Until,  however,  the  last  of  the  necessary  materials  be 
added,  the  vessel  is  not  complete ;  the  thing  contracted 
for  is  not  in  existence:  for  the  contract  is  for  a  complete 
vessel,  not  for  parts  of  a  vessel ;  and  we  have  not  been 
able  to  find  any  authority  for  saying  that,  whilst  the 
thing  contracted  for  is  not  in  existence  as  a  whole,  and 
is  incomplete,  the  general  property  in  such  parts  of  it 
as  are  from  time  to  time  constructed  shall  vest  in  the 
purchaser,  except  the  above  passage  in  the  case  of 
Woods  V.  Russell  (a). 

Granting  therefore  that,  under  such  a  contract  as 
this,  the  parts  of  the  vessel,  as  they  are  added  to  the 
fabric,  are  appropriated  to  the  purchaser  by  way  of 


(a)  BB.i;Ald.  946. 
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contract,  so  that  neither  could  he  refuse  them  when  the  I8S6. 
vessel  should  be  completed,  nor  the  builder  compel  him 
to  accept  any  other,  yet  it  does  not  necessarily  follow 
that  such  appropriation  vests  the  property  in  the  pur- 
chaser until  the  whole  thing  contracted  for  is  in  exist- 
ence, that  is,  until  the  completion  of  the  vessel.  But,  in 
the  passage  under  discussion,  the  payment  under  the 
contract  is  relied  on  as  the  most  material  point,  the  ap- 
propriation being  effected,  as  it  is  said,  by  that  pay- 
ment: and  accordingly,  in  Atkinson  v.  Bell{a\  Mr. 
Justice  Bayley^  in  alluding  to  Woods  v.  Bussell  (i),  says, 
'*  that  as  by  the  contract  given  portions  of  the  price 
were  to  be  paid  according  to  the  progress  of  the  work, 
by  the  payment  of  those  portions  of  the  price  the  ship 
was  irrevocably  appropriated  to  the  person  paying  the 
money.  That  was  a  purchase  of  the  specific  articles  of 
which  the  ship  was  made." 

Now  it  is  to  be  observed,  in  regard  to  the  payment 
which  is  relied  on  in  these  passages,  that,  where  an 
actual  delivery  has  taken  place,  payment  is  wholly  im- 
material to  the  vesting  of  the  property ;  and  further, 
that,  by  the  modern  doctrine  and  the  cases  above  al- 
luded to,  in  order  to  vest  the  property  in  goods  under 
contracts  of  sale,  it  is  only  necessary  that  the  identical 
goods  which  are  the  subject  of  the  contract  should  be 
ascertained,  and  the  price  fixed ;  and  when  those  thing? 
are  done  the  general  pro^^erty  vests  by  the  contract 
before  actual  delivery ;  and  the  payment  of  the  price 
is  quite  immaterial  for  that  purpose.  Whether  that 
modern  doctrine  be  founded  on  a  misconception  of  the 
civil  law  or  not,  we  do  not  think  it  necessary  or  proper 

(a)  8jS,  j;  a  282.  (6)  SB.^  Aid,  942. 
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1836.  to  discuss:  the  doctrine  has  been  clearly  laid  down 
and  acted  on  for  many  years,  and  ought  not  to  be 
lightly  disturbed;  nor  does  this  case  turn  upon  that 
doctrine.  A  doubt  may  exist  whether  such  a  contract 
as  the  present  be  properly  a  contract  of  buying  and 
selling ;  but,  assuming  it  to  be  so,  and  we  have  so 
treated  it  for  this  purpose,  the  requisites  to  the  vesting 
of  the  general  property  under  the  contract  are  clear. 
The  payment  of  the  instalments  may  indeed  be  evi- 
dence that  the  purchaser  has  approved  of  the  fabric 
so  far  as  it'  has  been  constructed,  and  may  therefore  as 
it  were  ratify  the  appropriation  made  by  the  builder; 
but  in  itself  it  can  operate  nothing,  unless  it  be  by  the 
contract  made  a  condition  precedent  to  the  vesting  of 
the  property. 

It  is  not  so  made  by  the  contract  in  question  in  ex- 
press terms;  neither  was  it  in  the  case  of  Woods  v. 
Russell  {a) ;  but  we  apprehend  that  the  passage  above 
cited  from  the  judgment  in  that  case  is  founded  on  the 
notion  that  provision  for  the  payment  regulated  by 
particular  stages  of  the  work  is  made  in  the  contract, 
with  a  view  to  give  the  purchaser  the  security  of  certain 
portions  of  the  work  for  the  money  he  is  to  pay,  and 
is  equivalent  to  an  express  provision  that  on  payment 
of  the  first  instalment  the  general  property  in  so  much 
of  the  vessel  as  is  then  constructed  shall  vest  in  the 
purchaser.  If  this  notion  be  correct,  the  payment  is  no 
doubt  material  to  the  vesting  of  the  property,  and  the 
effect  of  such  payment  is,  that  there  is  not  only  an  ap- 
propriation of  so  much  of  the  vessel  as  is  then  con- 
structed, but  also  a  vesting  of  the  general  property  in 

(a)  SB.^AU.  942. 
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so  much  in  the  purchaser,  subject  to  the  right  of  the        18S6. 
builder  to  retain  it  in  order  to  complete  it,  and  earn  the        clsm 
rest  of  the  price.     The  rights  of  the  parties  will  then        «««>«« 
be  in  the  same  state  as  if  so  much  of  the  vessel  as  is 
then  constructed  had  originally  belonged  to  the  pur- 
chaser, and  had  been  delivered  by  him  to  the  builder 
to  be  added  to  and  finished ;  and  it  will  follow  that 
every  plank  and   article  subsequently  added  will,  as 
added,  become  the  property  of  the  purchaser  as  general 
owner.  , 

Several  reasons  may  perhaps  be  adduced  to  shew  that 
the  more  obvious  intention  to  be  collected  from  the 
terms  of  this  contract  is  that,  the  builder  requiring 
advances  of  money  in  the  progress  of  an  expensive 
work,  the  purchaser  is  contented  to  make  such  advances, 
provided  he  sees  the  work  in  such  a  state  of  progress 
as  that  he  may  calculate  on  having  an  equivalent  for 
his  money  within  a  reasonable  time ;  and  therefore  he 
stipulates  that  his  advances  shall  be  made  at  specified 
stages  of  the  work. 

But,  even  if  this  be  the  more  obvious  intention,  it 
by  no  means  follows  that  the  view  taken  of  the  contract 
by  the  Court  in  Woods  v.  Eussell{a)  is  not  correct;  for 
the  intention  there  supposed  is  not  in  any  respect  in- 
consistent with  that  which  is  above  suggested;  both 
may  well  exist  at  the  same  time :  and  though,  if  it  were 
the  intention  of  the  contracting  parties  that  the  general 
property  should  vest  in  the  manner  supposed,  such 
intention  might  have  been  expressed  in  less  ambiguous 
terms,  yet,  if  it  can  fairly  be  collected  from  those  which 
have  been  used,  there  is  nothing  either  in  principle  or 

(a)  SB,  i;AkL94e. 
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18S6.        in  practice  to  prevent  the  Court  from  carrying  it  into 

effect. 
Claeks 

agmnst     .      On  the  contrary,  as  such  a  consU*action  has  been  put 

I  on  a  similar  contract  by  so  high  an  aathority  in  the . 

I  case  of  Woods  v.  RusseU  (a),  which  as  to  this  point  in 

I  particular  has  been  subsequently  recognised,  and  as  tbat 

I  construction  has  probably  been  acted  upon,  since  that 

f    decision,  by  persons  engaged  in  ship-^building,  we  feel 

that  we  ought  not  to  depart  from  such  construction;  and 

we  adopt  the  opinion  of  the  Court  in  Woods  v.  Bus* 

selt{a)j  though  with  some  hesitation  for  the  reasons 

above  assigned. 

Another  pbint  was  raised  upon  the  statute  6  G.  4. 
c.  16.  5.  72.  with  respect  to  reputed  ownership  in  cases 
of  bankruptcy,  as  to  which  it  is  sufficient  to  say  that 
this  case  Is  plainly  not  within  the  statute ;  for,  although 
the  plaintiffs  were  the  true  owners  of  the  vessel,  yet  it 
was  not  in  the  possession,  order,  or  disposition  of  the 
bankrupt  within  that  section,  any  more  than  a  vessel  or 
other  article  sent  to  a  builder  or  manufacturer  to  be 
repaired  is  within  that  section.  We  think,  therefore, 
that  the  evidence  as  to  reputed  ownership  was  properly 
rejected. 

Upon  the  whole,  we  are  of  opinion  that  the  plaintiffs 
are  entitled  to  maintain  this  action  of  trover,  and  that 
the  verdict  must  be  entered  for  them  for  the  sum  stated 
in  the  case,  viz.  1002/.  11^. 

Verdict  to  be  entered  as  above^ 

(a)  5B.i  Aid.  946v 
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Power  against  Barham.  ^^uth. 

ASSUMPSIT*    The  declaration  stated  that,  in  con-  i°  a»iiiiiii«it 
for  breach  of  a 

sideration  that  the  plaintiff,  at  the  defendant's  re*  warranty  of 

pictum*  it  was 

quest,  would  buy  of  him  four  pictures  at  a  certain  proved,  amoag 
price,  to  wit,  &c.,  the  defendant  **  promised  the  plaintiff  that  the 'df^ 
that  the  said  pictures  were  painted  by  a  certain  artist  tfmeof  tbesde 
or  master  in  painting,  called  or  named  Canaletti,  other*  ^^n^'^^L 
wise  Canaletto"    Breach,  that  the  said  pictures  "were  P«reeli:  — 

^  "Foorpicture^ 

not,  nor  was  either  of  them,  painted  by  the  said  ardst  or  Viewi  in  re. 

nice,  Canaletto, 

master  called  or  named  Canaletii,  otherwise  Canahtto/'  leoi."    The 

whereby  the  said  pictures  were  and  are  of  little  or  no  the  jury  upon 

use,  &c«,  and  the  plaintiff  lost  the  benefits,  &c.     Plea,  of  tbeeWdcnM,' 

Don  assumpsit.     On  the  trial  before  Coleridge  J-  at  the  defcnSnt*had 

•ittings  in  Middlesex:  after  last  term,  it  appeared  that  SJe*^^^J|^j^ 

the  defendant  sold  tlie  pictures  to  tlie  plaintiff  for  160A,  ^«^  ^<^  ^ 

the  artitt 

and,  at  the  time  of  the  sale,  gave  the  following  bill  of  named,  or 

whether  hif 
parcels  and  receipt :  — •  name  had  been 

used  merely  as 

«•  Mr.  N.  Ptmer.  "•?«  «'^ 

"Bought  of  J.  BarAaw.      ffi^r' 
"  May  14th  1832.  of  opinion. 

Four  pictures,  Views  in  Venice,  Canahtto,    i^  160  0  0  for*heplainUff; 
Setded  by  two  pictures         ^  50  0  0  tt^t^l^^ 

And  a  bill  at  five  months         110  0  0  .mounted  to  a 

warranty : 

Held,  Uiat 

i£^160   0  0  the  question  had 

^__^_^_^^__  been  rightly  left 

cc  T    D     1        »»  to  the  jury,  and 

t/«  Harham*  Uiat  the  verdict 

was  not  to  be 

A  carver  and  gilder,  who  had  been  employed  by  the  <U«t«'*>«<** 
plaintiff  to  procure  original  pictures  for  him,  gave  evi- 
dence of  previous  representations  by  the  defendant  to 

him 


Powx& 
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Bakbaii. 


474  CASES  IN  HILARY  TERM 

1886.  him  and  to  the  plaintiff,  that  the  pictures  were  genuine; 
some  doubt,  however,  was  raised  as  to  the  expressions 
actually  used.  The  witness  stated  that  the  pictures 
were  in  the  manner  of  Canaletti^  and,  at  the  time  of  the 
sale,  appeared  to  him  worth  the  money.  A  witness  ex- 
perienced in  paintings  stated  that  he  considered  the  pic- 
tures not  to  be  Canaletifs,  and  valued  them  at  about  8/. 
each ;  and  some  other  evidence  was  given  on  this  point. 
For  the  defendant  it  was  contended  that  the  bill  of  parcels 
was  not  a  warranty,  but  only  an  expression  of  opinion; 
and  Jendwine  v.  Slade  (a)  was  cited.  The  learned  Judge, 
in  summing  up,  told  the  jury  that  the  pictures  were  ad- 
mitted not  to  be  Canalett^s^  and  that  the  only  question 
on  the  pleadings  was,  whether  the  promise  was  made; 
and  he  submitted  to  their  consideration,  upon  the  whole 
of  the  evidence,  whether  the  defendant  had  made  a  re- 
presentation, as  part  of  his  contract,  that  the  pictures 
were  genuine,  not  using  the  name  of  Canaletii  as  matter 
of  description  merely,  or  as  an  expression  of  opinion 
upon  something  as  to  which  both  parties  were  to  exercise 
a  judgment,  but  taking  upon  himself  to  represent  that 
the  pictures  were  Canaletti's.  His  Lordship  noticed  the 
argument  on  behalf  of  the  defendant,  as  to  the  bill  of 
parcels ;  and  said  that  the  words  of  Lord  Keryon^  in  the 
case  referred  to,  must  be  considered,  not  as  a  general 
rule  of  law,  but  as  a  direction  to  the  jury  on  the  circum- 
stances of  that  case.  The  jury  found  a  verdict  for  the 
plaintiff,  saying,  *<  We  think  the  bill  of  parcels  is  a 
warranty." 

Sir  J.  Campbellj  Attorney-General,  now  moved  for 
a  new  trial  on  the  ground  of  misdirection.     The  ques- 

(a)  S  £v  ^'  P'  C.  572. 

tion 
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tion  was,  whether  the  defendant  had  entered   into  a        1836. 
binding   contract  that   the  pictures  were   Canalettfs. 
The  jury  ought  to  have  been  told  that  the  words  in  the        ogoinM 
bill  of  parcels  did  not  amount  to  a  warranty.    Jendwine 
y.  Slade  (a)  was  a  stronger  case  against  the  defendant 
than  this,  because  the  artists'  names  there  were  inserted 
in  the  catalogue  of  sale.     But  Lord  Kentfon  said,  *^  It 
was  impossible  to  make  this  the  case  of  a  warranty ;  the 
pictures  were  the  work  of  artists  some  centuries  back, 
and  there  being  no  way  of  tracing  the  picture  itself,  it 
could  only  be  matter  of  opinion  whether  the  picture  in 
question  was  the  work  of  the  artist  whose  name  it  bore, 
or  not.     What  then  does  the  catalogue  import  ?    That, 
in  the  opinion  of  the  seller,  the  picture  is  the  work  of 
the  artist  whose  name  he  has  affixed  to  it.     The  action 
in  its  present  shape  must  go  on  the  ground  of  some 
fraud  in  the  sale.     But  if  the  seller  only  represents  what 
he  himself  believes,  he  can  be  guilty  of  no  fraud.     The 
catalogue  of  the  pictures  in  question  leaves  the  deter-* 
mination  to  the  judgment  of  the  buyer,  who  is  to  exer- 
cise that  judgment  in  the  purchsse."     It  is  not  necessary 
to  contend  here,  that  there  could  not  be  a  warranty  of 
a  picture  as  Canatettis ;  but  there  was  no  evidence  of 
any.     No  fraud  is  imputed.    No  positive  undertaking 
could  be  implied,  from  the  bill  of  parcels,  that  the  pic- 
tures were  by   Canaletti.     It  only  implied   that  they 
passed  for  and  were  believed  to  be  that  painter's ;  that 
the  vendor  had  bought  them  as  his,  and  thought  them 
so.     It  cannot  be  contended  that  every  description  given 
in  a  bill  of  parcels  is  a  warranty.     \_Cderidge  J.  Do  you 
say  that  the  writing  ought  not  to  have  gone  to  the 

(a)  2  Etp-  N.  P,  C,  572. 
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jury  ?3  Not  as  evidence,  by  itself,  of  a  warranty. 
ICcleriige  J.  I  said  that  it  was  to  be  considered  with 
all  the  attendant  circumstances.] 

Lord  Denmaiv  C.  J.  I  think  that  the  case  was  cor- 
rectly left  to  the  jury.  We  must  take  the  learned  Judge 
to  have  stated  to  them  that  the  language  of  Lord  Kewfon 
in  Jendmine  v#  Slade  (a)  was  merely  the  intimation  of 
his  opinion  upon  such  a  contract  as  was  then  before 
him.  It  may  be  true  that,  in  the  case  of  very  old 
pictures,  a  person  can  only  express  an  opinion  as  to 
their  genuineness ;  and  that  is  laid  down  by  Lord  Keryon 
in  the  case  referred  to.  But  the  case  here  is  that 
pictures  are  sold  with  a  bill  of  parcels,  contiuning  the 
words  '*  Four  pictures.  Views  in  Venice^  CanaleltoJ^  Now 
words  like  these  must  derive  their  explanation  from 
the  ordinary  way  in  which  such  matters  are  transacted. 
It  was,  therefore,  for  the  jury  to  say,  under  all  the  cir- 
cumstances, what  was  the  effect  of  the  words,  and 
whether  they  implied  a  warranty  of  genuineness,  or 
conveyed  only  a  description,  or  an  expression  of  opi- 
nion. I  think  that  their  finding  was  right :  Canaletti 
is  not  a  very  old  painter  (i).  But,  at  all  events,  it  was 
proper  that  the  bill  of  parcels  should  go  to  the  jury 
with  the  rest  of  the  evidence. 

LiTTX^EDALE  J.  The  case  was  rightly  sent  to  the 
jury ;  though ^  as  to  their  decision,  I  think  that  all  the 
auctioneers  in  London  would  be  alarmed  if  they  thought 

(«)  2  Etp.  N.  P.  a  572. 

(6)  Canaktti  died  in  1768 ;  Claude  Lorraine  and  TenierM  (the  younger}^ 
the  painters  mentioned  in  Jendmne  ▼.  Sladc,  died,  the  first  in  1682,  the 
latter  in  1694. 

that 
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that  such  words  as  these  were  to  be  understood  as  a 
warranty. 

Williams  J.  The  words  in  question  might  be  a 
mere  expression  of  opinion,  or  might  amount  to  a  war- 
ranty ;  it  was  for  the  jury  to  say  which  they  imported. 
The  language  ascribed  to  Lord  Kenyon  seems  to  imply 
that,  if  a  master  is  very  old,  there  can  be  no  means  of 
saying  that  a  certain  picture  is  his,  and,  therefore,  no 
warranty.  The  Attorney-General  admits  that  this  is 
not  correctly  applicable  to  the  present  case.  If  a  person 
will  undertake  to  sell  these  things  as  the  productions  of 
a  particular  master,  he  must  take  the  consequences. 

Coleridge  J.  concurred. 

Rule  refused. 
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Friday 
Janvary  15th. 


Doe  on  the  Demise  of  Hobbs  and  Others 
against  John  Cockell  and  Elizabeth,  his 
Wife. 


bJ  ditS!"*  "pJJECTMENT  for  a  messuage  and  premises  in  die 

wardens  and  parish  of  St.  Mary^  Readings  Berkshire.     The  de- 
oyeneen,  on 

demises  Uid  mise  was  laid  May  1st  ISSi,  and  described  the  lessors 
after  staL 

59  &  s.  c.  19.,  of  the  plaintiff  by  their  names,  and  as  the  churchwardens 

the  defendants,  and  overseers  of  the  poor  of  the  above  parish  for  the 

thc^sutute'hS  ^™®  being.      On  the  trial  before  Alderson  B.  at  the 

paid  rent  to  the  jg^rMiV^  Summer  assizes,  1884,  a  verdict  was  found 


successive 

«^"'*^J^«°»»  for  the  plaintifl^  sobject  to  the  opinion  of  this  Court 
late  dniirh*       npon  the  following  case :  — 

(a{>.         The  lessors  of  the  plaintiff  were  the  churchwardens 

pointed  since 

the  statute)  had  and  overseers  of  the  parish  when  the  action  was  com- 
noti^^qiuL  mcnccd,  and  at  the  time  of  the  demise  laid  in  the 
produced  a  declaration.  The  defendants  and  their  predecessors 
tef*'  "tibe  sta.  ^^^  P^'^  ^^°'  ^^^  ^®  premises  to  the  successive  church- 
tute,  for  fifty     wardens,  before  and  since  the  passing:  of  the  statute 

mne  j^ain,  to  . 

parties  under      59  G.  3.  c.  12.,  and  until  the  expiration  of  a  notice  to  quit 

whom  they 

daimed,  pur-     Stated  in  the  case,  which  was  of  the  same  date,  in  the 

porting  to  be 

made  wUh  the  Same  form,  and  signed  by  the  same  parties,  as  that  in  Doe 
vicar,  ti^ma^     dem.  Htggs  v.  Tern/  (a).     The  defendants  put  in  a  lease 

jority  of  the 

aldermen  and  burgesxM  of  the  borovgh  of  R«  and  of  oihert  the  inhabitants  (f  the  parish,  whose 
names  were  subscribed  to  a  memorandum  on  the  back  of  the  lease  expressing  such  con- 
sent. The  churchwardens  were  the  demising  jitfrties,  and  the  rent  was  made  payable  to 
them  and  their  successors  for  the  time  being.  The  premises  were  described  as  belonging 
to  the  parish  church. 

On  a  special  case  stating  these  facts:  Held  that,  notwithstanding  the  consent  ex- 
pressed as  above,  the  premises  must  be  taken  to  have  been  parish  property,  demised  by  the 
churchwardens  as  such :  and  consequently  that  the  lease  passed  no  legal  interest  in  the 
term,  and  the  present  churchwardens  and  overseers  might  treat  the  lessees  as  tenanu  from 
yesr  to  year : 

Held,  further,  that  a  parishioner,  Jiable  to  poor's  rate,  was,  at  common  law,  a  competent 
witness  for  the  plaintiff  in  such  action,  no  evidence  being  given  tliat  the  premises  were  of 
any  annual  value  beyond  that  at  which  they  were  demised. 


(a)  Antd,  p.  S75. 


of 
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of  December  20th,  1800,  between  John  Moore  and  Wil-       I8S6. 

Ham  fVatlington,  wardens  of  the  parish  church  of  St.       '    T' 

Mary^  Readings  of  the   first  part ;    William   Blackall       Hoim 

agabui 
Simonds  of  the  second  part;  and  the  Reverend  John      Cockkkl. 

Lichfield  and  Hannah  his  wife  of  the  third  part,  and 
purporting  to  be  made  with  the  consent  and  agreement 
of  the  Reverend  Charles  Siurgess^  vicar  of  the  said  church 
of  Si*  Mary^  and  also  with  the  consent  of  the  major  part 
of  the  aldermen  and  burgesses  of  the  borough  of  Read- 
ings and  others  the  inhabitants  and  parishioners  of  the 
said  parish,  whose  names  were  thereon  indorsed,  where- 
by, in  consideration  of  the  surrender  of  a  former  lease 
therein  stated  to  be  vested  in  the  said  W,  B.  Simonds^  in 
trust  for  the  said  J.  Lichfield  and  Hannah  bis  wife, 
and  of  the  sum  of  12L  therein  mentioned  to  be  paid  by 
Lichfield  and  his  wife  to  Moore  and  JVatlington,  the  pre- 
mises now  in  question,  therein  described  as  belonging 
to  the  said  church  of  St,  Mary^  were  mentioned  to  be 
thereby  demised  to  the  said  Lichfield  and  Hannah  his 
wife,  their  executors,  &c.,  to  hold  from  Michaelmas  then 
last,  for  fifty-nine  years,  yielding  and  paying  to  the  said 
churchwardens  and  their  successors  for  the  time  being, 
wardens  of  the  said  church,  for  the  use  of  the  said  parish 
church  of  St.  Mary^  the  yearly  rent  of  3/.,  at  Lady-^Uy 
and  Michaelmas  The  defendants  were  assignees  of  the 
lessees  under  this  lease.  The  lease  had  the  following 
indorsement :  —  "  Memorandum;  that  we,  whose  names 
are  hereunto  subscribed,  the  parishioners  and  inhabit- 
ants of  the  parish  of  &.  Mary^  do  consent  that  the 
within  lease  be  made  to  the  within  named  John  Lichfield 
and  Hannah  his  wife,  at  such  yearly  rent,  and  under 
such  covenants  and  agreements,  as  within  expressed. 
Witness  our  hands,  the  20th  day  of  December  1800. 

Charles 
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18S6.        Charles  Sturgess  vicar,    JV.  Blandjf^   alderman,    W.  B. 

""""""        Simands,  James  James^  Francis  Lackey,  Richard  Har* 
Dob  dem. 
Hont        bert.*^    It  was  alleged  for  the  plaintifT,  as  in  Doe  dem, 

CocKXLu      Higgs  V.  Terry  {a\  that  the  lease  was  void  ;  that  Cockdl 

had  held  as  tenant  from  year  to  year;  and  that  the 

notice  had  determined  that  tenancy. 

A  further  question  was  raised  on  the  competency  of 
a  witness  named  HaU,  who  was  examined  for  the  plain- 
tiff, and  who  stated  that  he  had  small  tenements  in  the 
parish  of  St.  Mary,  Reading,  but  that  they  had  never 
been  rated,  that  they  were  under  the  value  rated  in 
that  parish,  and  that  no  church  rates  had  ever  been 
demanded  or  paid  in  respect  thereof;  that  for  thirty-six 
years  he  had  resided  in  Reading,  but  for  the  last  ten 
years  he  had  lived  twenty  miles  from  it ;  and  that  the 
tenements  belonging  to  him  were  occupied  by  tenants. 

The  question  stated  for  the  opinion  of  the  Court 
was,  whether,  under  the  circumstances,  the  lessors  of 
the  plaintiff  were  entitled  to  recover. 

Talfourd  Serjt,  for  the  plamtiff.  Except  on  the 
point  of  evidence,  this  case  does  not  materially  differ 
from  Doe  dem.  Higgs  v.  Terry  {a) ;  for  the  lease  cannot 
derive  any  additional  validity  from  the  assent  of  the 
•parties  whose  names  are  indorsed.  Then,  as  to  the 
competency  of  Hall.  It  was  for  the  defendants  to  shew 
that  he  had  a  disqualifying  interest  The  suggestion  is 
that,  if  these  premises  were  recovered,  they  would  in- 
crease the  parish  funds  and  reduce  the  rates.  But  it  is 
not  shewn  that  they  would  yield  any  profit.  And  the 
witness  was  not  rated  for  the  property  he  occupied  in 

(a)  Antd,p.  274. 

St. 
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5^.  Maiy^  Beading^  nor  did  that  property  come  up  to        1836. 

the  value  rated  in  the  parish.     In  Rew  v.  Kirdjbrd  (a) 

a  parishioner,  having  rateable  property,  but  not  rated,         Hobbs 

tut<tinst 

was  held  competent  in  a  question  of  settlement  between  Cockill. 
his  own  parish  and  another,  though  he  had  been  left 
out  of  the  rate  for  the  express  purpose  of  qualifying 
him  to  give  evidence;  and  the  authority  of  that  case  is 
recognised  in  Marsden  v.  Slansfield  {b).  If  the  witness 
here  were  not  competent  at  common  law,  he  is  rendered 
so  by  Stat  54  G.  3.  c,  170.  5.9.,  provided  the  subject- 
matter  of  the  suit  be  a  ^<  matter  relating  to  "  the  ^'  rates 
or  cesses "  of  the  parish :  Meredith  v.  Gilpin  {c\  Rex 
V.  Hayman  (rf),  Heudebourck  v.  Langston  (e).  Oxenden 
v.  Palmer  (g),  where  the  decision  was  against  the  com- 
petency, does  not  affect  the  principle  of  these  cases.  If 
the  matter  do  not  relate  to  the  rates  or  cesses,  the 
witness  has  no  interest. 

IjudUm  Serjt,  with  whom  was  Talbot^  contra.  First, 
as  to  the  lease.  This  is  not  a  demise  by  the  church^ 
wardens,  as  such,  as  in  Doe  dem,  Higgs  v.  Terry  {h)j 
but  by  the  churchwardens  with  the  assent  of  the  par- 
ties whose  names  are  indorsed  on  the  lease,  and  who 
must,  therefore,  be  presumed  to  have  had  some  interest, 
and,  by  virtue  of  that,  to  have  given  a  power  to  the 
churchwardens  to  demise.  The  lease,  therefore,  was 
well  granted,  and  is  still  subsisting.  It  is  true  that  the 
rent  has  been  paid  to  the  churchwardens;  and  the  rever- 

(a)  S£a««,559.  (6)  7  B.  j;  a  818. 

(c)  6  Price,  146.  (rf)  M.  ^  Af.  401. 

(e)  M.  i  li.  402.  note  (6). 

(g)  2B.  4;  Ad.  236.  And  we  i2«r  v.  Biihop  Auckland,  1  A.  ^ 
jr.  744. 

(4)  AnO,  p.  S74. 
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Dob  dem* 
Hout 

tigamd 

CoCKXLL. 


sion  may  be  in  the  parish  officers;  but  they  cannot  treat 
the  lease  as  void,  or  claim,  before  its  expiration,  to  take 
these  premises  as  belonging  to  the  parish  within  the 
meaning  of  stat  ^9  G.  S.  c.  12.  s.  11.  Secondly,  the 
witness  was  incompetent  at  common  law  because  he 
came  to  increase  a  fund  for  the  discharge  of  liabilities  to 
whi!:h  he  himself  was  subject,  having  proper^  in  the 
parish  which  might  be  rated.  Nor  was  he  rendered 
competent  by  stat.  6^G.5.  c.  170.  s.9.  It  is  clear 
that,  in  the  contemplation  of  that  statute,  a  person  liable 
to  be  rated,  as  well  as  one  rated,  is  incompetent  as  a 
witness,  if  the  subject-matter  of  the  proceeding  do  not 
relate  to  the  rates  or  cesses.  He  is  an  interested  party; 
and  the  amount  of  his  interest  is  not  to  be  considered. 
Here  the  rates  or  cesses  were  not  the  subject-matter  of 
the  action.  It  had  no  relation  to  them,  except  that,  as 
it  is  said,  their  produce  would  not  be  so  large  if  the 
premises  were  not  recovered.  The  kind  of  proceedings 
in  which  the  statute  was  intended  to  remove  disqualifi- 
cation, is  where  the  rates  or  cesses  are  directly  in  ques* 
tion,  as  on  appeal  against  a  rate.  Meredith  v.  Gilpin  (a) 
appears  not  to  have  been  considered  good  law  in  Otr»i- 
den  V.  Palmer  {b);  and  the  judgment  in  that  case  was 
followed  up  by  the  Court  in  Rex  v.  Bishop  Juckland  (c). 


Talfimrd  Serjt.  in  reply,  was  stopped  by  the  C!ourt. 

Lord  Denman  C.  J.  The  decbion  in  Doe  dem. 
Higgs  V.  Terry  {d)  was  undoubtedly  correct;  and  there  is 
no  distinction  between  that  and  the  present  case«  It 
is  true  that  the  vicar  and  others  consented  to  the  lease 


(a)  6  Price^  146. 
(c)  \A.iB.  744. 


(6)  2Ji.  4-^dSS6. 
(d)  AnO,  p.  S74. 
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of  1800:  but  we  cannot  assume  that  they  had  an  in*        1836. 
terest.     Nothing  is  stated  beyond  their  concurrence.  ^^ 

The  premises  appear  to  be  demised  by  the  church-     .  Ho»m 
wardens ;  they,  therefore,  had  an  interest  in  them ;  and      Cocou. 
the  succeeding  churchwardens  were  always  recognised 
as  the  parties  entitled  to  rent :  I  therefore  think  that  the   ' 
demising  parties  had  no  interest  but  as  churchwardens. 
That  interest  could  not  support  a  demise  for  the  term 
set  up.     As  to  the  competency  of  Hall^  it  is  not  shewn 
that  he  necessarily  had  any  interest,  for  the  premises 
in  dispute  may  have  been  let  at  a  rack-rent     No 
question  therefore  arises  on  the  statute  54>  6.  S.  c.  170. 

LiTTLEDALE  J.  The  persous  whose  names  are  in* 
dorsed  on  this  lease  are  not  parties  to  the  demise; 
there  is  nothing  therefore  to  shew  that  the  lessors  had 
any  authority  to  demise  except  as  churchwardens. 
Probably  the  intention  in  procuring  the  consent  to  be 
indorsed  was  only  that  the  demise  should  not  appear  to 
be  a  job  on  the  part  of  the  parish  officers.     With  re-  ; 

spect  to  the  question  of  evidence,  this  case  ^differs  from 
Oxenden  v.  Palmer  (a).  The  object  there  was  to  estab* 
lish  a  right  of  taking  shingle  on  the  beach  ;  that  is,  in 
effect,  to  get  possession  of  a  property  for  the  benefit  of 
the  parish ;  it  was  as  if  the  parbh  officers  had  brought 
ejectment  for  lands  in  another  parish;  and,  conse- 
quently, the  rated  inhabitants  were  not  competent  wit* 
nesses,  unless  by  the  statute  54  G*  3.  c.  170.  But  this 
is  only  a  dispute  between  landlord  and  tenant.  The 
rent  of  8/.  may  htfve  been  the  full  annual  value  of  the  ,   ' 

premises.   It  does  not  appear  that  Hall  had  any  interest 

in 
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18S6.       in  disturbing  the  relation  of  landlord  and  tenant  between 
the  churchwardens  and  the  other  parties. 


Dob 

HOBBS 

Cocutx.  Williams  J.   The  present  case  is  not  distinguishable 

from  that  decided  last  term.  The  ccHicurrence  of  the 
parties  whose  names  were  indorsed  on  the  lease  is  im- 
material :  there  was  nothing  to  shew  that  they  had  any 
interest  The  lessors  demised  as  churchwardens;  and 
the  rent  was  paid  to  them  as  such.  As  to  the  competency 
of  Hattf  as  Bindley  J.  says  in  Marsden  v.  Stan(field{a\ 
« the  burden  of  making  out  that  the  witness  is  incom- 
petent lies  on  the  party  who  makes  the  objection/' 
Here  it  was  not  shewn  by  the  objecting  party  that  die 
divisible  funds  of  the  parish  could  be  affected  by  the 
result  of  this  action. 

Judgment  for  the  plainti£ 

(a)  7J&.  t  C.  817. 
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DoD  against  Grant.  f«*»y» 

^  Jonumy  15th, 

THE  declaration  was  dated  "  On  the  14th  day  of  A  declantioo 
^  in  K.  B.  be- 

Marchj  in  the  year  of  our  Lord  1835/'  and  com-  ginning  in  the 

1         /,  „  ^,      .       -rx    ,  .     *  .  ®^**  form,  •*  A, 

menced  as  rollows:  —  <<  Charles  Dod  in  his  own  proper  complaint  of  J9. 

person  complains  of  James  Charles  Grants  being  in  the  cust^jTof  the 

custody  of  the  Marshal  of  the  Marshalsea  of  our  lord  ^ ^/|^J* 

the  now  King,  before  the  King  himself,  in  an  action  on  " *]J"  j*  "P*" 

promises,  for  that  whereas,'*  &c.     Special  demurrer  for  "^le  since  the 

**  that,  in  the   beeinninir   of  the  said  declaration,  the  c.  S9.  and  the 

Rules  of  IffcA. 

plaintiff  has  not  followed  the  rules  prescribed  by  the  T.  s  fr.  4.  For 
Court ;  for  it  is  not  stated  therein,  either  that  the  de-  not  presume 
fendant  has  been  summoned   to   answer   the  plaintiff,  wM^^coln" 
or  that  he  has  been  arrested  at  the  suit  of  the  plaintiff,  p^l^e^coim 
or  that  he  is  detained  in  custody  at  the  suit  of  the  *ndthede- 

''  fendant  actuallj 

plaintiff:"  and  that  the  declaration,  in  the  commence-  in  custody  of 

1      r  1  I     r  1  .the  Marshal,  in 

roent,  is  according  to  the  form  used  before  the  passing  which  case  the 
of  the  act  for  the  uniformity  of  process,  and  is  not  would  be  cor- 
according  to  the  rules  and  practice  now  in  forfce  con-  |[^*'rulet*m>t 
ceming  the   beginnings   of  declarations.     Joinder   in  ^uij^^J^*^ 
demurrer.  !"?^!**  ^«*™ 

mrenor  courts. 

Ifthede- 
fendant  wishes 
John  Jetvisj  in  support  of  the  demurrer.     By  stat.  to  object  to 

such  a  declar- 
2  W.  4.  c.  39.  all  personal  actions  in  the  superior  courts  ation  iu  a  suit 

are  to  be  commenced  by  such  process  as  is  directed  in  a  superior  court* 

sects.  1.  and  4.     The  former  practice,  by  which  a  party  demu^%ut°* 

was  placed  in  a  fictitious  custody  of  the  marshal,  and  ^ijl^t^,^^ 

declared  against  by  the  bye,  is  abolished  by  the  statute ;  fUration  for 

and,  if  a  party  is  really  in  custody  of  the  officer  of 

another  Court,  he  need  not  now  be  brought  into  this 

Vol.  IV.  K  k  Court 
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18  36.        C!ourt  to  be  charged  mth  a  declaration ;  but  die  act,  by 
sect.  8.,  and  sched.  No.  5.,  gives  a  form  of  detainer,  which 

DOD  ^ 

agaimt  IS  to  State  the  custody  in  which  the  party  actually  is.  If 
it  be  true,  here,  that  the  defendant  is  in  the  marshal's 
custody,  the  declaration  should  state  the  mode  in  which 
the  present  action  is  commenced^  according  to  the  sta- 
tute, and  according  to  the  form  prescribed  in  the  General 
Rules,  Mich.  SWA.  (a).  In  the  fd}sence  of  such  statement 
it  may  be  assumed  that  the  defendant  is  not  actually  in 
such  custody,  but  that  the  plaintiff  is  erroneously  de- 
claring in  the  old  form.  Supposing  this  were  a  case 
removed  from  the  Palace  Court,  the  present  form  of 
declaring  would  not  be  available.  Formerly,  the  mere 
fact  of  a  party's  being  in  the  custody  of  the  marshal 
gave  this  Court  jurisdiction,  and  no  process  was  neces- 
sary. Since  the  act,  that  is  no  longer  so;  and,  although 
the  party  be  in  the  custody  of  the  marshal,  it  must  be 
shewn  how  tlie  jurisdiction  attaches.  But  the  plaintiff 
has  no  right  to  demand  that  the  fact  of  the  custody 
should  be  assumed.  It  may  be  said  that  the  defendant 
might  have  moved  to  set  the  declaration  aside  for  irre- 
gularity ;  but  he  is  also  entitled  to  demur. 

Ball^  contrsL  The  act,  by  sect.  19,  is  declared  not 
to  apply  to  causes  removed  from  inferior  courts;  nei- 
ther, therefore,  do  the  rules  of  Mich.  3  JV,^.  (a)  so 
apply.  The  forms  given  by  those  rules  are  not  adapted 
to  an  action  commenced  by  plaint  And  in  Chithfs 
■  Forms  of  Practical  Proceedings  in  the  Courts  of  King*s 
Benchy  8cc.,  2d  ed.  1885,  p.  650.,  the  form  of  commence- 
ment of  a  declaration  in  K.  B.,  after  removal,  is  that 

(a)  4  -B.  4-  -rfd  4,  5. 

adopted 
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adopted  here*     The  present  declaration,  therefore^  may        1886. 
be  good  as  a  declaration  in  a  cause  remoTed  from  an         j^^ 
inferior  court.     And,  supposing  it  to  be  irregular,  the        ^auui 
defendant  cannot  demur.     The  proper  course  in  such 
cases  is  to  apply  to  the  Court  or  a  Judge  to  set  aside 
what  is  erroneous:  Thompson  v.  Dica8{a\  Harper  v. 
Ckumna/s  (5).     If  an  error  has  been  committed  here,  it 
is  only  a  misredtal  of  the  writ. 

J.  Jervis,  in  reply.  It  is  not  necessary  to  dispute 
the  cases  just  cited.  The  objection  in  those  was  not, 
as  it  is  here,  that  the  Court  was  not  shewn  to  have  juris- 
diction. The  fictitious  jurisdiction,  formerly  claimed  by 
the  Courts,  being  now  taken  away,  the  old  form  used 
in  this  Court  would  no  longer  be  available  in  the  case 
of  a  person  really  in  the  marshal's  custody,  any  more 
than  the  old  form  in  the  Exchequer  would  suffice  if  the 
plaintiff  were,  in  reality,  a  debtor  accounting  there. 
The  true  origin  of  the  jurisdiction  must  be  shewn.  It  is 
true  that  the  power  of  the  Court  over  cases  removed  is 
still  kept  up  by  sect.  19. ;  but  the  forms  referable  to  the 
fictitious  jurisdiction  ought  no  longer  to  be  used  in 
those  cases.  The  declaration  should  state  that  the 
action  was  commenced  by  plaint  below,  and  removed 
hithen  Otherwise,  the  rules  laid  down  under  the  sta- 
tute might  always  be  evaded;  for,  in  any  case  of  a  de- 
claration like  the  present,  it  might  be  suggested  that  the 
statement  was  consistent  with  the  fact. 

Lord  Devman  C.  J.  The  form  adopted  here  is  one 
which  may  be  good  or  bad  according  to  circumstances 

(a)  lCro.iM.  768.    S,  C.  3  Tyr,  873,         (6)  2  Dovd,  P.  C.  680. 

K  k  2  and 
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1836.  and  those  circumstances  do  not  appear.  We  are  asked  to 
^  presume  that  the  defendant  is  not  really  in  the  custody 

agamtt  of  the  marshal,  and  that  the  declaration  is  erroneously 
commenced  in  the  old  form.  But  we  are  not  to  pre- 
sume against  our  own  jurisdiction  if  we  find  that  on  the 
record  which  gives  jurisdiction.  It  is  said  that,  if  this 
be  so  held,  the  statute,  in  a  case  like  the  present,  is  re- 
pealed; but  that  is  the  defendant's  own  fault.  He 
should  have  raised  the  objection  by  an  application  to 
the  Court. 

LiTTLEDALE  J.  This  commencement  would  have  been 
regular  before  the  act;  and,  if  the  cause  is  one  removed 
from  an  inferior  court,  the  act  and  the  rules  of  IkBch, 
3  JV.  4.  {a)  have  no  application.  It  is  said  we  are  to 
presume  that  the  action  was  commenced  here,  and  con- 
sequently that  the  Court  is  without  jurisdiction;  and 
that  the  case  of  an  action  commenced  in  an  inferior 
Court  is  an  exception,  within  which  the  plaintiff  ought 
expressly  to  have  brought  himself.  But  that  is  treat- 
ing as  an  exception  the  case  in  which  the  practice 
is  continued  as  it  was  before  the  act.  Suppose  the 
act  had  said  that,  in  ninety-nine  cases  out  of  a  hun- 
dred, the  form  of  proceeding  should  be  as  before,  but 
that  in  the  hundredth  it  should  be  altered;  could  it  then 
have  been  contended  that  in  the  ninety-nine  cases  a 
party,  using  the  old  form,  was  bound  to  shew  that  he  did 
not  come  within  the  hundredth  ?  It  does  not  appear 
that  the  present  action  is  one  commenced  by  summons, 
or  that  it  was  not  removed  from  the  Palace  Court;  in 
which  case  it  is  not  taken  out  of  the  rule  stated  in  Com. 

(a)  4-B.  iAd.4,5. 

Dig* 
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Dig.  Pleader  {C.  S.\  that  the  plaintifiP  [cannot  declare        1836. 
against  one  in  B.  R.9  but  in  custodid  maresdiaUi^  except 
where  the  defendant  has  privilege,  or  the  action  is 
brought  in  Middlesex.     If  the  declaration  is  irregular, 
there  should  have  been  an  application  to  set  it  aside. 

Williams  J.  If  there  is  an  irregularity  in  the  declar- 
ation, advantage  might  have  been  taken  of  it  by  a  proper 
application  to  the  Court.  The  statement  which,  accord- 
ing to  Mr.  Jervis^  should  have  been  made,  that  the 
action  was  commenced  in  the  Palace  Court,  is  an  addi- 
tion to  the  forms  established  under  stat  2  W.  4.  c.  39., 
which  contain  no  such  recital,  and  need  not,  because 
the  act  does  not  apply  to  causes  removed  from  inferior 
Courts  (a). 

Judgment  for  the  plaintiff. 

(a)  Cokrid^  J.  WW  abseni  on  account  of  a  domestic  affliction.] 


Margetts  against  Bays,  Friday, 

January  15tb. 

DEBT  for  work  and  labour,  for  money  paid,  and  on  A  plea  Uiat  the 
«  Buppoied 

an  account  stated.   Pleas,  first,  nil  debet;  secondly,  debt,  if  aoj 
<<  that  the  supposed  debt  in  the  said  declaration  men-  d^d  uauuxr^ 
tioned,  if  any  such  there  be,  did  not,  nor  did  any  part  ^'^-^l^^ 
thereof,  accrue  due  to  the  said  plaintiff  at  any  time  ^^.^'fornot 
within  six  years,"  &c.     The  plaintiff  demurred  specially  ~°[*^°«  **" 
to  the  second  plea,  assigning  for  cause  that  it  did  not 
confess  and  avoid,  or  deny,  the  cause  of  action,  but  was 
pleaded  to  the  supposed  debt,  if  any  such  there  be, 
instead  of  admitting   the  said   debt.     Joinder   in  de- 
murrer. 

K  k  3  W.H.  Watson, 


4M 
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1836. 


W.  H,  Watson^  in  support  of  the  demurrer,  cited 
Goidd  V.  Lashury  (a). 

C.  Chadwicke  JoneSf  contra.  That  was  a  plea  of  dis- 
charge under  the  Insolvent  Debtors'  Act,  7  G.  4.  c.  57. ; 
and  there  the  defendant  could  not  but  avow  the  debt, 
as  he  would  be  under  the  necessity  of  inserting  it  in  his 
schedule  in  order  to  obtain  the  benefit  of  the  act  with 
respect  to  it,  under  sects.  40,  46.  But  there  is  no  reason 
against  a  party's  sayings  ^*  if  I  ever  owed  the  debt,  it  is 
six  years  since  I  was  first  liable;"  and  this  form  of  plead- 
ing is  not  uncommon.  In  Gale  v.  Capem  (6),  a  set  off 
for  a  promissory  note  being  pleaded,  the  replication 
was  **  that  the  said  supposed  debt  and  cause  of  set  off'' 
did  not  accrue  within  six  years ;  and  Lord  Denman 
C  J.,  in  delivering  the  judgment  of  the  Court  upon  the 
question,  what  evidence  of  the  making  and  indorsement 
of  the  note  was  required,  said,  **  The  question  is, 
whether  this  be  not  a  virtual  admission  that  the  action 
did  accrue  at  some  time  in  the  manner  alleged;"  and 
be  added,  that  ^*  the  effect  of  the  replication  was, 
that  the  plaintiff  did  so  admit."  [Lord  Denman  C.  J. 
That  was  after  trial;  but  here  the  form  of  the  plea  is 
specially  demurred  to,  which  makes  all  the  difference.] 


Per  Curiam  {c).     The  plea  in  this  form  cannot  be 
supported. 

Leave  granted  to  amend  on  payment  of  costs. 

(a)    \C.M,^R,  254.     S.  C.  4  Tt^rwh,  868. 
(»)  lA.iR,  iOS. 

(c)  Lord  Dmman  C.  J.,  IMlledak  and  JFUhamiJs,     Coleridge  J.  wm« 
absent :  see  p.  489«»  antd. 
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The   King  against  The   Inhabitants  of      Arfu»t%, 

Jantuny  16tb. 

Sparsholt. 

TTPON  an  appeal  against  an  order  of  two  justices  for  By  thereguU- 

the  removal  oi  Edith  Rcgers  widow,  and  her  three  bridewell,  the 

children,  from  the  parish  of  St.  Maurice  in  the  city  tobeapp^nted 

of  fVinckester,  to  the  parish  of  Sparsholt  in  the  county  bu/thea^^ut. 

of  Southamptoru  the  sessions  confirmed  the  order,  sub-  ™*"*  ^"  ""^^ 

^      ^  '  ject  to  the  ap- 

ject  to  the   opinion   of  this  Court  on   the   following  probation  and 

^    confirmaUon  of 
case  :  — —  the  yisiting 

T>  '        p    x  1     •  /•        1  r  j"»"ces-     Th« 

By  cei-tam  of  the  regulations  for  the  government  of  keeper  might 
the  county  bridewell  at  Winchester^  made  at  the  Easter  not^^rma" 
sessions  1822,  and  allowed  and  confirmed  by  the  Judges  J^em^^JJout* 
at  the  summer  assises  foUowuig,  it  is  provided:—  1.  That  |{jeviii^^g*Jut^ 
the  riirht  of  appointment  of  all  turnkeys  or  assistants  ^^^    '^^X 

^  '^^  •'  were  to  receiTC 

employed  in   the  bridewell    be  vested   in   the  keeper  their  salaries 

from  the  county 

of  the  bridewell  in  the  first  instance;  but  that  such  treasurer, but 

•  in  all  other 

appointment  be  subject  always  to  the  approbation  and  respects  to  be 
confirmation  of  the  visiting  justices  :  That  the  keeper  of  m'iaiate  orders 
the  bridewell  have  power  to  suspend  from  the  execution  Jj^  j^*!^.  ° 
of  the  duties  of  his  station  any  turnkey  or  assistant,  and  ^n^^^^lJ^gnt 
to  appoint  a  temporary  assistant  in  his  room,  but  shall  to  the  place  of 

^■^  *^  ^  turnkey,  and 

within  three  days  of  such  suspension   report  to  the  discharge  of  iu 

_  /.        1  .       I       .  1     duties  under 

Visiting  justices  the  cause  for   his    having  so  acted,  the  above  re- 
and  shall  not,   until  an   inquiry  has   been  instituted  yemriy  salary, 
by  the  visiting  justices,  permanently  appoint  any  other  ^^^^e  a  hiring 
person  in  the  room  of  the  turnkey  or  assistant  sus-  JJjJJc^Tlwttlel 
pended  fix)m  oflSce.    2.  That  the  turnkeys  of  the  bride-  "^j^^j**"*"*  ^ 
well  shall  receive  the  payment  of  their   salaries  from 
the   treasurer  of  the  county,   but  shall   in   all  other 
K  k  4  respects 
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18S6.        respects  be  under  the  immediate  orders  and  control  of 

the  keeper  of  the  bridewell^  by  whom  they  may  for  dis- 

agauut  obedience  of  orders  or  improper  behaviour  be  suspended 
anu  of  from  their  situations*  d.  That  the  appointment  and  re- 
moval of  the  keeper  of  the  bridewell  shall  be  made  in 
strict  conformity  with  the  acts  of  parliament  for  the 
regulation  of  the  same.  4.  That  any  turnkey  of  the 
bridewell,  who  may  be  convicted  of  drunkenness,  shall 
be  dismissed  by  the  visiting  justices  from  office.  Rule 
20.  commences  thus :  —  "  That  no  keeper,  turnkey,  or 
any  other  officer  attached  to  the  bridewell  shall ''  &c* 
Rule  21.  commences  thus :  —  "  That  the  keeper  of  the 
bridewell,  and  the  officers  of  the  prison,  together  with 
the  keeper's  family  and  servants,  shall  be  required"  &c. 
Rule  26.  provides  ^^  that  the  keeper  of  the  bridewell 
shall  not,  without  the  permission  of  the  visiting  justices, 
lodge  or  board  in  his  house  any  persons  other  than  his 
own  family  and  servants,  and  those  of  his  assistants." 

In  1822,  and  after  the  allowance  and  confirmation 
of  the  said  regulations,  Robert  Rogers  (since  deceased) 
was  appointed  to  the  office  of  second  turnkey  in  the 
said  bridewell  by  the  keeper,  in  accordance  with  the 
above  cited  regulation,  at  the  annual  salary  of  45/. 
which  was  afterwards  advanced  to  50/.  on  his  pro* 
motion  to  the  office  of  first  turnkey.  There  was  no 
agreement  made,  at  the  time  of  engaging  Rogers,  for 
any  particular  length  of  service,  or  for  any  notice 
previous  to  its  determination.  Rogers  duly  served  in 
that  situation  from  1822  to  1826,  when  he  married 
the  pauper  Edith,  after  which  he  continued  in  the 
5ame  situation  till  18S3,  when  he  was  discharged  at 
a  few  days'  notice  for  misconduct,  in  conformity  with 
the  above  regulations.     His   salary  was  always  paid 

by 
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by  the  treasurer  of  the  county,  and  Bogers  resided,        1886. 
during  the  whole  period  of  his  employment  as  turnkey,      ,^^ 
in  the  bridewell,  which  is  situate  in  the  parish  of  Saini 


Barthoiomew  Hyde  near  Winchester j  in  the  county  of       anuof 


Southampton. 

The  question  for  the  opinion  of  the  Court  was, 
whether  Bobert  Bogers  acquired  a  settlement  by  hiring 
and  service  in  the  parish  of  Saint  Bartholomem  Hyde. 

Sir  W.  W.  FoUett  (with  whom  was  C.  Bawlinson), 
in  support  of  the  order  of  sessions,  was  stopped  by  the 
C!ourt, 

Dampier^  contrd.  Although  the  word  *< officer''  is 
used  in  the  regulations,  Bogers  was  in  fact  a  servant. 
In  Bex  V.  Sandhurst  (a)  an  employment  as  servant 
in  the  Royal  Military  College  at  Btackwater  was  held 
to  be  such  a  service  as  conferred  a  settlement,  though 
the  party  was  not  servant  to  a  private  individual,  but 
to  the  Crown,  under  the  control  of  a  board  established 
for  public  purposes ;  on  which  account  it  was  contended 
that  the  employment  was  rather  an  office  than  a  service* 
The  present  case  states  that  the  pauper  was  appointed 
(which  means  hired)  at  the  annual  salary  (that  is  wages) 
of  45/.  The  mention  of  an  annual  salary  implies  that 
the  hiring  was  yearly,  Turner  v.  Bobinson  (&),  Fawcett  v. 
Cadi  (c) ;  or,  if  the  words  do  not  ascertain  the  time, 
then  the  hiring  is  general,  and  for  a  year.  It  may  be 
contended  that  this  is  a  hiring  for  a  limited  service ;  but 
so  is  the  hiring  of  a  huntsman,  a  groom,  or  a  clerk ; 
under  which,  however,  service  will  confer  a  settlement. 

(o)  7B.iC.  557.  (6)  5  K  j;  Ad.  789* 

(c)  SB.^Ad.  904. 

Lord 
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1886.  Lord  Denman  C.  J.      In  Res  v.  Sandhurst  (a)  the 

sessions  doubted  whether  a  person  hired  into  the  par- 
ticular  establishment  there  described  could  be  considered 


ntior       a  servant,  for  the  purpose  of  settlement     I  can  see  no 


SiABraow. 


reason  why  he  should  not  have  been  so  considered^ 
But  here  the  facts  are  different  The  turnkey  is  not 
hired  by  the  keeper  of  the  bridewell,  for  the  approba- 
tion of  the  justices  constitutes  the  hiring.  The  t:ontrol 
is  in  the  keeper  of  the  bridewell ;  but  he  is  not  the 
hiring  party.  The  turnkey  is  not  his  servant  Nor 
is  he  the  servant  of  the  magistrates,  for  it  is  not  their 
orders  that  he  is  to  obey.  The  case,  therefore,  is  dis- 
tinguishable from  Bex  v.  Sandhurst  (a).  I  should  not 
feel  bound  by  the  particular  words  used  in  the  case,  to 
come  to  this  decision,  if  it  were  not  supported,  as  I 
think  it  is,  by  the  nature  of  the  pontract  itself. 

LiTTLED^E  J.  I  also  think  that  the  turnkey  in  this 
case  was  not  a  servant  There  is  nothing  from  which 
the  Court  .can  know  whose  servant  he  was.  He  was 
so  far  under  the  control  of  the  keeper  of  the  bridewell  as 
to  obey  his  directions,  but  was  not  servant  to  him. 
During  part  of  the  time,  be  was  assistant  turnkey ;  but 
that  did  not  make  him  a  servant  The  orders  must  be 
confirmed. 

Williams  J.  concurred  (&). 

Orders  confirmed. 

(a)  7B.4:C.  557. 

(6)  Coleridge  J.  was  abwnt.     Sec  p.  489. »  aiiU* 
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1836. 


The  King  against  The  Inhabitants  of  St.  satuHt^, 

GlLES-IN-THE-FlELDS.  """^^^ 

C\T^  appeal  against  an  order  of  two  justices  whereby  Pauper  nnted 
T7u}mas  Barrow  and  his  wife  and  children  were  re-  a  year,  which 

moved  from  the  parish  of  St*  Gtles-in-the^Fields^  in  the  r^ded  in°ihe 

county  of  Middlesex^  to  the  parish  of  St.  Matylebone,  in  f^"^^*^^ 

the  same  county,  the  sessions  quashed  the  order^  sub-  ^"Jn.  the  habit 

ject  to  the  opinion  of  this  Court  upon  the  followinff  persons  to  sleep 

■^                                  ®  in  some  of  the 

case  :  —  rooms,  letting 

_             ,      -                         1                   1                        /.     «              .  sometimes  a 

In  183 1  the  pauper  became  the  tenant  of  a  house  m  bed,  sometimes 

the   appellant  parish  at  the  yearly  rent  of  24/.     He  generally  by 

held  the  house  for  three  years,  paid  the  rent,  and  com-  ^casionaUy^for 

plied  with  all  the  requisites  of  the  statutes,  6  G.  4.  c.  57«f  ^^^'  ^^ 

and  1  fPI  4.  c  18.,  if,  under  the  circumstances  after  men-  however,  the 

bed  only  was 

tioned,  he  was  sufficiently  in  the  occupation  of  the  house  let,  and  the 

pauper  reserved 

m  question*  the  right  of 

The  pauper  resided  in  the  house  with  his  family,  bedinto^be  *' 

The  furniture  in  all  the  rooms  was  his ;  and  he  was  in  J^™  iwd^no 

the  habit  of  taking  in  labouring  people  to  sleep  in  some  J^^/^*^? 

of  the  rooms,  sometimes  letting  a  bed,  sometimes  half  a  J^^  pauper 

"  had  constant 

bed,  the  letting  being  generally  by  the  night,  but  in  access  to  and 

,     -            1     J  1     1  I           in  control  over 

some  instances  it  appeared  that  a  bed  had  been  let  for  the  whole 

the  period  of  a  jveek.     The  persons  who  thus  slept  in  tbelTej^ofidi 

the  house  had  no  right  to  the  rooms  during  the  day,  ^11^(^11, 

the  pauper  and  his  family  having  the  constant  access  S^*"  of^J^"^*" 

to  and  control  over  tlie  whole  of  the  house,  and  the  d^e*i»ng-hou8e, 

withm  Stat 

pauper  always  retaining  the  keys  of  all  the  rooms  in  his  ^  ^-^*  c.is. 
own  possession.     In  the  instances  of  letting  for  a  week, 
which  were  of  rare  occurrence,  the  pauper  let  the  bed 

only. 
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1836.       only,  reserving  to  himself  the  right  of  putting  another 

bed  in  the  same  room  at  any  time,  if  he  thought  proper. 

against  The  Questiou    for  the  opinion  of  the  Court  was, 

The  luhabit- 

anu  of       whether  the  pauper  actually  occupied  the  house  within 
I16-THX-FULD8.  the  mcduing  of  the  statutc. 

Adolpkus  in  support  of  the  order  of  sessions.  The 
question  is,  whether  the  house,  in  this  case,  was  <^  ac- 
tually occupied"  by  the  pauper,  within  stat  1  FK4. 
c.  18.  5. 1.  Rex  V.  iS^.  NichclaSi  Rochester  [a\  and  Rex 
V.  St.  Nicholas^  Colchester  (i),  shew  that  it  was  not.  The 
^  statute  requires  an  occupation  uninterrupted  by  the 

rights  of  any  other  person.  It  will  be  said  here  that  a 
bed  only  was  let ;  but  the  room  was  let,  so  far  as  the 
right  to  the  bed  was  concerned.  Unless  that  was  so, 
there  could  have  been  no  possession  of  the  bed.  The 
landlord  could  not  exclude  the  lodger.  There  was  a  part 
of  the  room  into  which  the  landlord  could  not  intrude. 
He  was  never  master  of  the  outer  door,  while  a  lodger 
was  entitled  to  come  to  one  of  the  beds.  The  case  of  an 
innkeeper  is  different;  he  is  bound  by  law  to  receive 
persons  into  his  house ;  and  he  occupies  by  his  guests. 
And  it  is  sufficient  to  say  that,  if  that  case  arose,  it 
might  be  decided  on  its  own  grounds.  The  rule  which 
has  been  laid  down  for  the  interpretation  of  the  statute, 
in  the  cases  already  decided,  is  plain,  and  ought  not  to 
be  broken  in  upon.  The  word  "  exclusive,"  which  was 
used  in  those  cases  with  reference  to  the  lodger's  occu- 
pation, ought  not  to  be  pressed  too  far.  The  true  con- 
struction of  the  statute  is  that,  if  a  person  in  any  manner 

(a)  SB.i;  Ad,  219.  (6)  2A,4;E,  599. 

separates 
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separates  his  tenement  into  parts,  and  gives  up  one  part, 
be  ceases  to  be  in  the  actual  occupation  of  that  tene- 
ment  within  the  statute.  agauui 

The  Inhabit, 
anti  of 

J.  JL  Adolphm  (with  whom  was  W.  Garksan)  control,  in-thv-Fuelds. 
was  stopped  by  the  Court. 

Lord  Denman  C.  J.  It  is  clear  that  this  was  an 
actual  occupation  within  the  statute,  although  there  was 
something  which  the  pauper  did  not  actually  hold  at  all 
times,  and  although  the  parties,  whom  he  took  in,  could 
not  have  been  turned  out  in  the  dead  of  the  night.    The  ^ 

case  of  an  innkeeper  is  a  very  strong  illustration  of  this 
case,  and  nearly  the  same.  A  person  who  lives  in  a 
house,  and  merely  lets  out  parts  of  it  in  the  manner 
stated  here,  does  not  cease  to  be  the  actual  occupier. 

LiTTLEDALE  J.  The  facts  of  this  case  completely  dis- 
tinguish it  from  Bex  v.  5/.  Nicholas^  Rochester  {a\  where 
the  tenant  let  a  part  of  the  house,  and  it  was  actually 
occupied  by  another  person. 

Williams  J.  I  am  of  the  same  opinion.  It  is  true, 
as  has  been  urged,  that  it  is  desirable  not  to  fritter 
down  plain  rules,  but  we  must  deal  with  a  case  accord- 
ing to  the  facts,  and  here  they  put  an  end  to  all  ques- 
tion (*). 

Order  of  sessions  quashed  (c). 

(a)  5B,iAd.2\% 

{b)  Coleridge  J.  was  abaent.     See  p.  489.,  antd. 

(c)  See  iZer  ▼.  Pakefield,  p.  618.,  pott. 


CASES  IN  HILARY  TERM 


Saturday,  The  KiNG  agaittst  Boultbee. 

Janiuary  I6tb. 

TTie  rui«,  that    JJICHJRD  PICKERING  was   convicted   by  the 

a  statute  takiog   JLv  <•  i*       i_ 

away  certiorari  Rev.  James  BobertSf  a  justice  of  the  peace  tor  the 

theCrown"  county  of  Warwick^  on  the  information  of  John  BouUbee^ 

SriSfiMt^'  Esq.,  of  having  committed  a  trespai»,  by  entering  and 

^  *^fra  hM  '^^"fr  ^°  ^^®  day-time,  upon  a  piece  of  land  in  &e  pot- 

an  actual  in-  session  and  occupation  of  John  BaoBbottomj  in  search 

terest,  but 

extends  to  all     of  game^  with  a  dog  and  gun,  contrary  to  staL  1  &  2  fi^  i. 

prosecutions  in  -i    ■»    ^ 

the  name  of  the  c.  S2.  The  adjudication  was  as  follows :  — *^  And  I  do 
And  the  rule  adjudge  that  the  said  R.  P.  shall,  for  the  said  ofence, 
*^^^';^^^^J^  forfeit  the  sum  of  1/.,  and  shall  pay  the  said  sum,  to- 
^^^u^r^li^v.  getl^er  with  the  sum  of  10s.  for  costs,  forthwidi.  And 
ing  become       J  direct  that  the  said  sum  of  1/.,  being  the  amount  of 

nominally  de-  ^ 

fendant;  as       the  said  penalty,  shall  be  paid  to  John  Breedorij  one  of 

where  a  con- 
viction has  been  the  overseers  of  the  poor  of  the  said  parish  in  which  the 

ttons,  with  costs  said  ofFcnce  was  committed,  to  be  by  him  applied  ac- 

Se^^iroecutor,  cording  to  the  directions  of  the  statute  in  such  case 

*ua8h*thr««iCT  ™^d®  ^^^  provided.     And  I  do  order  that  the  said  sum 

of  Mssionfc  of  iQ^^  for  costs  shall  be  paid  to  John  BouUbeej  Esq. 

BytheGame  *^  '         ^ 

Act,  i&2Fr.4.  the  complainant.     Given '*&c.     Within  the  time  pre- 

C.S2.,  the  jus- 
tices, before       scribed   by  the  act,  Pickering  gave  notice  of  appeal, 

whom  any  per- 
son is  sum- 
marily convicted  in  penalties  under  that  statute,  may  adjudge  that  such  party  shall  pay  the 
penalty  immediately  or  at  a  future  time,  and,  in  default  of  payment,  be  imprisoned  for 
a  certain  period  :  and  it  is  enacted,  that  the  conviction  may  be  drawn  in  a  certain  form 
(corresponding  with  the  above  provision) :  that  the  party  convicted  may  appeal  to  the  ses- 
sions, giving  notice  to  the  complainant  of  the  cause  and  matter  of  appeal,  within  three 
days  aAer  the  conviction ;  and  that  no  such  conviction  shall  be  quashed  for  want  of  form. 
A  party,  summarily  convicted  under  the  act,  appealed,  giving  notice  of  several  objections 
on  the  merits.  By  the  conviction,  when  returned  to  the  sessions,  it  appeared  that  the  party 
was  adjudged  to  pay  the  penalty  forthwith,  and  that  nothing  was  said  of  imprisonment  in 
case  of  default.  The  sessions  quashed  the  conviction  on  this  ground,  stating  in  their  order 
that  they  quashed  it  for  want  of  form.  The  objection  was  not  taken  in  the  notice  of 
appeal,  nor  did  it  appear  that  the  appellant,  when  he  gave  the  notice,  had  means  of  knowing 
how  the  conviction  would  be  framed. 

Held  that,  assuming  the  conviction  to  be  defective  in  substance,  the  sessions  had  no 
power  to  quash  it  on  this  objection,  no  notice  of  it  having  been  given. 

which 
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which  was  duly  served  on  Mr.  BouUbee.  Several  1886. 
grounds  of  apf^eal  were  stated  in  the  notice,  involving 
the  merits  of  the  information  and  conviction,  and  the  jagmmt 
notice  concluded,  ^^  And  I  further  give  you  notice  that 
I  am  aggrieved  by  the  aforesaid  conviction,  and  rfial^ 
on  the  trial  of  the  appeal  aforesaid,  insbt  on  all  other 
causes,  matters,  and  things,  which  I  can  or  lawfully  may 
do/'  The  appeal  came  on  at  the  Sessions^  and,  by  order 
of  the  Court,  recited  to  be  made  upon  full  hearing  of 
the  said  matter,  and  counsel  on  both  sides,  the  con- 
viction was  adjudged  to  be  quashed,  for  want  of  form, 
with  costs,  to  be  paid  by  Mr.  BouUbee  to  Pickering. 
The  informality  relied  upon  was,  that  the  Justice  did 
not,  by  the  conviction,  adjudge  that,  in  default  of  the 
penalty  and  costs  being  paid,  the  party  convicted  should 
be  imprisoned  and  kept  to  hard  labour,  according  to 
the  form  given  by  sect.  89.  of  the  statute  {a).    The 

causes 

(a)  Tbe  material  clauses  of  stat.  1  &  3  IT.  4.  e.  3S.  art  as  follows:  — 
Sect  38.  enacts,  <*  That  the  jastice  or  justices  of  the  peace  hf  whom  any 
person  shaU  be  summarily  convicted  and  adjudged  to  pay  any  sum  of 
money  for  any  offence  against  this  act,  together  with  costs,  may  adjudge 
that  such  person  shall  pay  the  same  either  immediately  or  within  such 
period  as  the  said  justice  or  justices  shall  think  fit,  and  that  in  default  of 
payment  at  the  time  appointed  such  person  shall  be  imprisoned  in  the 
common  gaol  or  house  of  correction  (with  or  without  hard  labour),  as  to 
the  justice  or  justices  shall  seem  meet,  for  any  term  not  exceeding  two 
calendar  months  where  the  amount  to  be  paid,  exclusive  of  coats,  shall 
not  amount  to  5/.,  and  for  any  term  not  exceeding  three  calendar  months 
in  any  other  case,  the  imprisonment  to  cease  in  each  of  the  cases  aforesaid 
upon  payment  of  the  amount  and  costs.*' 

Sect.  39.  enacts,  that  tbe  justices  before  whom  any  person  shall  be 
summarily  convicted  of  any  offence  against  this  act  may  cause  the  con- 
▼ictiou  to  be  drawn  up  in  the  form  subjoined.  The  form  states  the  cod- 
Ttction,  and  that  the  justices  do  adjudge  that  tbe  party  shall  forfeit  the 
sum  of  &c.,  *<  and  shall  forthwith  pay  the  said  sum,'together  with  the  sum 
of—  for  cosU;  and  that  In  defiiult  of  immediate  payment  of  the  said 
sums,  he  the  said  A.  0,  shall  be  imprisoned  [or  imprisoned  and  kept  to 
hard  labour]  in  the of for  the  space  of —unless  the  said 
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1886.  causes  of  appeal  mentioned  in  the  notice  were  not  gone 
The  Kxxo  "*^°'  Application  was  afterwards  made  to  Lord  Den- 
^^^  fnan  a  J.  at  chambers,  on  behalf  of  Mr.  BouUbee^  for  a 
certiorari  to  remove  into  this  Court  all  orders  of  the 
Sessions  touching  the  conviction  and  appeal,  and  the 
adjudication  thereon.  The  application  was  grounded 
upon  several  objections  to  the  order  quashing  the  con- 
viction, viz.  1.  That  the  conviction  was  valid,  and  not' 
bad  for  want  of  form.  2.  That,  by  stat  1  &  2  ^.4., 
c.  32.  5. 45.,  no  summary  conviction  under  the  act  could 
be  quashed   for  want   of  form.     3.   That  Pickerings 


turns  thall  be  sooner  paid;  [or  and  I  [or  we]  order  that  the  said  sums  shall 
be  paid  by  the  said  ji,  0,  on  or  before  the  — —  day  of and  in  de- 
fault of  payment  on  or  before  that  day  I  [or  we]  ai^udge  the  said  A,  0, 
to  be  imprisoned  [or  imprisoned  and  kept  to  hard  labour]  in  the  — ~  of 

—  for  the  space  of unless  the  said  sums  shall  be  sooner  paid]  ;  and 

I  [or  we]  direct  *'  &c.  (the  penalty  to  be  paid  to  one  of  the  overseers  of 

the  poor,  to  be  applied  according  to  the  statute,  and  the  sum  of  > 

for  costs  to  the  complainant).     *<  Given  '*  &c. 

Sect.  44.  enacts,  «  That  any  person  who  shall  think  himself  aggrieved 
by  any  summary  conviction  in  pursuance  of  this  act  may  appeal  to  the 
justices  at  the  next  general  or  quarter  sessions  of  the  peace  to  be  holden, 
not  less  than  twelve  days  after  such  conviction,  for  the  county,**  &c. 
"  wherein  the  cause  of  complaint  shall  have  arisen,  provided  that  such 
person  shall  give  to  the  complainant  a  notice  in  writing  of  such  appeal, 
and  of  the  cause  and  matter  thereof,  within  three  days  after  such  convic- 
tion, and  seven  clear  days  at  the  least  before  such  sessions,  and  shall  also 
either  remain  in  custody  until  the  sessions,  or  within  such  three  days  enter 
into  a  recognizance,'*  &c  (to  appear  and  try,  to  abide  the  judgment,  and 
to  pay  costs) :  "  and  the  Court  at  such  sessions  shall  hear  and  determine 
the  matter  of  the  appeal,  and  sliail  make  such  order  therein,  with  or  with- 
out costs  to  either  party,  as  to  the  Court  shall  seem  meet ;  and  in  case  of 
the  dismissal  of  tlie  appeal,  or  the  affirmance  of  the  conviction,  shall  order 
and  adjudge  the  offender  to  be  dealt  with  and  punished  according  to  the 
conviction,  and  to  pay  such  costs  as  shall  be  awarded,  and  shall,  if 
necessary,  issue  process  for  enforcing  such  judgment.*' 

Sect.  45.  enacts,  "  That  no  summary  conviction  in  pursuance  of  this 
act,  or  adjudication  made  on  appeal  therefrom,  shall  be  quashed  for  want 
of  form,  or  be  removed  by  certiorari  or  otherwise  into  any  of  his  Majest]r*s 
superior  courts  of  record." 

notice 
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notice  of  appeal  did  not  specify  the  objection  in  point  J  856. 
of  form,  upon  which  the  judgment  of  the  Sessions  pro- 
ceeded ;  and  that  for  want  of  such  specification,  which  against 
was  required  by  stat.  I  &  2  f^  4.  c.  32.  s.  44.,  the  Ses- 
sions were  precluded  from  entertaining  the  objection. 
4.  That,  if  the  conviction  was  bad  for  want  of  form,  as 
objected  at  Sessions,  it  was  a  nullity,  and  there  was 
nothing  to  appeal  against  5.  That  the  appeal,  as  en- 
tered with  the  clerk  of  the  peace,  was  against  the  Rev. 
Jaynes  Roberts^  the  convicting  magistrate,  and  not  against 
Mr.  Boultbeey  and  therefore  the  Sessions  could  not  order 
the  latter  to  pay  costs  to  the  appellant  (a) ;  and  that 
the  prosecutor  of  an  information  was  not  liable  to  costs 
for  a  mistake  of  the  convicting  magistrate.  '^The  cer- 
tiorari was  granted ;  and,  the  proceedings  having  been 
returned,  a  rule  nisi  was  obtained  for  quashing  the 
order  of  Sessions  by  which  the  conviction  was  quashed. 
A  rule  nisi  was  also  obtained  in  the  last  term  for 
quashing  the  certiorari.  Both  rules  were  now  discussed 
together. 

Hill  and  KeUy,  against  the  rule  for  quashing  the 
order  of  sessions,  and  in  support  of  the  rule  for 
quashing  the  certiorari.  The  power  of  enforcing  this 
penalty  is  given  by  special  provision  of  an  act  of  par- 
liament, which  must  be  followed,  or  the  power  fails. 
By  sect.  39.,  the  adjudication  should  be,  that  the  party 
pay  the  penalty,  or  be  imprisoned.  This  conviction 
adjudges  that  Pickering  do  forthwith  pay  the  penalty, 
without  any  alternative.  The  judgment  is  imperfect, 
and  cannot  be  enforced.  The  sessions  were  bound 
to  quash  the  conviction  on  that  account.     It  is  indeed 

(a)  This  point  is  not  furtber  noticed,  as  no  decision  was  given  upon  it. 

Vol.  IV.  L 1  stated, 
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18S6.        stated,  in  the  order  of  sessions,  that  the  conviction  was 
'    T"       quashed  for  want  of  form,  but  that  is  not  so;  and, 

The  KtfiQ       ^  ^        ' 

against        whatever  the  sessions   may  have  adjudged,  if,  upon 

BoULTMt.  . 

the  order  being  brought  here,  the  Court  see  that  it 
is  bad  in  substance,   they  will  not  allow  it  to  have 
any  effect.     It  is  said  that  the  notice  of  appeal  did 
not  'set  out  the  objection  upon  which  the  conviction 
was  quashed ;  but  it  is  not  denied  that  the  prosecutor 
in  fact  had  notice  of  it     The  certiorari  is  taken  away 
in  distinct  terms  by  sect.  45.     It  is  true  that  the  cer- 
tiorari in   this  case  is  applied  for  by  the  prosecutor 
of  the  information ;  and  it  may  be  contended,  on  the 
authority  of  Rex  v.  Allen  (a),  that  a  clause  taking  away 
certiorari  does  not  bind  the  Crown,   unless   named. 
But  that  decision  was  on  a  revenue  act,  and  clearly 
had  reference  to  cases  where  the  Crown  is  an  actual 
party.     Here  the  proceeding  is  between  individuals; 
the  Crown  does  not  move  in  it.     It  may  be  suggested 
that,  by  sect  S8.  of  the  present  act,  a  party  may  be 
adjudged  to  pay  the  penalty  and  costs  immediately, 
and  that,  if  such  adjudication  were  made  and  complied 
with,   and   the  conviction   drawn  up   afterwards,   the 
alternative  form  would  be  inapplicable.     But,  although 
it  is  true  that  the  formal  conviction  may  be  drawn 
up  long  after  the  adjudication  has   taken  place,  that 
does  not  dispense  with  the  necessity  of  framing  it  as  it 
should  have  been  framed  if  made  out  at  the  time.     In 
felony,  where  a  particular  judgment  is  prescribed  by  law, 
the  omission  of  a  material  part  vitiates  the  sentence  (6). 

Bere  and  Daniel^   contrk.     A  statute  taking  away 
the  right  of  removal  by  certiorari  does  not  bind  the 

(a)  15  East,  3S3.  (6)  See  JBer  ▼.  Flddier,  Jtuss.  i  Sy.  5S. 

Crown, 
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Crown,  unless  there  be  express  words  for  that  purpose;  1836. 
Be»  V.  Allen  (a).  That  was  a  prosecution  in  which 
the  Crown  had  a  direct  interest ;  but  the  language  of  ogaifut 
the  Court  there  admits  of  a  general  application,  and 
the  decision  was  grounded  upon  a  series  of  cases  in 
which  the  prosecutors  were  private  persons.  Bex  v. 
Farea>eU{b\  Rex  v.  Clace{c\  Rex  v.  Cumberland  {d\ 
Rex  V.  Bodenham  (^),  are  cases  of  that  description. 
[Lord  Denman  C.  J.  Has  not  the  prosecutor  in  this 
case  become  the  defendant]  ?  He  is  only  so  in  form, 
like  the  plaintiff  below,  in  a  cause  where  the  defendant 
brings  a  writ  of  error.  But  further,  if  the  conviction 
was  not  in  pursuance  of  the  act,  so  that  the  sessions 
had  no  jurisdiction  over  the  case,  then,  according  to 
the  principle  admitted  in  Rex  v.  F(miler^)y  the  certi- 
orari is  not  taken  away.  Here  they  had  no  jurisdiction 
to  make  this  order.  They  could  not  adjudicate  upon 
any  matter  of  complaint  which  was  not  stated  in  the 
notice  of  appeal,  according  to  sect.  44.  of  I  &  2  )F.  4. 
c.  32. ;  and  the  point  on  which  the  sessions  decided 
was  not  taken  in  the  notice.  [Lord  Denman  C.  J.  The 
objection  probably  could  not  be  discovered  till  the 
parties  came  into  Court.  LiUledale  J.  The  notice  of 
appeal  is  to  be  given  within  three  days  after  conviction. 
The  conviction  would  not  be  drawn  at  that  time.]  The 
party  intending  to  appeal  might  apply  to  the  magis- 
trates to  have  it  drawn.  [Lord  Denman  C.  J.  Would 
it  be  in  the  power  of  the  sessions  to  confirm  a  materially 
vicious  conviction]?  The  sessions  here  have  stated 
the  defect  to  be  matter  of  form.     [Lord  Denman  C  J. 

(a)  15  i:ai/,  933.  (6)  2Ara.  1S09. 

(c)  4AifT.  8456. 

(d)  6  7.  R.  194.     S,  C,  in  Error,  The  InhabUanU  of  Cumberland  ▼. 
TkeJCmg,SB.  4;P.SS4. 

(f)  1  Cowp.  78.  (g)  lA.^  E.  836. 

L  1  2  That 
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18S6.        That  is  their  opinion :   we  may  think  it  substance]. 
-,    --  The  observation,  that  the  sessions  could  not  confirm 

The  Kiiro 

a^nntt  the  conviction,  if  materially  bad,  would  apply  to  cases  in 
which  the  statute  allows  more  time  for  the  appeal,  and 
where  the  party  intending  to  appeal  has  an  opportunity 
of  seeing  that  which  he  is  to  appeal  against ;  as  under 
the  act  for  amending  the  poor  law,  4  &  5  ^.  4.  c.  76. 
And,  by  the  statute  in  question  here,  the  appellant, 
though  he  had  not  seen  the  conviction,  was  not  neces- 
sarily  subjected  to  any  hardship.  If  he  had  stated,  as 
his  ground  of  appeal,  that  he  was  not  guilty,  he  might, 
under  that  notice,  have  taken  any  substantial  objection ; 
Bex  V.  The  Justices  of  Newcastle  upon  Tyne  (a).  But, 
as  he  has  alleged  specific  objections,  the  sessions  could 
not  go  out  of  those.  And  the  sessions  expressly  state 
that  they  have  quashed  the  conviction  for  matter  of 
form,  which,  by  sect  45.  of  stat.  1  &  2  W.  4.  c.  32.,  they 
are  prohibited  from  doing.  As  to  the  objection  itself, 
the  statute  does  not  imperatively  require  that  the  form 
there  given  shall  be  used.  Enough  has  been  adjudged 
here;  and,  at  all  events,  the  convicted  party  cannot 
complain  that  the  full  measure  of  punishment  has 
not  been  inflicted. 

Lord  Denman  C.  J.  The  statute  gives  an  appeal  to 
the  sessions,  on  condition  that  the  appeal  be  brought 
not  less  than  twelve  days  after  the  conviction,  and  that 
notice  be  given  of  the  appeal,  and  of  the  cause  and 
matter  thereof,  within  three  days  after  the  conviction, 
and  seven  clear  days  before  the  sessions:  and  the  ses- 
sions are  to  hear  and  determine  the  matter  of  the 
appeal,  and  make  such  order  therein  as  to  them  shall 

(a)  iB.^Ad.  983. 

seem 
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18S6 
seem  meet.    Here  the  convicted  party  has  appealed  and  * 

given  a  regular  notice.  Then  what  were  the  cause  and  tim  Knro 
matter  of  appeal  stated  in  the  notice?  Three  objections  Bou^mL. 
were  stated,  all  going  directly  to  the  merits.  Those 
objections  were  the  matter  upon  which  the  sessions  were 
to  adjudicate.  They  were  to  try  the  merits.  But  they 
have  set  aside  the  question  as  to  these,  and  decided 
that  the  conviction  was  bad  in  form.  The  notice  could 
not  refer  to  objections  merely  on  the  face  of  the  con- 
viction; for  a  conviction  is  seldom  drawn  till  the  time 
of  the  sessions ;  and  this  was  probably  never  seen  by 
tne  parties  before  that  time.  The  justices,  being  as 
it  were  impannelled  to  try  the  merits  of  the  appeal, 
have  proceeded  to  try  something  else.  If  the  alleged 
defect  was  merely  form,  the  statute  cures  it,  and 
precludes  them  from  interfering;  if  it  was  an  ob- 
jection in  substance  to  the  jurisdiction,  and  was  well- 
founded,  then,  although  the  sessions  had  confirmed  the 
conviction,  no  man  could  have  justified  the  putting  it 
in  force :  either  the  conviction  was  good,  or  nothing 
could  have  been  done  upon  it.  Then  as  to  the  clause 
(sect.  45.)  which  takes  away  the  certiorari;  if  there  had 
been  no  decision  upon  similar  clauses  in  other  statutes, 
it  would  appear  that  such  a  provision  bound  even  the 
Crown.  But  it  has  often  been  held  that  the  right  of  the 
Crown  in  such  cases  is  not  to  be  taken  away  unless  by 
express  words.  In  Sea:  v.  Bodetiham  (a)  a  distinction 
was  attempted  between  cases  in  which  the  proceeding  is 
actually  that  of  the  King,  as  where  the  revenue  is  con- 
cerned, and  those  in  which  the  prosecution  is  private ; 
and  the  Court  said,  ^^  In  cases  of  this  sort  there  is  no 
distinction*"  That  is  a  direct  authority  on  the  poifit. 
(a)  1  Cowp.  78.  ^ 

L  1  S  And 
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ISS6*        And  again,  in  Bex  v.  Allen  (a),  although  the  infonn- 


The  Kiwo 


ation  was  for  penalties  under  a  revenue  act,  and  al- 
againa        though  Grose  J.  and  Le  Blanc  J*,  in  their  judgments, 

BoULTBXIa  . 

adverted  to  the  nature  of  the  statute,  B<yley  J.  relied 
upon  the  rule  ^  that  general  words  in  an  act,  that 
no  certiorari  shall  be  allowed,  or  the  like,  shall  not 
bind  the  Crown,  unless  such  an  intention  is  to  be  col- 
lected from  other  parts  of  the  act."  The  rest  of  the 
Court  did  not,  in  their  judgments,  limit  this  general 
doctrine ;  and  no  disapprobation  was  expressed  of  the 
decision  in  Bex  v.  Bodenham  {b)j  which  was  cited  in 
argument.  It  is  therefore  perfectly  clear,  after  much 
discussion  of  the  point,  that  the  certiorari  is  not  taken 
away  in  the  case  of  the  Crown,  considered  generally  as 
a  suitor  in  a  court  of  justice,  and  not  merely  with 
reference  to  the  enforcement  of  any  particular  pre- 
rogative in  respect  of  revenue  (c).  The  rule  for  quash- 
ing the  order  of  sessions  will  therefore  be  absolute,  and 
the  rule  for  quashing  the  certiorari  discharged. 

LiTTLEDALE  J.  The  general  rule  is,  that  the  Crown, 
unless  named,  is  not  bound  by  a  statute ;  and  that,  in 
the  cases  which  have  been  cited,  has  been  held  ^pli- 
cable  to  clauses  taking  away  certiorari  A  distinction 
has  been  suggested  between  cases  in  which  the  Attorney- 
General  is  proceeding  directly  on  behalf  of  the  Crown, 
or  a  private  prosecutor  to  enforce  a  conviction,  and  where 
a  party,  as  in  this  instance,  is  endeavouring  to  get  rid  of 
the  costs  of  a  prosecution  in  which  he  has  failed,  and 
stands  in  the  situation  of  a  defendant :  •  but  that  appears 

(•)  ]  5  East,  SSS.  (6)  1  Cawp.  78. 

(c)  As  to  tbe  remoTal  of  indictments  or  presentments  by  tbc  pro- 
secutor, SM  DOW  Stat.  5  &  6  IT.  4.  c.  aS.  s.  1. 

to 
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to  me  too  refined;  although  the  party  is  called  the        1836# 
defendant,  that  is  only  by  the  course  of  the  Court;  he      ^    ,, 
is  still,  in  fact,  the  prosecutor  in  the  proceedinff  below.        against 

»  o  BOULTIEI. 

Then  as  to  the  order  of  sessions :  the  cause  and  matter 
of  the  appeal,  stated  in  the  notice,  and  which  the  ses<* 
sions  were  to  hear  and  determine,  was  confined  to  three 
grounds  of  objection.  The  sessions,  by  their  order, 
stated  to  be  made  on  full  hearing  of  the  matter,  and 
counsel  on  both  sides,  quash  the  conviction  foir  want  of 
form.  They  do  not  decide  the  matter  of  the  appeal. 
Want  of  form  is  not  mentioned  in  the  notice.  It  is 
true  that,  when  notice  is  given,  the  party  cannot  know  . 
whether  or  not  there  is  a  defect  of  form ;  but,  if  the 
statute  takes  from  him  the  opportunity  of  raising  that 
objection,  it  cannot  be  helped:  the  sessions  are  not, 
therefore,  enabled  to  enter  upon  matter  not  included  in 
the  notice.  They  had  not,  then,  any  right  to  make 
this  order ;  and  the  more  especially,  as  the  statute  says 
that  no  summary  conviction  under  it  shall  be  quashed 
for  want  of  form. 

Williams  J.  I  am  of  the  same  opinion.  The  dis- 
tinction between  cases  in  which  the  Crown  proceeds  as 
upon  a  private  interest,  and  those  in  which  an  individual 
prosecutes  in  the  name  of  the  crown,  is  somewhat  in- 
vidious, and  was  overruled  in  Rex  v.  Bodenham{a). 
Then  as  to  the  ground  of  decision  in  the  present  case. 
Appeal  is  a  remedy  given  by  statute,  and  the  legislature, 
in  giving,  may  restrict  it.  Probably  it  was  intended  here 
that  the  appellant  s  should  be  in  a  great  degree  pre- 
cluded firom  objections  on  the  form  of  the  conviction. 

(a)  1  Cowp,  78. 

L  I  4  The 
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The  appellant  here,  in  his  notice,  expressly  took 
grounds  which  went  to  the  merits  only.  -  They  were 
the  ^*  matter"  of  the  appeal.  It  is  true  that  the  con* 
▼iction,  as  drawn  up,  was  not  within  his  reach  when 
he  was  obliged  to  give  his  notice;  but,  if  the  objection 
arising  upon  it  went  to  the  jurisdiction,  then  at  all 
events  the  conviction  would  not  be  available ;  if  it  fell 
short  of  impugning  the  jurisdiction,  it  was  merely  matter 
of  form,  and  defects  in  form  are  cured  by  the  statute. 
The  sessions  have  quashed  the  conviction  for  want  of 
form;  and  not  upon  any  ground  taken  by  the  appel- 
lant (a). 

Rule  for  quashing  the  certiorari  discharged. 

Rule  absolute  for  quashing  the  order  of  sessions. 


(a)  CoUridge  J.  wu  absent     See  p.  489.,  aati. 


Saturday, 
January  16th. 


The   King  against  The   Inhabitants   of 
Amersham. 


Pauper  was 
bound  ap- 
pientice  by  an 
indenture, 
which  stated 
that  10/.  had 
been  paid  to 
the  mistress  as 
a  consideraticn, 


f\^  appeal  against  an  order  of  two  justices,  whereby 
Anna  Seamons  was  removed  from  the  parish  of 
Aylesbunfy  in  the  county  of  Buckingham^  to  the  parish 
oi  Amersham^  in  the  same  county,  the  sessions  confirmed 
the  order,  subject  to  the  opinion  of  this  Court  upon  a 
out  of  the  funds  casc,  the  material  parts  of  which  were  as  follows:  — 

of  a  charity. 

The  mistress  William  Harding^  by  his  will,  dated  August  5th,  1 719, 

had  agreed  with     ,      .      ■.  i         ,  . 

i).,  the  pauper's  devised  estates  to  trustees  to  employ  the  rents  and  pro- 
grandmother 

(who  was  no  party  to  the  indenture),  to  take  the  apprentice  for  95L,  which  2>.  was  to 
pay.  The  \OL  was  paid  as  part  of  the  25/1  out  of  the  charity  funds ;  but  the  mistress,  at 
the  time  of  making  the  agreement,  did  not  know  that  this  was  intended.  It  did  not 
appear  that  the  trustees  of  the  charity  knew  of  any  payment  contemplated  or  made,  except 
tliat  of  10/. : 

Held,  that  the  indenture  was  void  under  stat.  8  Ann,  c.  9.  <•  39.>  for  not  truly  stating  the 
sum  paid  or  contracted  for  with  the  apprentice. 

fits 
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fits  towards  putting  out  poor  children  apprentices.    The       1836. 
respondents  proved  an  indenture  made  Mmf  8th,  1827,       7" 

^le  KiMo 

between  W.  R.,  Jf.  B.  £.,  &c.,  Esquires,  trustees  of  fVi  agamM 
Hardings  charity,*  of  the  first  part ;  Anna  SeamonSy  a  anu  of 
poor  person,  and  settled  inhabitant  within  the  parish  of 
Aylesbwyf  of  the  second  part;  and  Catherine  Bead^ 
spinster,  of  AmersAam,  in  the  county  of  Bucks^  of  the 
third  part:  whereby  Anna  Seamonsj  by  the  nomination 
and  placing  of  the  said  W.  B.f  fV.  B.  £.,  &c.,  bound 
herself  apprentice  to  Catherine  Beady  for  the  term  of 
seven  years,  to  learn  the  art  or  business  of  a  dress-maker; 
and  the  said  C  Bead,  in  consideration  of  the  sum  of  10/L 
of  lawful  money  to  her  paid  by  the  said  trustees  out  of 
the  said  public  charity  of  the  said  W.  JF/.,  covenanted  to 
teach  Anna  Seamons  the  art  or  mystery  of  a  dress- 
maker. 

Before  the  execution  of  the  indenture,  C.  Bead  at- 
tended a  meeting  of  the  trustees,  held  Miy  8th ;  and 
afterwards  the  indenture  was  executed  by  Anna  Sea-- 
mofis  and  C  Bead,  in  the  presence  of,  and  attested  by, 
J(An  Parrotty  agent  to  the  trustees  of  the  charity ;  and 
he  paid  the  10/.  mentioned  in  the  indenture  to  C  Beatl^ 
the  mistress,  as  the  consideration  for  taking  the  pauper 
apprentice.  C.  Bead  signed  a  receipt  indorsed  upon 
the  indenture  as  follows :  —  <^  Received,  on  the  day  and 
year  within  written,  by  me  the  within  named  Catherine 
Beady  of  and  from  the  within  named  trustees,  by  the 
hands  of  TV.  B,  and  TV.  B.  £.,  treasurer,  the  sum  of  10/., 
being  the  full  consideration  money  within  mentioned  to 
be  by  the  said  trustees  to  me  paid.  Catherine  Bead. 
«  Witness  John  Parrott:* 

The  pauper  served  three  years  under  the  indenture. 

The  appellants  proved  that  Mrs.  Downey^  the  wife  of 

Mr. 


Akkmbam. 
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1886*       Mr.  Dcrnney  the  pauper's  grand&tber,  bad  (by  his 

authority)  applied  to  C.  Bead  to  take  Anna  Seamons 

againtt  apprentice,  in  April  in  the  same  year;  aad  upon  that 
ante  of  occasion  the  premium  which  Mrs.  Downey  i^eed  to 
pay,  and  which  C  Bead  agreed  to  receive,  was  2SL; 
that  this  arrangement  was  made  at  Amersham;  that 
C.  Bead  did  not  know,  until  she  came  to  Ajfledmry  and 
was  introduced  to  the  trustees,  that  any  part  of  the  pre- 
mium she  was  to  receive  was  to  be  paid  from  the  funds 
of  Hardin^s  charity ;  and,  being  informed  of  the  fact, 
was,  at  first,  unwilling  to  take  the  apprentice,  but  event- 
ually consented.  After  the  indenture  was  executed, 
C  Bead  received  from  Mr.  Downey  15/.  to  make  up  the 
amount  which  he  had  agreed  to  pay,  and  which  she  had 
agreed  to  receive.  Upon  her  going  before  the  trustees 
to  complete  the  binding,  no  conversation  took  place 
between  her  and  the  trustees,  or  any  of  them,  or  between 
her  and  Mr.  Parrott^  respecting  any  additional  sum  to 
be  paid  to  her  by  Mr.  Dawney  with  the  apprentice; 
nor  was  it  in  evidence  that  the  trustees,  or  Mr.  Par- 
roU^  knew  or  suspected  that  any  additional  sum  was  so 
paid,  or  contracted  for,  beyond  the  sum  mentioned  in 
the  indenture. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  indenture  was  void  by  reason  of  the  full  con* 
sideration  for  the  binding  not  being  set  out  according 
to  Stat  8  Ann.  c.  9*  5.  39. 

Sir  W.  W.  FoUett  and  Bligh  in  support  of  the  order 
of  sessions.  The  staU  8  Ann.  c.  9.  s.  39.  enacts  that  all 
such  indentures  as  are  there  mentioned,  *<  wherein 
shall  not  be  truly  inserted  and  written  the  full  sum  and 
sums  of  money  received,  or  in  anywise  directly  or  in- 
directly given,  paid,  secured,  or  contracted  for,  with,  or  in 

relation 


AXKEftHAMf 
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relation  to*'  the  apprentice,  shall  be  void.    The  mean-        18S6. 
ing  is,  that  the  indenture  shall  state  the  full  sum  which      ^^  j^^^^ 
the  parties  to  the  binding,  on  each  side,  contract  to  give    .pj^'^^. 
and  to  receive.     A  further  payment  made  in  pursuance      ^  ants  of 
of  an  agreement  not  effectual  in  law,  even  where  the 
master  was  party  to  such  agreement,  has  been  held  not  to 
avoid  the  indenture;  Bexv.  Bourttm^upon^Dunsmcre {a). 
Here  the  contract  for  payment  of  25/.  was  entered  into 
by  a  married  woman.     It  is  true  that  her  husband 
fulfilled  it;  but  that  was  after  the  execution  of  the  in- 
denture.    Before  that  time  there  was  no  binding  agree- 
ment between  any  parties  for  the  payment  of  more  than 
\QL    In  Bex  v.  Baildon{b\  which  may  be  referred  to 
on  the  other  side,  the  consideration  to  the  master  for 
taking  the  apprentice  was  stated  in  the  indenture  to  be 
4A  paid  by  a  charity ;  but  the  boy's  mother,  without 
the  knowledge  of  the  trustees  of  the  charity,  agreed 
with  the  master  to  give  him,  and  did  give  him,  1/.  more : 
and  the  indenture  was  held  void ;  but  there  the  mother 
was  a  person  capable  of  contracting,  and  was  party  to 
the  indenture.    And  the  subsequent  decision  in  Bex 
V.  AylednBiy{c)  renders  it  questionable  whether,  even 
in  such  a  case,  an  agreement  made  without  the  know-* 
ledge  of  the  trustees  would  be  such  a  valid  contract 
that  the  consideration  introduced  by  it  must  be  stated  in 
the  indenture.     It  does  not  appear  in  this  case  that  the 
trustees  knew  of  any  agreement  for  a  larger  sum  than 
10/.     It  would  be  very  hard  if  the  child  bound  appren- 
tice by  them  were  to  lose  the  benefits  of  the  indenture, 
by  reason  of  an  engagement  entered  into  without  their 
knowledge,  with  a  person  to  whom  they  were  strangers. 

(a)  9  J9.  |-  C.  873.  (»}  3  ^.  {•  Ad,  487. 

(€)  ^B.iAiLSOd. 

Sir 
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1836.  Sir  J.  Campbell^  Attorney-general  (with  whom  was 

Channelt)  contrL     Mrs.  Beadj  who  was  to  receive  the 

agamat        money^  was  a  party  to  the  indenture,  and  she  has  set 

The  IsMDi^ 

ants  of        out  the  Consideration  falsely.     (He  was  then   stopped 
by  the  Ck)urt.) 

Lord  Denman  C.  J.  The  decision  in  Bex  v.  Ayles* 
bury  (a)  does  not  clash  with  that  in  jRex  v.  Baildtm  (i). 
In  the  judgment  of  Lord  Kenyon  in  Bex  v.  Leighton  {c\ 
cited  in  Bex  v.  Aylesbury  (a),  it  is  said,  **  The  clear 
meaning  of  the  statute  of  Anne  is  that  where  money  or 
money's  worth  is  given  to  the  master  by  the  friends  of 
the  apprentice  by  way  of  premium,  a  duty  ought  to  be 
paid  for  it;  but  that  where  meat,  clothes,  &c*  are  to  be 
provided  for  the  apprentice,  no  duty  is  payable,  because 
there  is  not  any  thing  given  to  the  master  J*  That  judg- 
ment was  sufficient  for  the  decision  of  Bex  v.  Ayles^ 
bury  (a).  The  present  case  foUs  within  the  first  part  of 
Lord  KenyotCs  words  there  cited.  It  is  a  penalty,  which 
the  statute  imposes  upon  the  master,  that  if,  by  the  state- 
ment in  the  indenture,  he  cheats  the  revenue,  he  loses  his 
controul  over  his  apprentice.  And,  as  to  the  apprentice, 
an  indenture  not  duly  stamped  is  void  for  the  purpose  of 
settlement,  according  to  Bex  v.  Edgeworth  {d). 

LiTTLEDALE  and  Williams  Js.  (e)  concurred. 

Order  of  sessions  quashed. 

(a)  SB.iAtL  569.  (6)  SB.  4:  Ad,  4274 

(c)  4  T.  R,  732.  (d)  S  T,  R,  853. 

I  (te)  Coleridge  J,  wtadAnenL     Set  p.  489.»  aotd. 
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The  King  against  Boxall  and  Others. 


Jsmutry  18th. 


^I^HIS  was  an  indictment,  found  at  the  Surrey  sessions,  Under  tut. 

against  thirty-three  defendants,  for  a  conspiracy,  c.ss.,mw«U 

and  removed,  for  trial,  to  the  Central  Criminal  Court,  tecedent  pnc- 

All  the  defendants  but  three  afterwards  pleaded  and  o^ndfbyona 

traversed  in  the  Central  Criminal  Court,  and  entered  f^^l^^ 

into  recognizances,  with  sureties,  to  try  there.    The  same  ™^  *^*  """ 

attomies  acted  for  all  the  defendants  who  traversed.  aiUandtiia 

prerious  re- 

Two  of  the  last^mentioned  defendants  applied  by  the  cogniiancm  of 

all  are  dis- 

same  attornies  to  Ldttledale  3.  at  chambers  for  a  cer-  charged,  though 
tiorari  to  remove  the  indictment  into  this  Court,  which  applying  for 
was  granted,  each  of  the  parties  giving  his  own  re-  £*,^tgi?eMiy 
cognizance  in  100/.  and  two  sureties  in  50/.  each.     No  ^'^pJJSlSn 
security  was  given  in  this  Court  by  any  of  the  other  ^«  ""^ 

parties.  circunutanoefy 

for  a  proce- 
dendo, unlcM 
the  defendants 

W.  Clarkson  now  moved  for  a  rule  to  shew  cause  not  suing  out 
why  a  procedendo  should  not  issue.     The  effect  of  wouM  enter 
the  certiorari,  if  sustained,  will  be .  that,  two  of  the  J,"J|J^!]^^ie 
defendants  having  removed  the  indictment  by  certiorari,  ^"JJ  J^"*** 
iedl  the  others  who  have  given  recognizances  and  sureties 
will  be  discharged,  and  the  prosecutor  will  be  unable 
to  enforce  their  appearance.     A  procedendo,  therefore, 
ought  to  issue,  at  all  events,  unless  those  parties  give 
security.     The  new  act,  5  &  6  f^  4.  c.  33.  5.  2.,  as  to 
certiorari,  directs  that  '*  every  person  indicted,"  &c.,  who 
shall  obtain  a  certiorari,  not  being  in  custody,  &c.,  shall, 
before  the  allowance  of  the  writ,  enter  into  a  recog- 
nizance, in  the  sums  ordered  by  this  Court  or  one  of  its 

Judges, 
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1836.       Judges,  with  the  conditions  prescribed  by  former  sta- 

tutes,  and  thereupon  the  clauses  and  provisions  con- 

ogamtt  tained  in  the  former  acts,  as  to  costs  or  otherwise,  shall 
extend  to  such  recognizances.  Here  two  only  of  thirty- 
three  defendants  have  applied  to  remove  the  indict- 
ment ;  and  the  rest  offer  no  recognizance  or  surety  in 
lieu  of  those  which  would  be  discharged  by  the  cer- 
tiorari All  the  persons  indicted  should  have  entered 
into  recognizances,  before  a  certiorari  was  granted,  of 
which  all  will  take  advantage.  (He  then  adverted  to 
facts,  alleged  on  affidavit,  as  shewing  that  the  prose- 
cutor would  be  subjected  to  much  hardship  and  diffi- 
culty if  the  certiorari  continued  in  force.) 

Lord  Denman  C.  J.  The  practice  is  not  altered 
by  the  late  statute.  Any  one  defendant  may  apply 
for  a  certiorari :  and  the  circumstance  that,  by  his  ob- 
taining it,  the  recognizances  of  the  other  defendants 
are  discharged,  may  serve  to  guide  the  discretion  of 
a  judge  as  to  granting  or  withholding  the  writ,  but  is 
no  ground  for  a  procedendo. 

LiTTLEDALE  J.  In  a  case  before  me  some  time  ago, 
I  refused  to  grant  a  certiorari  unless  all  the  parties 
indicted  would  enter  into  recognizances,  and  they  did 
so;  but  I  found  afterwards  that,  by  the  practice,  if 
they  had  not  consented,  I  should  have  had  no  right 
to  withhold  the  writ  merely  on  that  account  The 
new  act  does  not  alter  the  practice. 

Williams  J.  concurred  {a). 

Rule  refused 

(a)  CoUridggJ,  watabient.     See  p.  4B9  antd. 
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Morgan  against  Brown  and  Another.  SIT'^'iq 

THIS  was  an  action  for  an  assault  and  false  imprison-  ^  "tftutonr 
*■  coDTictaon  of 

ment.     Plea,  not  euilty.     On  the  trial  before  WiU  -^-  «>d  b. 

°       *'  ^     for  an  offence 

Itams  J,   at  the  Shropshire  Summer   assizes,   18d4>,   it  Mvenlinits 
appeared  that  the  defendants,  magistrates  of  Shropshire^  MMult  under 
had  summarily  convicted  the  plaintiff  and  one  Parker  of  ^^i.),aidijudg- 
an  assault,  under  stat  9G.4.  c.Sl.  s.27.     The  con-  {Jf^a^.*^* 
viction  was  as  follows : — " County  of  Salop.    Be  it  re-  "^ -».  for 
membered,  that  on  &c.  It.  Parker  and  E.  Morgan  are  offence  do 

^  forfeit  the  ram 

convicted  before  us,  &c.,  for  that  they  the  said  R.  P.  of  &c.,  end  in 

defiiult  of  pey* 
and  E.  M,  on  &c.,  at  &c.,  did  violently  assault  one  ment  be  im- 

E.  Yapp.     We  the  said  justices  do  therefore  adjudge  uiespace of 

the  said  R.  P.  and  E.  M.  for  their  said  offence  to  forfeit  J^Siuch^ihS" 

and  pay  the  sum  of  45^  and  also  the  sum  of  65.  for  v^^  o«ghJ 

^  ^  ^  to  be  impotcd 

costs ;  and,  in  default  of  immediate  payment  of  the  said  ®"  the  pertiet 

■^   •'  leTemlly,  and 

sums  as  aforesaid,  to  be  imprisoned  in  the  House  of  not  jobtiy. 

And  e  pertj 

Correction  at  Shrewsbury  for  the  space  of  fourteen  days,  committed 
unless  the  said  sums  shall  be  sooner  paid ;  and  we  direct  conviction  mmy 
that  the  said  sum  of  4s.  shall  be  paid"  i&c.  (the  fine  Jl^^'^^^J^hi 
to  one  of  the  high  constables  of  the  parish  where  the  !J|™?^2? 
offence  was  committed,  and  the  costs  to  the  prosecu- 
tor) (a).    Upon  this  conviction  the  plaintiff  and  Parker 
were  committed  to  the   House  of  Correction.    The 
commitment  recited  the  conviction,  and  ordered  that,  in 
default  of  immediate  payment  of  the  sums  therein  men- 
tioned, the  parties  should  be  imprisoned  in  the  House 
of  Correction  for  fourteen  days,  unless  the  said  sums 
should  be  sooner  paid.     Among  other  objections  on 
behalf  of  the  plaintiff,  it  was  urged  that  the  conviction 

(a)  See  the  form  of  conTicUon,  in  the  case  of  e  single  defendant,  sut. 
9  G.  4.  c.  SI.  ff.  35. 

was 
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was  bad,  as  it  imposed  a  joint  fine  upon  two  persons. 
The  learned  Judire  held  thb  objection  fetal,  and  the 
against       plaintiff  had  a  verdict.     In  the  ensuing  term  a  rule 
nisi  was  obtained  for  a  new  trial,  or  to  enter  a  nonsuit. 

Tal/burd  Ser)t.|  and  C  Phillips^  now  shewed  cause  (a). 
The  fine,  ought  to  have  been  several.  The  effect  of 
imposing  a  joint  fine  on  the  two  parties  is  that,  if  one 
were  willing  to  pay  his  own  proportion,  he  could  not  be 
discharged  unless  the  other  paid  his.  And  the  adjudi- 
cation ought  to  shew  that  the  magistrates  have  exer- 
cised their  judgment  as  to  the  amount  of  fine  to  be  paid 
by  each.  No  instance  can  be  given  in  which  a  con- 
viction like  this  has  been  supported. 

Sir  c7.  Campbellf  Attorney-General,  and  Godson^ 
contra.  This  was  not  a  joint  offence,  but  one  for  which 
the  parties  were  liable  severally,  according  to  the  dis- 
tinction stated  by  Lord  Mansfield  in  Rex  v.  Clark  (i). 
By  the  statute,  each  might  have  been  fined  in  the  full 
amount  here  imposed.  Supposing,  therefore,  that  the 
effect  of  this  adjudication  were  to  subject  either  to  the 
whole  penalty,  there  has  been  no  excess  of  jurisdiction. 
[Lord  Denman  C.  J.  In  Hawk.  P.  C.  book  ii.  c  48. 
5. 18.  (c),  it  is  said,  ^^  that  where  there  are  several  defend- 
ants, a  joint  award  of  one  fine  against  them  all  is  erro- 
neous, for  it  ought  to  be  several  against  each  defendant ; 
for  otherwise  one  who  hath  paid  his  proportionable  part 
might  be  continued  in  prison  till  all  the  others  have 
also  paid  theirs,  which  would  be  in  effect  to  punish 
him  for  the  offence  of  another."]    It  is  only  said  that  the 

(a)  Three  objections  to  the  conTiction  were  relied  upon ;  hot  the  judg- 
ment of  the  Court  proceeded  wholly  upon  that  above  stated. 

(*)  2  Cowp.  612.  (c)  Vol.  iv.  p.  473.  ed.  1795 

judgment 
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> 

judgment  will  be  erroneous.     Here  it  is  sufficient  if  the        1886. 

conviction  be  not  a  nullity.     And  the  case  supposed  in        " 

that-passage  probably  is  where  the  judgment  imposes        agmmt 

the  fall  fine  allowed  by  law.     By  9G.4.  c.  31.  s.  27. 

a  party  summarily  convicted  of  an  assault  is  to  *^  forfeit 

and  pay  such. fine  as  shall  appear  to"  the  justices  *^  to 

be  meet,  not  exceeding,  together  with  costs  (if  ordered)| 

the   sum  of  5/."     Here  the  magistrates  have  ordered 

the  parties  to  pay  45.  and  6s*  costs.     If  the  exercise  of 

their  authority  would  not  be  lawful  unless  a  forfeiture 

to  the  whole  amount  of  4ss,  and  6s.  was  imposed  on  each, 

the  Court  will  construe  the  conviction  as  having  that 

efiect.     They  have  reduced  the  fine  in  this  case  from 

5L  to  45.     It  was  in  their  discretion  to  reduce  it  still 

lower.     They  might  reduce  it  to  45.  in  the  case  of  one 

defendant,  and  nothing  in  that  of  the  other,  but,  at  the 

same  time,  adjudge  that  both  should  be  hnprisoned  till 

the  one  fine  was  paid.     Then,  even  according  to  the 

view  of  the  case  taken  on  the  other  side,  the  proceeding 

is  not  invalid. 

Lord  Denman  C.  J.  We  are  all  clearly  of  opinion, 
on  this  objection,  that  the  conviction  was  bad.  The 
best  mode  in  which  the  case  can  be  put  for  the  de- 
fendants is  that,  upon  the  conviction,  it  is  ambiguous 
whether  the  parties  are  adjudged  to  foi-feit  85.  or  45., 
and  whether  they  are  to  pay  125.  costs  or  65.  But  that 
alone  is  a  sufficient  objection.  A  party  has  a  right  to 
know  precisely  the  amount  of  penalty  imposed  upon 
him,  in  order  that  he  may  be  able  to  relieve  himself. 
Andy  besides,  this  b  clearly  a  several  ofience,  and  the 
magistrates  are  bound  to  consider  the  conduct  of  the 
parties  respectively  in  imposing  the  fine.     The  defend- 

Vol.  IV.  M  m  ants 
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1 836.  ants  would  make  the  right  to  fine  commeDsiirate  wkh 
the  power;  but  they  have  no  right  to  impose  a  fine 
unless  they  are  satisfied  that  it  is  the  prc^r  one.  And, 
on  a  conviction  like  this,  the  magistrates  may  have  in- 
tended one  party  to  pay  a  fine  little  more  than  nominal, 
and  the  other  a  more  considerable  one;  yet  the  first 
might  be  imprisoned  till  the  latter  had  paid  his  fine. 
It  is  laid  down  in  the  passage  of  Hawkins^  already  re- 
ferred to,  that  a  judgment  having  this  effect  would  be 
erroneous.    The  rule  must  be  discharged. 

LiTTLEDALB  J.     The  party  informing  in  this  case 
might  have  proceeded  against  the  plaintiff  and  Parker 
jointly  or  severally,  either  by  action  or  criminally.   The 
proceeding  is  instituted  under  stat  9  G.  4.  c.  31. :  the 
magistrates  hear  the  complaint,  and  decide  that  45.  be 
paid  as  a  fine,  and  6s.  for  costs,  and  that  the  parties  be 
imprisoned  fourteen  days,  unless  the  fine  and  costs  be 
sooner  paid.     It  is  not  certain,  upon  the  face  of  the 
conviction,  whether  the  magistrates  intended  that  each 
defendant  should  pay  45.,  or  that  that  sum  should  be  paid 
between  them ;  but,  upon  the  whole,  I  think  it  must  be 
taken  to  mean  that  one  fine  of  45.  should  be  paid.   Then, 
supposing  the  case  were  that  of  an  indictment  against 
two  persons,  could  there  be  a  judgment  against  them 
jointly,  tliat  they  should  pay  a  "fine  ?     It  is  the  constant 
practice  in  this  Court,  on  judgment  against  several  par- 
ties, where  a  fine  is  imposed,  that  the  case  of  each  is 
considered  separately.     By  the  stat.  9  G.  4.  c.  S].  s.  28. 
a  summary  conviction  of  assault,  under  that  act,  is  made 
a  bar  to  any  further  criminal  proceeding.     The  con- 
viction, therefore,  stands  in  the  place  of  an  indictment; 
and  the  officers  of  the  Court  say  that,  on  indictment, 

there 
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there  is  no  instance  of  a  joint  fine  upon  two  persons  for  1856. 
an  assault.  In  Godfreys  case  (a),  referred  to  in  the  ^ 
margin  of  the  passage  of  Hawkins  which  has  been  ag^mut 
cited,  it  is  said  [b)  that  when  a  fine  is  imposed  against 
law,  as  joint,  where  it  should  be  several,  it  may  be 
avoided  by  plea  and  judgment  of  the  Court  And  so 
in  this  case,  the  adjudication  of  a  joint  fine,  being 
brought  before  the  Court,  may  be  declared  invalid,  as 
well  as  if  the  question  had  been  raised  by  plea.  The 
general  result  of  the  authorities  cited  in  Hawkins^  I 
think,  is  that,  where  a  fine  is  imposed  upon  several 
defendants,  it  should  be  imposed  upon  them  separately. 
And  therefore,  upon  those  authorities,  as  well  as  on  the 
grounds  of  reason  and  the  practice  of  the  Court,  I  am 
of  opinion  that  there  should,  in  this  case,  have  been 
separate  fines,  and  that  the  conviction  was  bad,  not  in 
form  but  in  substance. 

Williams  J.  concurred  (c). 

Rule  discharged. 

(a)  1 1  lUp,  42. 0.  (6)  Pa^  44  b. 

(c)  Coleridge  J.  was  abaent.     Sec  p.  489.,  antd. 
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^^i9th.  Johnson  against  The  Churchwardens  and 
Overseers  of  the  Parish  of  St*  Peter, 
Hereford. 

-£.  demiied  to    d\s  the  trial  of  this  cause  at  the  Hereford  Summer 

A,  for  ft  term      \J  ^ 

of  yearsp  two  assizes,  1 834,  before  Jlderson  B«,  a  verdict  was  taken 

messuftgei;  the  ...  '     .  « 

lea$e  contained  for  the  plaiotifl^  with  500/.  damages,   subject  to  the 

27.,  thftthe  award  of  a  barrister,  who  was  to  state  on  the  face  of 

theterm^kMp  his  award  any  question  of  law  which  he  might  be 

repa^^wiT*  *°  requested  to  raise,  either  as  to  the  right  of  the  plaintiff 

thVenddr  the  ^  recovcr,  or  as  to  the  principle  on  which  the  damages, 

term,  in  good  if   any    ^erc  to  be    settled.      The  arbitrator  found 

repair  and  ra  '' 

the  same  state      specially  aS  follows :  — 

at  the  begin.  I  find  that,  by  an  indenture  of  lease,  bearing  date 

end' of  the         l^th  of  December  1807,  Harcourt  Woakes  demised  two 


wi^«  were^t  messuages  to  Francis  Gritton  and  WiUiam  George^ 
hadTbecn  con-  church  wardens,  and  Thomas  Day^  overseer,  of  the  poor 
verted  into  a      of  the  parish  of  St.  Peter  in  Hereford,  and  to  their 

single  house.  '  *^ 

B,  held  on        succcssors,  for  the  term  of  twenty-one  years  from  the 

without  a  fresh  ,  ,  t* 

lease,  and  c.  25th  of  December  then  next,  at  the  yearly  rent  of 

chased  the  re.  16/.  16f«  payable  at  Midsummer  and  Christmas.     This 

and' jf!  con-'  \es^s^    Contained   the   following  covenant  by   Gritton^ 

on^undw ^c^^  George^  and  Day,  for  themselves  and  their  successors, 

^****»  churchwardens  and  overseers  of  the  parish  of  St.  Peter 

was  not  liable  for  the  time  being :  that  they  the  said  F.  G.,  W.  G., 

in  assumpsit  on  . 

an  implied  con-  and  T.  2)«,  and  their  successors,  churchwardens  and 

tract  to  put  the 

messuages  in  overseers,  &c.,  shall  and  will  from  time  to  time,  and 
and  \r^  same  at  all  times  during  the  said  term,  at  their  own  costs 

state,  as  they 

were  in  at  the  commcDC«nent  of  the  term. 

S.  That,  supposing  27.  so  liable,  C,  had  no  right  of  action  for  breaches  of  the  conlmct 
committed  before  be  purchaaed  the  rerersioii. 

and 
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and  charges,  keep  in  good  and  tenantable  repair  the        18S6. 
said  messuages  or  dwelling  houses  hereby  demised,        ' 
and,  at  the  end  or  sooner  determination  of  the  said  term,        ogoma 

The 

shall  and  will  quit  and  leave  the  said  premises  and  Churchwardens 

,  -  .  ,  ,         _  ^ ,  .  of  S».  Petir, 

every  part  thereof  m  such  good  and  tenantable  repair  Hkuvord. 
and  also  they  the  said  F.  G.,  Wi  G.,  and  T.  Z)., 
churchwardens,  &&,  shall  and  will  use  and  keep  the 
same,  and  every  part  thereof,  as  and  for  a  workhouse 
or  house  of  industry  for  the  use  of  the  said  parish  of 
jS^.  PeieTf  or  for  such  other  uses  and  purposes  as  they 
may  think  proper  to  convert  the  same,  provided  the 
said  premises  and  every  part  thereof  are  left  in  the 
same  state  and  condition  as  they  are  at  present,  at  the 
end  of  the  said  term.  The  premises  were  occupied  by 
the  parish  of  5/.  Peter  under  this  lease,  until  its  ex- 
piration on  the  25th  of  December  1828,  the  two 
messuages  having  been  converted  into  one  poor-house, ' 
and  continuing  in  that  state  on  the  25th  of  December* 
Possession  of  the  premises  was  not  given  up  at  that 
time ;  but  they  continued  to  be  occupied  as  the  parish 
poor  house;  and  the  rent  of  16/.  165.  per  annum  was 
paid  by  the  parish  officers  for  the  time  being  until 
the  2d  of  February  1833,  when  possession  was  given 
up,  after  notice  to  quit  served  by  the  churchwardens 
and  overseers  upon  the  plaintiff;  but  the  premises  were 
not  re-converted  into  two  distinct  tenements. 

I  find  that  the  interest  o(  Harcourt  Woakes  in  the 
premises  had,  at  the  time  when  the  lease  expired,  be- 
come vested  in  one  John  Henderson^  who  afterwards 
conveyed  the  same  to  the  plaintiff  by  lease  and  release 
of  9th  and  10th  oi  February  1829.  The  rent  payable 
by  the  parish  for  these  premises  was  then  apportioned, 
and  a  part  paid  over  to  Mr.  Henderson ;  from  which 
M  m  3  time 
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1836.  time  the  rent-days  were  altered  from  Christmas  and 
"""""  Midsummer  to  the  2d  of  February  and  the  2d  of  August 
agamd  I  find  that  the  above  covenant  to  repair  was  broken  by 
Churchwwdeiift  the  said  Gritton^  George,  and  Day,  at  the  expiration  of 
^HMMtiJn^  the  said  lease,  and  the  dilapidations  amounted  to  the 
snm  of  SSL ;  and  I  find  that  that  amount  of  dilapi- 
dations still  continued  at  the  time  when  the  possession 
was  given  up,  on  the  2d  of  February  1838,  but  no  more. 
And  I  find  that  the  covenant  for  the  leaving  of  the  pre- 
mises in  the  same  state  and  condition  as  at  the  time  of 
the  demise  was  also  broken  at  the  expiration  of  the 
lease,  if  the  Ck)urt  shall  be  of  opinion  that  the  non-con- 
version of  the  workhouse  into  two  distinct  tenements 
constituted  a  breach  thereof.  If  the  defendants  are  to 
be  considered  as  holding  after  the  determination  of  the 
lease  upon  the  terms  of  tenants  from  year  to  year 
simply,  then  I  find  that  they  fully  repaired  the  premises 
during  the  whole  of  such  their  yearly  tenancy,  as  far  as 
such  tenants  are  liable.  If  they  are  to  be  considered  as 
holding  subject  to  the  same  terms  as  were  contained  in 
the  above  lease,  then,  as  to  the  amount  of  dilapidations, 
I  do  not  find  any  thing  to  be  due  beyond  the  above 
mentioned  sum  of  53/.,  which  was  so  due,  as  already 
stated,  on  the  25th  of  December  1828,  and  still  continued 
due  on  the  2d  of  February  1833,  the  dilapidations  being 
the  same  at  both  periods ;  but  I  find  that  the  re-conver- 
sion of  the  poor  house  into  two  houses,  in  the  same 
state  and  condition  as  at  the  original  demise,  would 
have  cost  the  sum  of  5L 

The  declaration  consisted  of  three  counts.  The  first 
stated  that,  in  consideration  that  the  defendants  bad  be- 
come tenants  to  the  plaintiff  of  certain  premises  that  had 
before  then  consisted  of  two  separate  messuages,  but 

which 
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which  had  been  altered  and  conirerted  into  a  workhouse,        18S6. 
and  8o  continued  and  remained  at  the  time  of  making  the       ' 

°  JOBVSOV 

promise  after  n^entioned,  upon  certain  terms  and  condi-        agamst 

The 

tions,  that  is  to  say,  that  the  defendants  would  during  the  Churcbwardent 
continuance  of  the  said  tenancy  keep  the  said  premises  in  HtKiroKb?* 
good  and  tenantable  repair,  and,  at  the  expiration  of 
the  said  tenancy,  re-alter  and  re-convert  the  said  work- 
house in  two  separate  houses,  and  restore  the  said  pre- 
mises to  the  sam0  state  ^nd  condition  in  whidi  they  were 
prcTious  to  thetr  alteration  and  conversion,  and  deliver 
them  up  in  such  good  and  tenantable  repair,  the  de- 
fendants promised  so  to  do :  the  plaintiff  then  alleged 
that  the  tenancy  continued  for  a  long  space  of  time, 
until  the  defendants  quitted  and  delivered  up  possession ; 
and  he  stated,  as  a  breach,  that  the  defendants  did  not 
keep  the  said  premises  in  good  and  tenantable  repair, 
nor  re-alter  or  re-convert  the  said  workhouse  into  two 
separate  messuages,  or  restore  the  said  premises  to  their 
former  state  and  condition.  The  second  count  was 
confined  to  the  non-repair,  and  alleged  that  the  de- 
fendants held  the  premises  upon  terms  and  conditions 
similar  to  those  contained  in  the  covenant  of  Grittorij 
George^  and  Day.  The  third  count  was  the  common 
count  for  not  keeping  in  good  and  tenantable  repair. 
The  defendants  pleaded  the  general  issue. 

Upon  the  above  statement  of  facts,  I  award  that 
the  verdict  now  entered  for  the  plaintiff  shall  be  set 
aside,  and  a  verdict  be  entered  for  the  defendants, 
unless  the  Court  shall  be  of  opinion  that  the  plaintiff 
is  entitled  to  recover  the  said  several  sums  of  532.  and 
5/.|  or  either  of  them ;  and  according  to  such  decision 
I  award  that  the  said  verdict  shall  be  reduced  to  the 
sum  of  58/.,  53/.,  or  5/.,  with  forty  shillings  costs. 

M  m  4  In 
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1896.  In  Michaelmas  term    1834,  Maule  obtained  a'  rule 

to  shew  cause  why  Ae  verdict  and  judgment  shoald 

figpuut        not  be  entered  for  the  plaintifis  for  53/.,  or  5^,  or  both 

The  ^ 

Ghuicbwdciii  sums,  and  the  award  be  set  aside, 
of  St.  FnsA, 


HxEsrwtD. 


Tatfimrd  Serjt  and  Godson  now  shewed  cause  (a). 

The  arbitrator  has  found  properly.  Both  plaintiff 
and  defendants  are  strangers  to  these  covenants.  The 
plaintiff  purchased  after  the  lease  kad  expired,  and 
the  covenant  had  been  broken ;  he  took  the  premises 
as  they  were  at  the  time  of  the  sale  to  him ;  but  he 
could  not  purchase  a  right  of  suing  for  past  breaches. 
And  the  price  which  he  paid  must  have  been  estimated 
upon  this  principle.  Again,  the  defendants  came  into 
possession  after  the  lease  had  expired,  and  after  the 
covenants  had  been  broken :  they  could  not  be  under- 
stood as  accepting  a  demise  subject  to  previous  dilapi- 
dations. The  policy  of  the  poor  laws  is,  that  each 
year  shall  bear  its  own  burthen.  When  the  lease 
was  entered  into,  in  1807,  the  stat  59  G.  3.  c.  12.  had 
not  passed ;  the  parties  then  taking  had,  therefore,  no 
power,  such  as  that  given  in  s.  17.,  to  take  in  succession. 
It  is  true  that,  in  the  common  case  of  a  lessee  holding 
on  after  the  expiration  of  his  lease,  an  agreement  to 
continue  holding  upon  the  terms  of  the  lease  may  be  im- 
plied :  but  here  the  implication  cannot  arise,  because  the 
occupiers  are  no  longer  the  same.  And  the  particular 
covenants,  to  deliver  up  at  the  end  of  the  term,  in 
good  repair,  and  to  re-convert  the  houses  at  the  end  of 
the  term  into  their  former  state,  cannot  have  been  con- 
templated by  parties  taking  after  the  term  had  expired. 

(a)  Before  I#ord  Denman  C.  J.,  LittledaU,  sud  WU&ams,  Ji. 

Matde 
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Maule  and  R.  V.  Richards  contrk.     The  argament,        1896. 

that  the  plaintiff  had  no  right  to  sue  for  these  breaches, 

Job  MOV 

assumes  that  the  original  lessor  had  no  right  to  sue        againti 

Th6 
upon  the  contract  arising  after  the  expiration  of  the  Chnrcfawwdaw 

lease.      If  the  latter  could,  sue,  the  assignee  of  the     Hsm«roM>.' 
reyersion  could  sue.     He  has  as  much  right  to  enforce 
the  implied  agreement,  as  an  assignee  of  the  original 
lease  would  have  had  to  enforce  the  covenants.    Then, 
as  to  the  defendants,  on  what  terms  did  they  hold? 
None  can  be  implied,  except  those  contained   in  the 
leases,  subject  to  the  express  variations  as  to  the  days 
of  payment.     This  was   laid  down  by  Lord  EUenbch 
rough  in   Digby  v.  Atkinson  {a).     It  is  said  that  this 
construction   will  be  contrary  to  the    policy  of   the 
poor  laws ;  but,  if  the  parish  officers  are  allowed  to 
hold  by  a  lease,  they  must  be  subject  to  the  contract 
to  repair  contained   in   the  lease*     The  original  les- 
sees were  trustees  for  the  parish ;  if  so,  the  case  falls 
within  Stat.  59  6.3.  c.  12.  5.17.  upon   the   authority 
of  Doe.  dem.  Jackson  v.  Hiley  (6).     [Lord  Denman  C.  J. 
In  Digby  v.  Atkinson  {a)  it  was  not  put  to  the  Court 
that  the  terms  on  which   the  holding  on  took  place 
were  a  question  for  the  jury.     Must  not  the  question 
be  one  of  fact?    If  so,  are   you  not  bound  by  the 
arbitrator's   finding?]      As    a    presumption    of  fact, 
the  arbitrator  may  leave  it  to  the  Court,  as  is  often 
done  in  cases  sent  from  quarter  sessions.     But  it  is 
is  ra^er  a  presumption  of  law.     ILiitledale  J.    If  Lord 
EUenborough  lays  it  down  as  a  conclusion  of  law,  I 
think  he  goes  too  far.     I  always  understood  it  to  be 
a  fact  which  was  inferred,  unless  the  state  of  things 

(a)  4  Ctmpb.  S75.  (6)  10  J9.  ^  C.  BBS. 

was 
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was  altered  at  the  expiration  of  the  lease.     Bat*  if 
it  is  an  inference  of  lawy   the  covenants   in  a  lease 

JOBVMII 

^ahui  which  had  expired  a  hundred  years  ago  might  be 
Cbarcbwwdcm  enfcM^ced,  though  there  had  been  repeated  changes  of 
IS;^   tenants.] 

Cur.  adv.  vutt. 


Lord  Denman  C.  J.  in  this  term  {Januanf  30th), 
delivered  the  judgment  of  the  Court.'  After  stating  the 
facts,  his  Lordship  proceeded  as  follows. 

The  plaintiff  relied  on  the  general  principle^  that^ 
where  premises  are  held  on  by  the  same  tenant  of  the 
same  landlord,  after  the  expiration  of  ^a  lease  of  them, 
granted  to  the  former  by  the  latter,  without  a  new  con- 
tract, the  law  will  imply  an  agreement  to  hold  on  the 
same  terms.  He  cited  the  case  of  Digbyv.  Atkinson  (a), 
where  a  party  so  continuing,  having  been  originally 
bound  by  his  covenant  to  keep  in  repair,  was  held 
liable  to  make  good  a  loss  by  accidental  fire.  That 
case  would  have  been  applicable,  if  the  fire  had  hap- 
pened during  the  term.  But  if  it  had,  the  plaintiff  could 
only  have  had  an  action  of  covenant  upon  his  lease,  not 
assumpsit  on  the  breach  of  an  implied  contract  arising 
out  of  a  new  tenancy  from  year  to  year,  when  the  de- 
fendant became  tenant  of  premises  in  that  very  con- 
dition which  he  is  supposed  to  have  undertaken  that 
they  should  never  fall  into. 

The  change  of  parties  produces  another  difficulty. 
The  defendants  were  and  are  clearly  liable  to  their 
original  lessor  on  their  breach  of  covenant  How  then 
can  they  be  also  liable  to  their  new  landlord  for  the 

(a)  4  Campb.  275. 

same 
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^me  damage  arising  from  the  breach  of  their  implied        18S6. 
imdertakinflr  ?    This  would  be  manifestly  unjust.     But       J 
there  is  no  injustice  in  confining  the  remedy  to  that        againu 
party  with  whom  the  covenant  was  broken,  who  has  Churchwardeni 
either  sold  the  premises  for  a  lower  price  for  that  reason,      HxitiroftD. 
or  has  received  the  full  price  on  the  supposition  that 
the  damage  is  to  be  made  good.     In  the  former  case  he 
may  sue  on  his  own  account;  in  the  latter,  as  trustee  for 
his  vendee. 

Soipething  was  said  on  the  alteration  of  the  law  re- 
lating to  churchwardens :  but  we  do  not  think  it  could 
aSect  the  present  question,  as  the  former  lease,  to  what- 
ever extent  it  may  be  binding,  is  not  the  actual  contract, 
but  only  evidence  of  the  contract  that  came  into  ex- 
btence  at  its  termination. 

Verdict  to  be  entered  for  the  defendants,  (a) 

(•)  8m  Bmekworih  ▼.  Simpunh  iCM^^tU  634.  &  C  5  T^no.  344. 
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Tundmf,  John  Seaton,  Henry  Edwards,  and  Hester 
his  Wife,  and  Mary  Seaton,  against  James 
Booth. 

A.,  A,  and  c,    A  SSUMPSIT.     The  first  count  of  the  declaration 

being  interested    xSl 

in  certain  Undi,  Stated  that,  before  the  making  of  the  promise  &c., 

*TS^     the  plaintifis  caused  to  be  put  up  to  sale  certain  pre- 


iwSonofthem,  ^i^^s  of  Gervos  Seatofi  deceased,  to  wit  (describing 
to^ihcm'u*'  ^^®^*1  parcels  of  land),  upon  and  subject  to  the  following 
for  tale,  accord-  conditions,  VIZ. :  That  the  vendors  should,  at  their  own 

ing  to  their 

respective  in-      expense,  make  out  and  deliver  an  abstract  of  the  title 

terests,  and  the 

lands  were  so     to    every  purchaser   whose    purchase   money  should 

put  up,  under  iai*.ii» 

the  direction  of  amount  to  200/.  or  upwards,  on  or  before  the  7tn  of 
louu'  *£«****  March  then  next,  and  lodge  a  general  abstract  of  the 
i^M  fiTa  ^^®  ^  ^^^  ^*^®'^  ^^^  ^^  *®  Whitgifi  Ferry  House, 
separate  paper,   there  to  remain  for  the  use  and  inspection  of  all  the 

containing  the  * 

conditions  of      other  purchasers :  That  the  vendors  should  deliver  to 

sale,  in  which 

it  was  stipulated  the  said  defendant  {a)  a  copy  of  the  deed  vesting  the 

Tendon'*  estate  in  themselves  or  their  ancestors,  and  the  pur- 

an  abstract  of     chaser   should  be  at  the  expense  of  the  conveyances, 

conveyances*  and  of  all  further  copies  of  deeds  which  he  might  re- 
should  be  ex- 
ecuted, and  the  whole  purchase  money  paid,  on  a  certain  day,  from  which  time  the  pur- 
chaser should  have  possession ;  and  that,  if  the  purchaser  should  be  let  in  before  payment  of 
the  purchase  money,  he  should  be  considered  tenant  at  will  to  the  vendors,  and  pay 
interest  at  the  rate  of  4  per  cent,  on  the  amount  of  purchase  money,  as  and  for  rent. 
Defendant  bought  four  of  the  lots  under  the  above  coiylitions,  two  by  auction,  and  two  by 
private  contract.  No  abstract  of  title  was  delivered  $  but  defendant  was  let  into  posses- 
sion, and  held  for  several  years,  not  paying  the  purchase  money.  He  knew  of  the  arnmga- 
ment  entered  into  by  ^.,  J9.,  and  C.  for  the  sale  of  the  premises : 

Held,  that  ^.,  B,t  and  C,  could  not  jointly  sue  upon  an  implied  contract  by  die  d^ 
fendant  to  waive  the  delivery  of  an  abstract,  and  perform  the  condition  for  payment  of  4  per 
cent,  interest  as  rent. 

Also,  that  Att  B,f  and  C,  could  not  recover  the  4  per  cent,  in  a  joint  action  for  use  and 
occupation. 

(a)  The  words  of  the  condition  itself  were,  «the  vendors  sbaU  deliver 
a  copy  of  the  deed  vesting*'  && 

quired 
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quire:  That  the  conveyances  should  be  executed,  and        1836. 
the  remainder  of  the  purchase  money  paid,  on  the  6th       " 
of  April  then  next,  from  which  time,  the  purchaser        ogMtut 
should  have  possession  or  be  entitled  to  the  rent ;  but, 
in  case  he  should  be  let  into  possession  before  the  pay- 
ment of  his  purchase  money,  he  should  be  considered 
as  tenant  at  will  to  the  vendors,  and  pay  interest  after 
the  rate  of  4iL  per  cent  per  annum  upon  the  amount 
of  his  purchase  money,  as  and  for  such  rent  (a).     The 
count  then  stated  that  the  plaintiffs,  on  &c.,  at  the  re- 
quest of  the  defendant,  bargained,  &c.,  and  the  defen- 
dant bought  of  the  plaintiffs,  the  above-mentioned  pre- 
mises, upon  the  said  conditions,  for  a  certain  price,  viz., 
&c.    And  whereas  afterwards,  and  before  the  making 
of  the  promise  &c.,  the  plaintiffs   had  neglected  and 
omitted  to  make  out  and  deliver  to  the  defendant  an 
abstract  of  the  title  to  the  lastrmentioned  premises,  and 
to  lodge  a  general  abstract  &c.  (as  in  the  conditions 
above  set  out),  and  had  also  neglected  and  omitted  to 
deliver  to  the  defendant  a  copy  of  the  deed  vesting  the 
estate  in  themselves  or  their  ancestors,  in  consideration 
of  the  premises,  and  that  the  plaintiffs,  on  &c.,  would 
permit  the  defendant  to  have  possession  of  the  premises 
so  bargained  and  sold  to  him  as  aforesaid,  the   defen- 
dant undertook   and  promised   the  plaintiffs   that  he 
would  waive  the  said  several  omissions  and  neglects, 
and  would  abide  by  and  perform  the  last-mentioned 
condition  of  sale,  for  the  payment  of  interest  at  four  per 
cent*  &C  as  and  for  rent,  as  if  no  such   neglect  or 
omission  had  been  made.     Averment  that  the  plaintiffs 

(a)  The  words  of  the  condition  were  '*  as  and  for  rent" 

always. 
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Sbatoii 


1836.  always,  from  the  time  of  the  exposure  to  sale,  &c.|  have 
been  ready  and  willing  to  perform  all  things  in  the  said 
agreement,  &c. :  that  they,  on  April  6th  1828,  permitted 
the  defendant  to  have  possessicm  of  the  premises  :  that 
be  then  entered  into  possession,  and  from  thence  con- 
ttnually  has  remained  in  possession,  &c. :  and  that  the 
interest  from  the  said  6th  of  April  till  the  commence- 
ment of  the  suit  amounted  to  &c.  Breach,  non-pay- 
ment *  The  second  count  was  for  use  and  occupation. 
Plea,  the  general  issue. 

On  the  trial  before  Lord  L^ndhurst  C.  B.  at  the 
York  Summer  assizes  1834,  the  following  Acts  ap- 
peared. By  the  will  of  Gervas  Seaton  deceased,  certain 
premises,  of  which  those  in  question  formed  part,  were 
devised  to  the  plaintiflP  John  in  fee,  in  trust  to  make 
certain  allotments  out  of  them  to  the  plaintiffs  Hester 
and  Martfj  and,  subject  to  such  trust,  to  his  own  use  in 
fee.  It  did  not  directly  appear  whether  or  not  the 
allotments  had  been  made  at  the  time  of  the  sale.  The 
estates  comprising  the  premises  now  in  question  were 
put  up  to  sale  by  auction  in  lots.  Each  lot  was  de- 
scribed on  a  separate  paper,  headed,  ^.*Upon  sale  by 
auction,  at  the  Whitgift  Ferry  House,  this  4th  oS  Fdnvr 
ary  1828,  the  estates  of  the  late  Mr.  Seaton^  in  lots." 
Then  came  the  description  of  the  lot;  and  below  were 
printed  the  conditions  of  sale.  The  defendant  bought 
lots  IS  and  14  at  the  auction,  by  separate  biddings 
subject  to  the  conditions  of  sale  recited  in  the  declar- 
ation; and  he  signed  the  conditions.  The  condition 
for  executing  the  conveyance,  &c.,  on  the  6th  of  Aprilj 
and  for  payment  of  4  per  cent  if  the  purchaser  should 
be  let  in  before  payment  of  the  purchase  money,  was 

No.  8. 
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No.  8.  The  defendant  bought  two  other  lot8»  sepa-  ISS6. 
rately,  by  private  contract,  also  subject  to  the  conditions 
mentioned  in  the  declaration.  No  other  express  con* 
tract  was  at  any  time  entered  into  by  him.  The  plain* 
tiffi  had  executed  a  deed  of  ooyenant  among  themselves^ 
according  to  their  respective  interests,  for  the  purpose 
of  authorising  the  sale  and  regulating  the  distribution  of 
the  proceeds.  The  draft  was  prepared  by  Mr.  Pearson, 
a  s<dicitor;  and  the  terms  of  it  were  known  to  the  d^ 
fendant.  Pearson  managed  the  sale,  as  attorney  for  the 
yendors.  The  defendant  was  let  into  possession  of  the 
above  mentioned  four  lots,  being  the  premises  mendoned 
in  the  declaration,  and  had  kept  possession  of  them  ever 
since,  without  paying  interest  or  renu  No  abstract  had 
been  delivered  or  lodged,  according  to  the  conditions. 
jP.  Pollockf  for.  the  defendant,  objected,  first,  that  the 
first  count  of  the  declaration  stated  one  sale  of  all  the 
premises,  whereas  it  appeared  by  the  evidence  that  there 
were  several  distinct  sales ;  and,  secondly,  that  the  aU 
]^;ed  agreement  to  waive  the  non-delivery  of  an  abstract, 
and  to  pay  4  per  cent,  on  the  purchase  money,  had  not, 
either  expressly  or  impliedly,  been  made  between  the 
defendant  ai)d  the  plaintiffs  jointly.  He  also  contended 
that  the  plaintifis  could  not,  under  the  circumstances, 
recover  on  the  count  for  use  and  occupation.  The  Lord 
Chief  Baron  held  the  first  count  not  maintainable,  and 
a  verdict  was  taken  for  the  defendant  on  that  count, 
and  for  the  plaintiffs  on  the  second,  leave  being  re- 
served for  the  defendant  to  move  to  enter  a  nonsuit  A 
rule  nisi  was  obtained  for  that  purpose  in  the  ensuing 
term  (a). 

(a)  One  ground  of  the  motion  was  the  joinder  of  IfeMier  Edwards  as  a 
plaintiSr,  but  no  decision  was  giren  as  to  tliis. 

Alexander 


Booth. 
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1836.  Alexander  and  Wighiman  now  shewed  cause.     First, 

as  to  the  special  count.     In  James  v.  Shore  (a),  which 

BIATOK 

ajgamti  was  cited  for  the  defendant  at  the  trial,  two  lots  had 
been  sold  separately,  and  the  purchase  was  stated  in  the 
declaration  as  if  the  contract  had  been  for  both  lots 
jointly ;  and  thb  was  held  a  variance.  But  there  the 
action  was  brought  to  enforce  the  very  contract  so  mis- 
stated. Here,  the  contract  for  purchase  of  the  lots  on 
certain  conditions  is  merely  matter  of  inducement :  tlie 
ground  of  action  is  the  non-performance  of  a  subsequent 
contract,  namely,  to  abide  by  the  eighth  condition  of 
sale  notwithstanding  the  non-delivery  of  an  abstract 
The  case,  therefore,  does  not  apply.  Then  as  to  the 
count  for  use  and  occupation.  By  the  eighth  condition 
the  defendant,  upon  being  let  in,  was  to  hold  as  <^  tenant 
at  will  to  the  vendors,  and  pay  interest  after  the  rate 
of  4  per  cent,  per  annum  upon  the  amount  of  his  pur- 
chase-money, as  and  for  rent"  He  was  let  in  under 
that  condition.  That  was  clearly  a  holding  under  an 
^*  agreement,"  **  whereon  a  certain  rent  was  reserved," 
within  Stat  11  G.2.  c.  19.  5.14.  Hidly.  Vaughan{b\ 
which  is  a  stronger  case  than  this,  and  The  Dean  and 
Chapter  of  Rochester  v.  Pierce  (c),  shew  that,  in  general, 
ownership  on  one  side,  and  a  permitted  occupation  on 
the  other,  are  sufficient  ground  for  an  action  for  use  and 
occupation.  Saunders  v.  Musgrave{d\  where  it  was  held 
that  the  purchaser  was  liable  as  for  rent,  resembles  this 
case.  In  Kirtland  v.  Pounsett  (^),  which  may  be  cited 
on    the  other  side,   and   where  use  and   occupation 

(a)  1  filfar*.  N.  P.  C.  426. 

(6)  6  Price,  157.     Peake  N.  P.  C.  254.  note  (a).  Sd  ed. 
(c)  1  Camp.  466.  (tf)  6  B,  i  C,  584. 

(e)  S  Touni,  145. 

was 
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was  held  not  to  lie,  the  purchaser  (the  defendant)  1836. 
had  paid  his  purchase^money,  and  the  plaintiff  had  "  ^ 
had  the  use  of  it  during  the  time  of  the  occupation :  and  agama 
the  defend^t  had  not  had  an  occupation  which  cotild 
properly  be  called  beneficial,  as  the  holding  in  this  case 
wa&  It  will  be  contended  that  the  evidence  in  this 
case  does  not  shew  any  contract  with  the  plaintiils 
jointly.  But  in  the  conditions  of  sale  no  person  is 
named  :  the  contract  is  with  the  vendors,  whoever  they 
may  be.  The  defendant  was  to  be  *f  tenant  at  will  to 
the  vendorsk"  •  It  does  not  appear  that  there  had  beeh 
any  partition  among  the  plaintiff.  Jbhn  Seatan  and 
Hester  and  Maty  SeatoUf  though  not  joint  tenants,  had 
each  an  interest  in  the  whole  of  the  lots,  and  they  had 
united  in  putting  them  up  to  sale,  and  in  allowing  the 
defendant  to  have  possession.  Suppose  the  agreement 
had  been  that  the  defendant  should  hold  as  tenant  at 
will  to  the  devisees  of  Gervas  Seaton^  or  that  the  pre*- 
mises  should  be  considered  as  let  to  the  defendant  for 
those  whom  it  might  concern ;  the  case  would  not  have 
difiered  materially  from  this,  and  the  plaintifis,  jointly^ 
would  have  been  the  proper  parties  to  sue. 

Sir  F.  Pollock  (with  whom  was  Joseph  Addison)^ 
contrk.  As  to  the  special  count,  the  transaction  there 
stated  was,  in  fact,  several  contracts  for  the  purchase  of 
different  lots,  upon  the  conditions  stated  in  the  count* 
If  that  transaction  was  to  be  dismissed  as  mere  matter 
of  inducement,  the  plaintifis  ought  to  have  shewn  some 
subsequent  contract  upon  the  terms  of  the  eighth  con-> 
dition,  embracing  all  the  lots.  None  such  is  proved. 
As  to  the  claim  for  use  and  occupation,  the  fact  of  a 
party  being  let  into  possession  upon  an  agreement  of 

Vol.  IV.  N  n  purchase 
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parcbose  does  not  of  itself  shew  a  contract  upon  which 
such  a  claim  could  arise.  The  eighth  condition,  if  it 
could  be  resorted  to  under  this  count,  would  not  estab- 
lish a  tenancy ;  it  was  a  special  contract  for  the  payment 
of  certain  interest  on  the  purchase-money,  in  a  parti- 
cular event.  Saunders  v.  Musgrave  (a)  was  a  very  dif- 
ferent case,  and  is  no  authority  for  the  plaintiffs.  In 
the  present  instance  no  contract  for  use  and  occupation 
could  arise  between  the  defendant  and  the  plaintiffs  in 
respect  of  any  one  portion  of  the  premises.  They 
had  no  common  interest  in  any  part  To  support 
an  action  for  use  and  occupation  there  must  be  either 
an  occupation  by  the  defendant  and  title  proved  in  the 
plaintifis,  which  is  not  the  case  here ;  or  an  actual  con- 
tract, of  which  there  is  no  evidence*  The  word 
*'  vendors  "  in  the  conditions  of  sale  was  used  to  avoid 
specifying  parties;  it  does  not  enable  the  plainti£  to 
claim  as  landlords  if  not  otherwise  entitled. 


Lord  Denman  C.  J.  This  case  turns  entirely  upon 
the  question,  whether  or  not  the  plaintiffs  have  joindy 
made  any  contract  with  the  defendant  Putting  out  of 
view  any  point  arising  upon  the  interest  of  Hester 
Edwardsj  the  matter  for  consideration  is,  first,  whether 
the  several  persons  claiming  to  stand  in  the  situation  of 
landlords  of  these  premises  have  agreed  to  become 
vendors  of  them  to  such  persons  as  might  become  pur- 
chasers. There  is  no  evidence  of  any  joint  contract  to 
this  effect  Then  it  is  said  that  the  agreement  of  sale, 
as  stated  in  the  declaration,  is  merely  inducement  But 
there  is  no  subsequent  contract  proved.     The  under- 


(o)  6B.  ia524. 


taking 


Booth. 


IN  THE  Sixth  Year  op  WILLIAM  IV.  535 

taking  relied  upon  must  result  either  from  the  original  1836. 

contract  of  sale,  or  from  a  joint  ownership  in  the  plain-  — — 

tifis  and   occupation  under  them.     But  the   contract  againgt 
proved  does  not  support  the  action,  and  there  is  no 
jomt-ownership  proved.    The  plaintiffs,  therefore,  can- 
not l:^ecover. 

LiTTLEDALE  J.  The  declaration  states  a  contract 
between  the  plaintifis  and  the  defendant  for  the  sale 
and  purchase  of  the  premises ;  and  that,  in  consideration 
of  being  let  into  possession,  the  defendant  agreed  to 
waive  the  non-fulfilment  by  the  plaintiffs  of  a  part  of 
the  conditions,  and  to  perform  the  eighth  condition  of 
sale  for  the  payment  of  four  per  cent,  interest  as  and 
for  rent,  as  if  no  such  omission  by  the  plaintiffs  had 
occurred.  But  the  evidence  did  not  shew  an  express 
contract  to  that  effect,  made  by  the  defendant  with  all 
the  plaintiffi ;  and  no  such  contract  could  be  implied, 
at  law,  from  the  mere  circumstance  of  the  defendant 
being  let  into  possession.  The  remedy  was  to  be 
sought  in  equity.  As  to  the  count  for  use  and  occu- 
pation, the  eighth  condition,  under  which  the  defendant 
is  said  to  have  occupied,  supposes  that  the  vendors 
shall  have  performed  their  part  of  the  previous  contract, 
and  provides  for  the  case  of  default  made  by  the  pur- 
chaser,  after  such  performance.  The  law  would  not 
imply  that  the  vendee  had  subjected  himself  to  such  a 
condition  by  being  let  into  possession  while  the  title 
remained  uncertain.  And  supposing  that  the  defendant, 
under  the  circumstances,  had  agreed  to  be  bound  by 
the  eighth  condition,  the  action  ought  not  to  have 
been  for  use  and  occupation :  the  declaration  should 
have  been  special  on  the  contract  to  pay  four  per  cent. 
N  n  2  upon 


Booth. 
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1836.        upon  the  purchase  money;  a  contract  in  the  nature 

of  an  agreement  for  a  tenancy,  but  not  amounting  to 

against  that.  As  Eyre  C.  J.  observes  in  Naisk  v.  Tatlock  {a)f 
« the  statute  '*  (11  G.  2.  c.  19.  5. 14.)  "meant  to  provide 
an  easy  remedy  in  the  simple  case  of  actual  occupation* 
leaving  other  more  complicated  cases  to  their  ordmary 
remedy." 

Williams  J.  concurred^ 

Coleridge  J.  As  to  the  special  county  it  is  enough  to 
say  that  there  was  no  evidence  from  which  the  jury 
could  infer  such  a  contract  as  is  there  stated ;  though  I 
do  not  mean  that  circumstances  might  not  have  arisen 
from  which  that  contract  might  have  been  implied. 
But  then  it  is  contended  that  the  parties  may  have  an 
action  for  use  and  occupation,  because  the  defendant 
has  come  in  under  a  contract  of  sale  to  which  they,  as 
vendors,  are  one  entire  party,  and  has  had  a  beneficial 
occupation  under  it  Whether  there  was  a  beneficial 
occupation,  upon  which  such  an  action  might  be 
grounded,  it  is  not  necessary  to  examine ;  and  perhaps 
it  may  not  be  easy  to  reconcile  the  cases  upon  this 
subject,  each  of  which  has  turned  very  much  on  its  own 
particular  circumstances.  But,  assuming  that  there  was 
such  an  occupation,  what  is  the  evidence  of  a  permission 
to  occupy,  given  by  these  four  plaintiffs  ?  It  must  be  in- 
ferred, either  from  the  interest  of  the  four  plaintiffi  in  the 
premises,  or  from  some  contract  entered  into  (though 
not  perhaps  expressly)  by  them.  Now  there  is  clearly 
no  joint  title.  And  the  defendant's  undertaking  to 
purchase  was  by  separate  agreements  as  to  the  different 

(a)  2  IT.  B,  32S. 

lots: 
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lots  :   9t  least  the  purchase  by  private   contract  was        1836. 
distinct  from  the  purchase  under  the  sale  by  auction.        " 
Then,  the  contracts  of  purchase  being  separate,  how  can        agtantt 

Booths 

we  infer  from  the  terms  of  them  one  entire  contract 
after  the  purchase,  relating  to  all  th^  property  ?  The  de- 
fendant was  let  in  undqr  the  eighth  condition.  But  that 
is  a  special  contract ;  and  it  is  contained  in  four  several 
sets  of  conditions,  annexed  to  the  descriptions  of  the 
di0erent  lots.  And,  although  it  is  said  that  the  defend- 
ant came  in  under  '<  the  vendors,"  the  contract  with  the 
vendors  must  be  looked  at  with  reference  to  the  title  of 
the  parties  for  whom  the  sale  is  made.  The  plaintiffs 
have,  therefore,  fidled  to  establish  either  an  express  or 
an  implied  contract. 

l^ule  absolu^ 


Nn  S 
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^I^23d.  The  King  against  Langhorn. 

To  a  quo  WW-    TNFORMATION  in  the  nature  of  a  quo  warranto, 

m^  for  ex.       X  ^  ' 

crcising  the  for  exercising  the  oflSce  of  Mayor  of  the  borough  of 

office  of  mayor    -,  , 

of  a  borough,     Berwick-upon-  Tweed* 

pleaded  that  by      The  first  three  pleas  alleged  that  the  Mayor,  by  char- 

poration  had''^"  ^^>  ^^ ^^  ^  elected  according  to  a  method  specified  in 

n»urL«1'OT*    ^^®  P^®^»  ^^^^  ^^^  burgesses.  They  sqt  out  three  different 

Sa^^  "***       customary  methods  of  electing  a  burgess,  and  alleged 

torn,  there  was    that  the  defendant  was  duly  elected  bureress  in   con- 

an  indefinite  ''  ^ 

number  of  free  formity  with  such  customary  methods  respectivelji^  and  was 

burgeaaea,  and 

the  mayor,  bai-  afterwards  duIy  elected  mayor,  according  to  the  charter. 
geaset,  being  ^^^  Crown  topjc  issue  on  the  fact  of  the  election  as 
mxghu^^  '  burgess  in  conformity  with  the  method  alleged  in  the 
wouIldfo?bur-  ^^^^  piea;  and  to  the  second  and  third  pleas  replied 
K*"J  *5^*»«  specially  a  customary  method  of  electing  burgesses, 
burgess  at  a       different  from  the  method  alleged  in  those  pleas,  with 

meeting  duly 

aaaembied,  ac    special  traverses  of  the  methods  therein  alleged ;  and 

custom  of  the     the  replication  also  took  issue  on  the  fact  of  the  election 

waJTaftentarda   in  conformity  With  each  method  alleged  in  the  second 

mJyor  M^.    and  third  pleas  respectively.     The  defendant  joined  on 

tef  "*^g**""  the  issues  tendered  by  the  Crown  ;  and  also  took  issue 

Crown  tra-  qu  the  special  traverses  of  the  customarv  methods  re- 
versed the  fact  ^  ^ 
that  the  meeting  at  which  he  was  made  a  burgeas  was  duly  assembled.  It  appeared,  at  the 
trial,  that  the  meeting  was  not  held  on  a  day  appropriated  to  the  purpose  of  electing 
burgesses ;  and  the  jury  found  that  the  custom  was  to  elect  burgesses  by  the  burgesses 
for  the  time  being,  who  were  indefinite  in  number;  and  that  every  resident  burgeas  was 
to  be  served  with  a  personal  notice  of  the  meeting,  and,  if  he  required  it,  of  its  object ;  but 
that  the  custom  must  be  taken  with  the  qualifiaition  that  an  accidenul  omission  to  serve  a 
resident  burgess  was  not  a  violation  of  it.  It  also  appeared  that  it.,  a  resident  burgess, 
had  told  the  officer  whose  duty  it  was  to  serve  the  notices,  that  he  need  not  serve  him, 
as  he  was  frequently  absent,  and  could  hear  tell  of  what  was  going  on.  Tbe  officer  did 
not  serve  A.,  who  was  in  fact  in  the  borough  at  tlie  time  of  the  meeting.  The  jury  found 
expressly  that  the  omission  to  serve  iZ.  was  accidental : 

Held,  that  the  qualification  of  the  custom,  as  to  accidental  omiiaions,  was  bad  in  law ; 
and  that  the  omission  to  serve  A.  was  not  accidental. 

spectively 
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spectively  set  out  in  the  second  and  third  pleas ;  on  which        1836. 
issues  the  Crown  joined.  ^  ^ 

•'  The  Kino 

The  fourth  plea  admitted  the  constitution  of  the        agednst 

LAxaaoBir. 

borough,  and  the  nature  of  the  office  of  mayor,  as  laid 
in  the  information ;  and  alleged  that,  by  the  governing 
charter  (2  Jcl,  1.),  the  mayor,  bailiffs,  and  burgesses 
were  empowered  to  meet  on  Michaelmas  day,  and  nomi- 
nate and  elect  one  of  themselves  to  be  mayor  for  the 
year  ensuing;  that,  long  before  and  at  the  time  of 
granting  the  charter,  there  had  been  and  still  was  an 
indefinite  number  .of  firee  burgesses,  and  that  there  had 
been  during  all  that  time,  and  still  was,  a  custom  for  the 
mayor,  bailiffs,  and  burgesses,  for  the  time  being,  being 
duly  assembled  at  a  guild  or  meeting  for  that  purpose, 
to  elect  and  choose  such  person  or  persons  to  be  a 
burgess  or  burgesses,  as  the  said  mayor,  bailiffs,  and 
burgesses,  so  assembled,  or  the  greater  part  of  them, 
should  think  fit,  and  for  the  person  so  chosen,  being 
first  duly  sworn,  to  become  and  be  a  burgess;  that, 
during  the  continuance  of  the  custom,  to  wit,  on 
March  23d,  1831,  the  then  mayor,  bailiffs,  and  greater 
part  of  the  burgesses,  then  and  there  duly  assembled  at 
a  guild  or  meeting  of  the  mayor,  bailifis,  and  burgesses, 
for  that  purpose,  after  due  notice  in  that  behalf  of  such 
guild  being  given  to  the  burgesses,  duly  elected  and 
chose  the  defendant  to  be  a  burgess ;  that  he  was 
norwards  duly  sworn  {March  29th,  1831);  that  from 
thence  hitherto  he  had  been  and  still  was  a  free  burgess 
of  the  borough ;  that,  whilst  he  was  such  burgess,  to 
wit,  on  the  feast  of  St.  Michael  the  Archangel,  1831,  the 
then  mayor,  bailiff,  and  burgesses,  assembled  and  met, 
according  to  the  terms  of  the  charter,  for  the  purpose 
N  n  4-  of 
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1886.  of  electing  a  mayor,  and,  being  so  assembled,  nominated 
and  elected  the  defendant  for  the  year  next  ensuing ; 
that  he  took  all  the  requisite  oaths ;  and  from  thence 
continually  till  September  29th,  1832,  was  mayor ;  and  by 
that  warrant,  &c. ;  without  this,  that  &c* ;  verification. 
Replication,  that  the  mayor,  bailiffij^  and  burgesses  did 
not  duly  assemble  at  a  guild  or  meeting  of  the  mayor, 
bailiffi,  and  burgesses,  for  the  purpose  of  electing  and 
choosing  a  burgess  or  burgesses  in  manner,  &c« ;  con- 
clusion to  the  country.    Joinder. 

On  the  trial  before  Lord  LyndAurst  C.  B.,  at  the 
Northumberland  Summer  assises  1834,  evidence  was 
given,  on  the  part  of  the  Crown,  to  shew  that  there  was 
no  particular  day,  by  charter  or  custom,  approp&tted  to 
the  election  of  burgesses;  that,  previously  to  meetings 
for  that  purpose,  notice  was  given  by  ringing  a  beU 
three  times,  namely,  for  a  quarter  of  an  hour,  two 
)iours  before  the  guild  is  held,  and  again,  for  a  quarter 
of  an  hour,  one  hour  and  a  half  before  the  guild  is 
held,  i^nd  again,  by  ringing  the  bell  at  the  time  ap- 
pointed for  the  meeting  of  the  guild,  the  ringing  of 
the  bell  being  loud  enough  to  be  heard  over  all  the 
borough :  apd  also  by  a  serjeant  at  mace  giving  notice 
personally  to  the  resident  burgesses,  or  leaving  word 
at  their  places  of  residence,  of  the  intended  meeting 
and,  if  required,  of  the  purpose  for  which  it  was  to 
be  held.  It  appeared  also,  in  fact,  that  two  resident 
burgesses  of  the  name  of  Robertson  (a  fisherman)  and 
Mace  did  not  receive  such  notice,  and  did  not  attend. 
The  Serjeant  at  mace  gave  evidence  that  Bobertson 
bad  several  times,  before  the  meeting,  told  him  not 
to  summon  him,  as  he  was  fi'equently  put  at  sea,  wad 

as 
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as  he  could  hear  tell  of  what  was  going  on  (a) :  and  that        1836. 

he  had  aocordinely  not  served  him ;  and  that  he  -had       '    ~ 
^^  The  Kna 

omitted  to  serve  Mace  accidentally.    Bobertson  stated        against 

liAllOBO&V* 

that  he  had  never  used  the  expressions  sworn  to  by 
the  seij^mt  at  mace,  and  that  he  was  in  the  borough 
at  the  time  of  the  election.  The  jury  found  that  the 
custom  was  as  pleaded  by  the  defendant  in  the  second 
plea:  and,  on  the  issue  upon  the  fourth  plea,  they 
found  for  the  defendant,  stating  that  they  were  of 
opinion  that  the  custom  was  to  give  notice  by  ringing 
the  bell  three  times,  and  also  by  serving  every  resident 
burgess  with  notice  of  the  meetings  and  of  its  purpose, 
if  the  burgess  required  to  know  the  purpose ;  but  that 
the  custom  was  to  be  taken  with  the  qualification,  that 
it  was  not  violated  by  an  accidental  omission  to  serve 
the  notice  upon  any  individual  burgess  (b) ;  and  that 
the  omission,  in  the  case  of  Robertson  and  Maccy  was 
accidental.  The  other  issues  were  found  for  the  Crown. 
It  was  agreed  that  the  reasons  assigned  by  the  jury 
should  be  considered  as  a  special  finding;  and  leave 
was  given  to  move  to  enter  a  verdict  for  the  Crown 
on  the  issues  found  for  the  defendant  In  Michaelmas 
term  18S4,  Atcherley  Serjt  obtained  a  rule  to  enter 
such  verdict,  or  for  a  new  trial,  on  the  grounds  that 
the  service,  and  notice  of  the  purpose  of  the  meeting 
were  necessary  by  law  in  the  case  of  every  resident 

(a)  According  to  one  note  of  the  eridenoe,  the  words  deposed  to  were 
«  that  he  could  hear  the  beU,"  not  «  that  he  could  hear  teU  of  what  was 
going  on.** 

(6)  This  custom,  omitting  the  qualification,  was  the  custom  pleaded  in 
the  second  plea,  and  affirmed  by  the  verdict  on  that  plea ;  and  it  was  «( 
first  insisted  in  argument,  that  the  finding  on  the  second  plea  was  in- 
oonsistenft  with  the  finding  of  the  qualified  custom  on  the  fourth  pite ; 
but  this  point  was  no(  ultiniately  pressed. 

burgess; 


Lamohobv. 
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ISS6.  hatgdss;  and  also  that  the  finding  that  the  omission 
was  accidental  was  against  the  evidence.  Other  grounds 
were  also  suggested ;  but  the  judgment  of  the  Court 
renders  them  immaterial.  The  arguments  on  the  issue 
as  to  the  custom  pleaded  in  the  second  plea  are  also 
rendered  immaterial  by  the  judgment  of  the  Court, 
and  by  the  issues  which  were  found  for  the  Crown. 

Sir  F.  Pollock  J  CressweUi  Ingham^  and  Wightmanf  now 
shewed  cause.  The  first  question  is,  whether  the  custom, 
as  found  by  the  jury,  and  with  the  qualification  which 
they  have  incorporated  into  it,  be  necessarily  a  bad 
custom:  the  second  is,  whether  it  has  been  compUed 
with.  The  first  question  alone  can  have  any  reference 
to  the  motion  for  entering  a  verdict  for  the  crown  on 
the  last  issue  found  for  the  defendant ;  the  second  ques- 
tion would  merely  relate  to  the*  motion  for  a  new  trial, 
which  would  be  granted  only  on  payment  of  costs.  As 
to  the  first,  it  cannot  be  necessary  that  notice  should  in 
every  case  be  given  to  every  voter.  Persons  not  sum- 
moned might  in  fiict  attend  and  concur  in  the  election, 
which  is  enough  to  shew  that  there  may  be  a  lawful 
assembly  without  notice  being  given  to  every  single 
elector;  Bex  v.  Chehxynd{a\  Rex  v.  Tkeodorick {b). 
Therefore  the  qualification  of  the  custom  is  not  neces- 
sarily inconsistent  with  law.  Indeed  a  custom  to  serve, 
under  all  circumstances  whatever,  a  personal  notice  on 
every  elector,  would  be  a  custom  requiring  what,  in  the 
great  majority  of  cases,  would  be  impossible.  As  to 
the  second  question,  there  was  evidence  to  support  the 
finding  of  the  jury.     With  respect  to  Mace^  the  jury 

(o)  7  A  4-  C.  695. 

(6)  8  Eaa,  543.     See  Musgrave  ▼.  Nevinstm,  2  LtL  Jtaym.  1358. 

could 
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could  not,  on  the  evidence,  find  otherwise.  As  to 
Bobertson^  he  had  a  right  to  waive  his  claim  to  a  notice. 
[Lord  Denman,  C.  J.  Is  it  not  a  duty  in  every  elector 
to  attend?  How  then  can  he  make  such  a  waiver?] 
There  may  be  a  difference,  as  to  this,  between  a  select 
and  an  indefinite  body.  Where  every  corporator  has  an 
equal  voice,  as  in  the  present  case,  each  vote  expresses 
only  the  will  of  the  individual,  no  one  representing  any 
interests  but  his  own;  the  attendance,  therefore,  is  a 
mere  personal  privilege,  which  may  be  waived.  But, 
where  the  body  is  select  and  definite,  each  member  is 
entrusted  with  the  duty  of  deciding  for  others;  and  this 
is  a  delegated  power  which  he  cannot  renounce.  Again, 
in  the  case  of  a  definite  body,  no  valid  act  can  be  done 
unless  a  majority  of  the  entire  number  be  present;  biit 
the  acts  of  an  indefinite  body  are  valid,  if  done  by  the 
majority  of  the  persons  present,  however  small  a  fraction 
that  may  be  of  the  body  at  large.  In  the  latter  case, 
therefore,  as  the  absence  of  an  individual  is  less  impor- 
tant, the  service  of  notice  is  of  less  consequence.  Again, 
the  waiver  here  was,  not  of  the  right  of  attendance^  but 
of  the  ceremony  of  notice,  which  b  only  for  ihe  con- 
venience of  the  burgess;  in  spite  of  that  waiver,  the 
burgess  may  mean  to  attend,  taking  on  himself  the 
burthen  of  watching  for  the  meetings.  Again,  after  the 
seijeant  had  understood  that  Bobertson  was  likely  not  to 
be  in  the  borough,  his  omission  to  serve  him  was  a  mere 
accident,  arising  from  incorrect  information.  Suppose 
a  burgess  were  to  tell  the  seijeant  at  mace  that  he 
should  be  certain  to  hear  the  bell,  or  to  hear  of  the 
notice  from  his  neighbours,  and  that  therefore  the  Ser- 
jeant need  not  give  him  personal  notice :  could  it  be 

said, 
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18S6.        said,  that  an  omission  accordingly  made  by  the  serjeant 
"~7"       was  otherwise  than  bona  fide  and  accidental  ? 

The  Kino 
agahui 

Atcherky  Seqt,  and  CoUman^  contrsL  First,  as  this 
election  did  not  take  place  on  a  day  appropriated  to  the 
purpose,  there  ought  to  have  been  notice  to  every  resi- 
dent elector  of  the  meeting,  and  of  its  object ;  and  the 
omission  to  summon  one  vitiates  the  meeting ;  Bex  v. 
Hie  Mayor  of  Shrewsbury  (a),  Rex  v.  Hill  (i),  Bex  y. 
Tucker  (c),  Bex  v.  Mayor  of  Liverpool  (^Z),  Bex  v.  Mayor 
qfDoncaster  {e\  It  is  true  that  it  was  held,  in  Bex  v. 
Chetixynd{g)f  that  if  all  the  electors  be  present,  and 
concur,  the  want  of  notice  is  immaterial.  Here,  how- 
ever, two  electors,  who  were  not  summoned,  did  not 
attend.  Besides,  Bex  v.  Chetwynd  {g)  was  the  case  of  a 
select  body.  But  in  Bex  v.  Hill  (&),  where  the  election 
was  by  the  body  at  large,  notice  of  the  object  of  the 
meeting  was  held  requisite;  and  this  distinction  is 
expressly  relied  upon  by  Lord  Tenterden^  in  Bex  v. 
Pulsfbrd{k).  If  an  accidental  omission  of  one  do  not 
vitiate  the  election,  an  accidental  omission  of  all  would 
not !  yet,  if  a  custom  were  pleaded,  that  notice  to  all 
might  be  omitted  provided  this  happened  by  accident, 
such  a  custom  would  unquestionably  be  bad  on  the  face 
of  it  The  jury,  it  is  true,  have  found  the  custom,  as 
qualified ;  but  if  such  a  qualification  be  illegal,  or  not 
pertinent,  their  finding  must  be  disregarded;  Priddle  and 
Niq^er^s  Case{i),  TcmnsefuPs  Case  {k).   Agam,  supposing 

(a)  Co.  K,  B,  Temp.  Sordw.  147.    S,  a  9  &r.  lOSU,  as  ITymuton  ▼. 
The  Mojfor  ofSirewdmnf. 

[b)  4  J?.  4-  C,  426.  (c)  1  Bcamard,  JT,  B.  9S. 
{d)  2  Burr,  72S.                                       {e)  2  Burr.  738. 


(g)  7P.  |-  01695.  (A)  8^.  f  C354. 

^  (0  U  Bep.  106,  13 0.  (k)  Flowd.  1 14. 
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the  qualified  custom  to  be  good,  it  has  not  been  pursued  1886* 
in  &ct.  If  there  be  a  customary  method  of  notice,  other 
than  that  which  ordinarily  prevails,  it  must  be  strictly 
followed ;  Mex  v.  Men/  (a).  Here  the  seijeant  at  mace 
intentionally  omitted  to  serve  Robertson  with  notice; 
that  was  the  evidence  of  the  defendant's  witness,  which 
must  conclude  him ;  and  the  jury  by  their  finding  mean 
no  more  than  that  the  omission  was  not  from  any  corrupt 
or  fraudulent  motive.  Neither  can  this  omission  be 
made  good  on  the  ground  of  Bcbertsoffs  waiver;  for 
Bobertson  had  no  power  to  waive  a  summons  by  which 
he  was  to  be  called  on  to  perform  a  duty.  If  one  burgess 
might  waive,  all  might ;  and  then  there  would  be  an 
election  without  notice  at  all.  {Hoggins  on  the  same 
side  was  stopped  by  the  Court). 

Lord  Dei^man  C.  J.  It  is  perfecdy  clear  to  me  that 
the  verdict  must  be  entered  for  the  Crown,  on  the  last 
issue  found  for  the  defendant.  The  question  is,  whe- 
ther the  meeting  was  duly  assembled.  The  jury  find 
that  it  was,  subject  to  the  question  whether  such  finding 
be  warranted  by  facts  which  they  also  find.  Those 
facts  are,  that  the  custom  is  for  all  resident  burgesses 
to  receive  a  personal  summons ;  and  that  the  resident 
burgesses  did  not  receive  such  summons.  The  jury 
give  their  opinion  that  the  custom  stated  ought  to  be 
received  with  the  qualification,  that  an  omission  by 
accident  does  not  vitiate;  that  is,  that  a  custom  to 
summon  all,  means  a  custom  to  summon  all,  subject  to 
accident.  If  so,  the  verdict  ought  to  stand  for  the  de^ 
fendant.     But  I  think  that  that  is  not  so ;  and  that  an 

accidental  omission  does  not  excuse  the  officer.     If  it 

« 

(a)  5  Burr.  2681. 

did, 
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18S6.  did,  I  fear  that  accidental  omissions  would  soon  become 
intentional  ones*  Besides  this,  one  omission  was  not 
accidental.  It  was  made,  merely  because  the  burgess 
told  the  oflBcer  not  to  summon  him,  as  he  was  generally 
away  from  home.  It  is  clear  from  authority  and  prin- 
dple  that  this  furnished  no  excuse  for  the  officer's  omit- 
ting to  summon  the  burgess.  The  reason  has  been  pro- 
perly assigned  at  the  bar,  namely,  that  attendance  was  a 
public  duty  on  the  part  of  the  burgess :  and  this  was 
admitted,  on  the  other  side,  to  be  true  in  the  case  of  a 
select  body ;  but  it  was  argued  that,  in  the  case  of  an 
indefinite  body,  the  rule  was  different  That  is  a  dis- 
tinction to  which  I  cannot  assent  The  public  have  a 
right  to  the  security  arising  from  the  service  of  notice; 
and  nothing  but  actual  impossibility  will  cure  the  omis- 
sion. I  come  to  this  conclusion  with  great  regret, 
because  much  inconvenience  may  be  produced  with 
respect  to  titles  afiected  by  the  omission.  This,  how- 
ever, must  always  follow  where  a  party  is  unduly  placed 
in  office.  And,  on  the  other  hand,  the  conclusion  of 
law  to  which  I  come  gets  rid  of  the  examination  into 
motives,  and  simply  lays  down  the  clear  and  intelligible 
duty  of  summoning  all  the  electors,  so  as  to  exclude 
the  possibility  of  an  unfair  advantage  being  taken. 

LiTTLEDALE  J.  I  am  entirely  of  the  same  opinion. 
(After  reading  the  fourth  plea ;  and  the  words  of  the 
issue  joined  upon  it,  his  Lordship  said):  The  other 
pleas,  which  set  up  various  particular  customs,  we  may 
for  the  present  treat  as  if  they  were  not  on  the  record. 
The  question  then  is,  whether  the  meeting  at  which  the 
defendant  was  elected  a  burgess  was  duly  assenibled. 
It  seems  that  the  usage  and  custom  was  to  serve  a  per- 
sonal 
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sonal  notice  on  all  the  resident  burgesses.  But  then  1836. 
the  jury  find  also  that  if  any  burgess  were  omitted  by 
accident,  not  design,  the  custom  was  still  complied  with. 
The  reason  for  not  summoning  jRobertsan  appears  to 
have  been,  that  he  had  told  the  seijeant  not  to  summon 
him.  The  omisjsion  would,  therefore,  take  place  with- 
out any  corrupt  motive.  K  the  seijeant  had  met  Bo^ 
bertsanj  he  might,  perhaps,  have  given  him  notice :  that 
would,  however,  have  been  pure  accident,  for  the  Ser- 
jeant made  no  enquiry  for  him.  Bobertson,  according 
to  the  Serjeant's  evidence,  had  dispensed  with  the  ser-^ 
vice.  But,  whatever  instructions  the  seijeant  had  re- 
ceived  from  Robertson,  he  was  still  bound  to  serve  the 
notice  upon  him :  for,  supposing  that  Mobertson  had 
not  altered  his  mind  in  the  interval,  which  might 
have  happened,  still  it  is  the  duty  of  every  burgess 
to  attend  the  corporate  meetings,  although  he  may 
not  intend  to  take  any  particular  part  in  the  pro- 
ceedings. Robertson^  therefore,  had  no  power  to*  give 
a  dispensation  to  the  o£Bcer.  But,  further,  I  think 
that  the  qualification  of  the  custom  found  by  the 
jury  ought  not  to  be  taken  into  consideration  at  alL 
They  find  indefinitely,  and  without  any  limitation, 
that  the  custom  is  complied  with,  wherever  the  admis- 
sion has  been  by  accident,  and  not  by  design.  Ac- 
cording to  this,  there  might  be  any  number  of  acci- 
dental omissions :  such  a  qualification  cannot  be  good* 
Suppose,  however,  that  the  plea  had  specially  set  out 
the  qualified  custom  found  by  the  jury ;  and  the  ques- 
tion arose  whether,  in  Robertson^s  case^  it  had  been 
complied  with.  It  would  be  clear  that  it  had  not  been 
complied  with ;  for  the  Serjeant  never  intended  to  sum- 
mon 


SM  CASES  IN  HILARY  TERM 

18S6.  mon  him,  and  omitted  him,  not  by  accident,  but  by 
«  design,  although  not  from  a  fraudulent  motive.     There- 

againd  fore  I  am  of  opinion,  first,  that  the  qualification  of  the 
custom  is  not  good  in  law ;  secondly,  that  the  facts  do 
not  support  the  verdict,  even  supposing  the  qualification 
good.  Then  the  question  is,  whether  this  be  merely  a 
finding  against  evidence  (in  which  case  we  should  grant 
only  a  new  trial),  or  whether  the  facts  be  so  presented 
as  to  shew  that  the  verdict  should  be  entered  for  the 
crown.  I  think  the  custom  as  found  by  the  jury  not 
good  in  law.  What  then  would  be  the  use  of  sending 
the  case  to  a  new  trial  ?  On  these  tacts,  the  jury  could 
not  find  more  favourably  for  the  defendant  than  they 
have  done ;  and,  supposing  their  finding  turned  into  a 
special  verdict  (for  that  is  the  way  in  which  we  are  to 
consider  th^  case),  the  judgment  must  be  for  the  crown« 
The  rule,  therefore,  must  be  made  absolute. 

WiLUAMS  J.  I  am  of  the  same  opinion^  Whether 
the  meeting  was  duly  assembled  is  a  question  of  law. 
It  appears  that  the  finding  of  the  jury  is  to  be  entered 
according  as  the  Court  shall  direct  upon  the  evidence; 
and  we  are  therefore  to  look  at  the  evidence.  Now  the 
fact  is,  that  Robertson  was  omitted,  not  by  accident,  but 
in  pursuance  of  a  previous  arrangement :  that  was  an 
omission  by  design.  Such  an  arrangement  left  it  open 
Robertson  to  change  his  mind,  and  did  not  authorise  the 
officer  to  omit  the  service. 

CoLERiDOE  J.  I  am  of  the  same  opinion.  I  should 
be  glad  if,  on  these  pleas,  I  could  come  to  a  difierent 
conclusion  without  its  involving  such  consequences  as 

have 
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have  been  intimated  by  my  Lord  Chief  Justice,  and 
that  we  were  not  bound  to  go  the  length  of  saying 
that  a  verdict  must  be  entered  for  the  Crown.  But 
the  law  is  that,  when  a  meeting,  whether  for  election 
or  amotion,  takes  place  on  a  day  not  appropriated 
to  that  purpose  by  the  constitution  of  the  borough, 
notice  mu$t  be  given  to  all  the  members ;  and  here  the 
customary  mode  of  giving  such  notice  is  found.  It  is, 
however,  said  that,  on  this  finding  of  the  jury,  the 
custom  found  substantially  involves  the  qualification, 
that  an  accidental  omission  does  not  violate  the  custom. 
It  is  not  necessary  to  say  whether  such  a  qualification 
could  be  good.  It  is  argued,  that  the  omission  here 
was,  in  reality,  accidental,  inasmuch  as  Robertson  had 
informed  the  seijeant  that  he  should  be  absent,  and 
that,  therefore,  the  seijeant  need  not  serve  him ;  that, 
consequently,  the  Serjeant  presumed  him  to  be  absent, 
and  omitted  to  serve  him  from  ignorance  that  tfie  fact 
was  otherwise.  The  evidence  does  not  bear  that  out : 
the  omission  is  referable  to  the  unlawful  dispensation 
given,  in  the  first  instance,  by  Bobertsoru  Even  a  mem- 
ber of  an  indefinite  body  cannot  give  a  dispensation  of 
that  kind.  The  notice  is  served,  not  for  his  personal 
benefit,  but  as  an  admonition  to  him  to  perform  a  public 
duty.  He  cannot  exempt  himself  from  these  admo* 
nitions.  I  think,  therefore,  that  there  has  been  a 
wrong  conclusion  in  point  of  fact;  and  that,  under 
these  circumstances,  the  verdict  should  be  entered  for 
the  Crown. 

Rule  absolute.  Leave  granted  to  the 
defendant  to  turn  the  finding  of  the 
jury  into  a  special  verdict. 
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j^H^ssth.  The  Bailiffs,  Assistants,  and  Commonalty  of 
GuMECESTER,  Otherwise  Godmanchesteb, 
against  Phillips. 

1.  A  corpora-    fTlRESPASS  for  breaking  and  enterinir  a  close  of 

tiOQ  brought  I  ©  o 

trespass  quare      -*•    the  plaintiffs  Called  JTie  West  Common^  and  tramp- 

Glausumfregit: 

defendant,  who  ling  and  depasturing  it  with  two  cows,  &c. 

was  not  a  mem-  _^ 

berofthecor-  First 

poration  (before 

the  Rules  oiHiL  4  IT.  4.)  pleaded ;  0)»  Not  guilty ;  (2),  a  right  of  common  appurtenant 
to  a  messuage  occupied  by  hhn.  The  case  of  the  plaintiffs  was,  that  only  freemen  had  the 
right  of  common  in  respect  of  such  occupation  :  Held,  that  a  freeman  of  the  corporation 
was  not  a  competent  witness  for  the  plaintiffs,  though  no  funds  were  shewn  to  belong  to 
the  corporation;  and  that  stat.  3  &  4  fT.  4.  c.  42.  s,  26.  (which  passed  before  the  trial), 
did  not  r^moTe  the  objection. 

S.  The  freeman  released  to  the  corporation  all  his  right,  title,  and  interest  as  a  freeman, 
or  as  occupier  of  any  commonable  messuage,  and  all  interest  in  the  lands,  tenements,  and 
other  possessions  of  the  corporation,  and  all  right  of  Qommon  in  the  locus  in  quo  belong- 
ing to  him  as  a  freeman,  and  all  rights  connected  with  the  action :  Held  that,  as  he  was 
himself  a  member  of  the  bpdy  to  which  the  release  was  made,  it  did  not  restore  his  com- 
petency. 

3.  The  witness  stated,  on  the  voir  dire,  that  he  had  been  a  freeman,  but  bad  resigned 
and  been  disfranchised  at  a  corporate  meeting :  Held,  that  the  defendant  might,  on  the 
Toir  dire,  cross  ezamkie  him  as  to  the  number  of  persons  present  at  the  meeting,  in  order 
to  ascertain  whether  it  had  been  a  regular  meeting. 

4.  The  witness  on  being  asked,  on  the  voir  dire,  how  many  asnstants  (who  formed  a 
constituent  part  of  the  meeting,)  were  present,  answered,  that  a  book  then  in  Court  would 
shew :  Held,  that  on  the  Toir  dire,  reference  might  be  made  to  the  book  to  ascertain  what 
number  was  present. 

5.  The  charter  of  the  corporation  created  two  bailiffs  and  twelve  assistants,  and  enacted 
that  the  bailiffs  and  assistants  for  the  time  being  should  be  the  common  council  of  the 
borough ;  that  the  bailiffs  and  assistants,  for  the  time  being,  or  the  greater  part  of  them, 
of  whom  [eorum,  quorum]  the  bailiffs  should  be  two,  should  make  by-laws,  should  elect 
the  recorder  and  town  clerk,  and  should  elect  the  bailiffs  annually ;  if  a  bailiff  died  in 
office  or  was  removed,  the  successor  was  to  be  chosen  by  the  assistants  for  the  time  being, 
or  the  greater  part  of  them ;  the  assistants  nominated  in  the  charter  to  hold  for  life  unless 
remoT^  by  the  bailiffk  and  assistants  for  &e  time  being,  or  the  greater  part  of  them,  ef 
which  part  the  bailiffs  should  be  two,  and  to  be  removable  by  the  bailiffs  and  assistants  for 
the  time  being,  or  the  greater  part  of  them  (without  the  quorum  clause) ;  and  in  that  case, 
or  in  case  of  death,  the  successor  to  l>e  elected  by  the  bailiffs  and  assistants  then  living  or 
remaining,  or  the  greater  part  of  them  (without  the  quorum  clause),  and  so  from  time  to 
time :  Held,  that  a  meeting,  at  which  the  two  bailiffs  and  only  six  assistants  wera  present, 
was  not  a  regular  corporate  meeting  for  tlie  purpose  of  accepting  a  resignation  of  a  free- 
man, although  the  number  of  assistants  was  reduced  below  twelve  by  deaths ;  and  that, 
consequently,  a  freeman  was  not  made  a  competent  witness  by  his  resignation  being 
accepted,  and  the  acceptance  entered  in  the  book  of  the  corporation,  at  such  meeting. 

6.  An  inclosure  act  directed,  that  commissioners  should  award  to  the  corporation,  who 
were  ownen  of  the  soil  of  certain  oommons,  a  twentieth  part  of  the  commons  by  way  of 
compensation.  Plaintiffs  having  given  evidence  of  acts  of  ownership  in  the  locus  in  quo, 
the  defendant,  to  shew  that  their  right  to  it  had  been  compensated  for  by  allotments  nude 

by 
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First  plea,  Not  Guilty  (a).  }886. 

Second  plea,  that  the  defendant  was  seised  in  his  de^ 

^^  .  The  BaiUflb 

mesne  as  of  fee  of  a  certain  messuage  in  the  parish  of    of  Godmak* 

CHXSTKft 

GodmanchesteTj  and  that  he  and  all  whose  estate  &c.        agantt 
from  time  immemorial,  for  himself  and  themselves,  and        »"^"- 
their  tenants,  as  occupiers  of  the  said  messuage,  had  Joner^me^ 
common  of  pasture  in  TA^  West  Common  for  two  cows  the»e  iilk>tai«it8 
at  all  times  of  the  year,  as  to  the  messuai?e  beloneinir  *™o«p*ed  *<> « 

•^  ^  .  twentieth  part 

and  appertaining :  justification  in  respect  of  the  right  of  of  the  com. 

rm  1.         .  t      -L  '    ^  n  mODS.      lo  COn- 

common.     Hie  replication  traversed  the  right  of  com-  tmdiction  to 
mon  and  manner  and  form  &c.     Issue  thereon.  plaiotiffs  proved 

Third  plea,  justification  in  respect  of  a  similar  right  the^uidlwhich 
of  common  on  the  13th  of  JMiw,  and  from  thence  to  the  ^7u!'!!Slj!! 

«^'  De  tne  commony 

23d  of  Naoember.     The  replication  traversed  the  right  coMwtedof  un- 

'^  ^       cultiyated  strips 

of  common  in  manner  and  form  &c.     Issue  thereon.        of  land  between 

the  cultivated 

Fourth  plea,  that  the  defendant  was  seised  in  his  parts  of  the 

,    .  p  common  and 

demesne  as  of  fee  of  a  certain  messuage,  being  one  of  the  lands  of 
the  commonable  messuages  mentioned  in  the  act  of  pH^orsf  odled 
parliament  first  after  mentioned,  and  that  he  and  all  pUuntlffk^ffave 
whose  estate  &c  from   time  immemorial,    until    the  »^me  evidence 

'  of  property  m 

making  of  the  award  after   mentioned,   had  right  of  ^Jf®,*^^ 

common  in  a  certain  common  within  the  parish  of  G."  having  left  the 

question  of  pro- 
mentioned  in  the  act  of  parliament  first  after  mentioned,  perty  in  the 

and  therein  called  The  West  Common,  for  two  cows  &c.  generally  to  the 

(as  in  the  third  plea)  as  ta  the  last-mentioned  messuage  fojl^id^for  the 

belonging  and  appertaining :  that  the  said  West  Common,  f£f°u  wis^ot' 

at  the  time  of  making  the  act,  was  one  of  the  common  ff'®""^  ^o"" » 

o  new  trial,  that 

fields,    meadows,   lands,   commons,   and    commonable  the  Judge  did 

not  tell  the  jury 

places  within  the  parish  of  G.  in  the  act  mentioned :  that,  in  pre- 
that  by  a  statute,  43  G.  3.  (i),  entitled  ^^  An  act  for  )aw,  the  balks 
dividing  and  enclosing  certain  open  and  common  fields,  ownen  of  the^ 

adjacent  land, 
(a)  The  declaration  was  entitled  of  Mchadnuu  term,  3  W,  4.  (18SS).     unless  the  con- 

(6)  Stat  43  G.  3.  c.  3.  (local  and  personal,  not  printed).  *"*n^  ^e"« 

proved.  Quaere, 
O  O  2  meadows,   as  to  such  pre- 

sumption. 
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meadows,  lands,  commons,  and  commonable  places, 
within  the  parish  of  Gttmecester  otherwise    Godmafi" 
Chester,  in  the  county  of  Huntingdon  /"  after  reciting 
that  there  were  within  the  parish  of  G.  certain  open 
and  common  fields,  meadows,   lands,  commons,  &c., 
containing  by  estimation  4600  acres  or  thereabouts; 
and  also  reciting  that  the  baili£&,  assistants,  and  com- 
monalty of  Gr.  (whom  the  plea  identified  with  the  plain- 
tiffs) were  lords  of  the  manor  of  G.,  and  as  such  did 
claim  to  be  entitled  to  the  right  of  soil  within  the  said 
manor ;  and  also  reciting  that  different  persons  named 
there  had  several  specified  interests  in  the  open  and 
common  fields,  &c.,  intended  to  be  inclosed  as  therem- 
after  mentioned ;  and  also  reciting  the  passing  of  the 
General  Inclosure  Act  (41  G.  S.  c.  109.) ;  it  was  enacted 
that  certain  persons  should  be,  and  they  were  thereby  ap- 
pointed, commissioners  for  valuing,  qualifying,  dividing, 
setting  out,  allotting,  and  enclosing  the  said  open  and 
common  fields.  See,  and  if  any  dispute,  should  arise 
between  the  parties  claiming  to  be  interested  in  the  di- 
vision and  inclosure,  touching  the  right  to  the  soil  of 
the  said  common  and  waste  grounds,  or  the  rights  and 
interests  which  any  of  them  should  claim  to  have  in  the 
same,  or  any  other  matter  relating  to  the  allotment,  the 
commissioners  were  authorized  and  required  to  hear 
and  determine  such  claims  and  objections ;  and  the  com- 
missioners were  thereby  required  to  set  out,  allot,  and 
award  to  the  said  baili£&,  assistants,  and  commonalty, 
and  their  successors,  as  lords  of  the  manor  of  G.,  such 
part  of  the  said  lands  within  the  said  parish   of  G., 
thereby  intended  to  be  divided  and  enclosed,  as,  in  the 
judgment  of  the  commissioners,  should  equal  one  twen- 
tieth part  of  the  waste  or  unknown  common  lands, 

within 
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within  the  parish  of  6.,  in  lieu  of,  and  as  a  full  compens-* 
ation  for,  all  the  rights  and  interests  of  the  said  bailifi, 
assistants,  and  commonalty^  as  lords  of  the  said  manor, 
unto  and  to  the  soil  of  all  the  waste  or  unknown  conn 
mon  lots  within  the  parish  of  G. ;  and  that  the  commis- 
sioners should  set  out,  allot,  and  award,  as  a  common 
pasture,  to  be  enjoyed  as  thereinafter  mentioned,  out  of 
and  from  certain  commons  in  G.  aforesaid,  called  the 
East  and  West  Commons^  such  plot  or  plots  of  land  or 
ground  as  should,  in  their  judgment,  be  a  full  equivalent 
and  compensation  for  the  rights  of  common  of  all  thci 
owners  and  proprietors  of  commonable  messuages  or 
cottages,  for  such  messuages  or  cottages  only,  as  well 
on  the  said  commons  as  on  &c.  (other  lands  in  the  act 
mentioned),  within  the  parish  of  G.,  which  said  plot  or 
plots  of  land  should  be  held  and  enjoyed  by  such  owners 
or  proprietors,  and  their  respective  tenants  and  occu- 
piers of  the  said  messuages  or  cottages  only,  as  a  com- 
mon pasture  in  such  manner  as  the  said  commissioners 
should,  by  their  award,  direct.  The  plea  then  stated 
that  the  commissioners  set  out,  allotted,  and  awarded,  as 
a  common  pasture  to  be  used,  stocked,  and  enjoyed  by 
the  owners  and  proprietors  of  commonable  messuages 
or  cottages,  and  their  respective  tenants  or  occupiers  of 
the  said  messuages  and  cottages  only,  having  right  of 
common  upon  the  respective  commons  of  G.  known  as 
the  East  and  West  Commons^  the  following  plots  of  land 
or  ground :  East  Common  Allotment,  &c.  —  West  Common 
Allotment  (being  the  close  in  which,  &c.),  —  And  unto 
and  for  the  owners  and  proprietors  of  commonable  mes- 
suages or  cottages  and  toftsteads,  and  their  respective 
tenants  or  occupiers  of  the  said  messuages  and  cot- 
tages having  right  of  common  upon  the  West  Common 
O  o  S  in 
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m  6.  aforesaid,  one  plot  of  land  or  grotmd  (being  the 
said  close  in  which,  &c.)  containing,  &c. ;  and  the  com- 
missioners did  thereby  award  that,  from  the  ISth  of 
Moff  to  the  2dd  of  November  in  every  year,  every  owner 
or  occupier  of  any  commonable  messuage,  or  cottage^ 
or  toftstead,  being  the  site  of  an  ancient  commonable 
messuage  or  cottage  within  the  said  parish  according 
to  the  list  contained  in  the  schedule  thereunto  annexed, 
might  stock  upon  the  said  fVesi  Common  two  cows  for 
every  such  messuage,  cottage,  or  toftstead :  the  plea  then 
alleged  that  in  the  said  list  the  commissioners  inserted  the 
said  messuage  of  the  defendant  as  one  of  the  messuages 
in  respect  of  which  the  owner  or  occupier  thereof 
might  use,  stock,  and  enjoy  the  said  West  Common^  being 
the  said  close  in  which,  &c.,  as  a  common  of  pasture,  in 
the  manner  and  during  the  said  times  in  that  behalf 
specified  in  the  said  award.  The  defendant  then  jus- 
tified by  virtue  of  the  act  and  award  in  respect  of  his 
seisin  and  occupation  of  the  messuage,  and  cf  his  right 
of  common  appurtenant  thereto.  The  replication  tra- 
versed the  right  of  common  until  the  award  in  man- 
ner and  form  as  alleg^  in  the  plea.     Issue  thereon. 

There  were  six  more  pleas ;  but  this  latter  part  of 
the  record  was  before  the  Court  upon  demurrers,  and 
judgment  was  given  upon  it  for  the  plaintiffi,  in 
Trinity  term    188S  (a).     The   issues   to  the  country 

(a)  The  BaiUjfi  of  Godmanchester  v,  Pkil&pi,  5J3,  ^  uicL  198.,  where 
the  act  is  more  fully  set  out.  It  was  held,  in  that  case,  that  the  act  did 
not  autbozise  the  commissionen  to  extend  the  benefit  of  their  allotoicnls 
in  lieu  of  common  to  occupiers  who  were  not  freemen;  and  that  the 
award  itself  did  not  purport  to  do  so.  But,  on  the  pleadings  there,  the 
defendant  was  held  to  hare  admitted  that,  antecedently  to  the  act  and 
award,  he  had  no  right  of  common  as  occupier  only,  without  being  a  free- 
man. This  was  the  question  of  fact  raised  by  the  joinder  on  the  repli- 
cation-to  the  fourth  plea,  abstracted  in  the  text  above. 

were 
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were  tried  before  Bosanquet  J.  at  the  HuntiMgdanshirG 
Summar  assizes  1834. 

The  plabtifi  put  in  the  act  of  parliament  mentioned 
in  the  fourth  plea,  and  two  charters,  one  of  14  Jo&Sy 
and  the  other  of  2  James  1.  This  last  (the  Latin 
original  of  which  was  put  in,  with  a.  translation  (a) ) 
grants  that  the  town  of  Gwnecester  otherwise  Godman* 
Chester  shall  be  one  body  corporate  and  politic  by  the 
name  of  the  bailiffi,  assistants,  and  commonalty  of  the 
borou|^  of  Gumecester^  otherwise  Godmanchester^  in  the 
€Xivmtj  o{  Huntif^don;  and  further  *^  that,  from  hence- 
forth from  time  to  time  tot  ever,  there  may  and  shall 
be  in  the  borough  aforesaid  two  of  the  honestest  and 
discreetest  burgesses  in  the  said  borough,  chosen  in  form 
hereafter  in  these  presents  mentioned,  who  shall  be 
named  bailifis  of  the  said  borough  :  and  also  that  there 
may  and  shall  be  in  the  borough  aforesaid  twelve 
other  of  the  honestest  and  discreetest  burgesses  of  the 
said  borough,  chosen  in  form  hereafter  in  these  presents 
mentioned,  who  shall  be  named  assistants  of  the  said 
borough;  which  two  bailiffs  and  twelve  assistants  for 
the  time  being  shall  be  of  the  common  council  of  the 
said  borough:  and  that  the  said  twelve  assistants  for 
the  time  being  shall  be  from  time  to  time  assistants 
and  helpers  to  the  bailiffs  of  the  said  borough  for 
the  time  beings  in  all  causes,  businesses,  and  matters, 
touching  and  concerning  the  said  borough.  And, 
forther,'*  ^^  that  the  bailiffs  and  assistants  for  the  time 
being  of  the  said  borough,  or  the  greater  part  of  them, 
of  whom  the  bailiffs  for  the  time  being  we  will  diall 
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(a)  The  EngUth  translation  here  given  is  from  that  put  in.  There  is 
another  translation,  in  some  respects  more  correct,  in  Fox*s  Btttory  cf 
Qodnumehetierf  ch.  ju»  p.  ISS. 
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be  two  [quod  ballivi  et  assbtentes  burgi  praedicti  pro 
tempore  existentes,  vel  major  pars  eorum  (quorum  bal* 
livos  burgi  praedicti  pro  tempore  existentes  duos  esse 
Yolumus)],  upon  public  summons  given  them,  and  being 
for  that  end  assembled,  may  and  shall  have  full  power 
and  authority  from  time  to  time  of  granting,  ordaining, 
and  making  of  laws,  statutes,  constitutions,  decrees, 
and  ordinances  whatsoever  in  writing  reasonably,  which 
to  them  or  the  greatest  part  of  them,  of  which  the 
bailifis  we  will  shall  be  two  [quae  eis  aut  majori  parti 
eorum  (quorum  ballivos  burgi  praedicti  pro  tempore 
existentes  duos  esse  volumus)  ],  seem  good,  whole- 
some, honest,  profitable,  and  necessary,  as  shall  seem 
so  to  be  according  to  their  sound  dbcretions,  for  the 
good  regimen  and  government  of  the  said  borough, 
and  of  all  and  singular  the  officers,"  &c.  <*and  other 
matters  and  causes  whatsoever  concerning  the  smd 
borough  or  any  way  appertaining."  The  charter 
appointed  the  first  bailifis  and  the  first  assistants, 
the  latter  to  hold  for  life,  unless  removed  for  bad 
behaviour,  &c.,  or  some  other  reasonable  cause,  *^  by 
the  bailifis  and  assistants  of  the  said  borough  for  the 
time  being,  or  the  major  part  of  them,  of  which  part 
the  bailiffs  of  the  said  borough  we  will  shall  be 
two  [per  ballivos  et  assistentes  ejusdem  burgi  pro  tem- 
pore existentes,  vel  per  majorem  partem  eorundem, 
quorum  ballivos  ejusdem  burgi  pro  tempore  existentes 
duos  esse  volumus]."  The  charter  then  gave  directions 
as  to  the  future  election  and  removal  of  the  bailiffs,  and 
proceeded  as  follows :  **  And  we  further  will  that,  when- 
soever it  shall  happen  that  one  or  more  of  the  aforesaid 
twelve  assistants  of  the  borough  aforesaid  die,  or  be 
removed   from   their  offices  of  assistants  of  the  said 

borougbf 
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borough,  for  nny  reasonable  cause,  which  said  assistants 
or  any  one  or  more  of  them,  themselves  not  well  behav- 
ing in  their  office,  we  will  shall  be  removed  at  the  good 
pleasure  of  the  bailiffs  and  assistants  of  the  borough 
aforesaid,  for  the  time  being,  or  the  greater  part  of 
them,"  (without  the  quorum  clause)  **  that  then  and  so 
often  it  may  and  shall  be  lawful  for  the  bailifis  and 
assistants  of  the  borough  aforesaid,  then  living  or  re- 
maining, or  the  greater  part  of  them,"  (without  the  quorum 
clause)  *^  to  elect,  nominate,  and  appoint  one  or  more 
others  of  the  burgesses  and  inhabitants  of  the  said 
borough,  into  the  place  or  places  of  him  or  them  assistant 
or  assbtants  of  the  borough  aforesaid,  so  happening  to 
die  or  be  removed,  to  fill  the  aforesaid  number  of  twelve 
assistants;"  &c«  (the  charter  then  directed  the  party 
elected  to  be  sworn)  '^  and  thus  from  time  to  time  as 
often  as  circumstances  require."  The  same  expressions 
respecting  the  elective  body  (with  the  quorum  clause) 
occurred  with  respect  to  the  elections  of  recorder  and 
town  clerk,  and  also  with  respect  to  the  annual  cHectioa 
of  the  baili£& ;  but,  in  case  of  a  bailiff  dying  in  office, 
or  being  amoved,  the  successor  was  to  be  chosen  by  the 
assistants  for  the  time  being,  or  the  greater  part  of 
them. 

For  the  purpose  of  proving  their  possession  of  the 
locus  in  quo,  the  plaintiffs  called  a  witness,  who,  being 
examined  on  the  voir  dire,  said  that  he  had  been  an 
assistant  and  freeman,  but  that  he  had  been  disfran- 
chised, and  had  resigned  his  office  and  freedom.  On 
being  examined  further,  as  to  the  disfranchisement  and 
resignation,  he  stated  that,  at  an  assembly  of  the  bailifis 
and  assistants,  he  had  given  in  his  resignation,  which 
had  been  accepted.  He  was  then  asked,  by  the  de- 
fendant's 


1836. 

The  BailiA 

of  GODMAir. 


ogahut 
PfflLun. 


558 


CASES  IK  HILARY  TEAM 


1836. 

The  Bailiffs 

of  GODMAV* 


PniLun. 


fendaat's  coansel,  how  many  and  what  corporators  had 
beea  present  at  the  meeting.     The  counsel  for  the 
plainufis  objected  to  this  course  of  examination,  on  the 
ground  that  the  declaration  of  the  witness  that  he  had 
been  disfranchised   was  conclusive  on  the  voir  dire. 
The  learned  Judge  ruled  that  the  examination  might  be 
proceeded  in ;  and  the  witness  answered  that  the  book 
would  shew,  referring  to  a  book  then  in  court,  in  which' 
the  proceedings  of  the  assembly  were  entered.     The 
defendant's  counsel  proposed  to  put  it  in,  for  the  purpose 
of  ascertaining  whether  the  meeting  was  a  regular  one; 
and  the  plainti&'  counsel  objected,  on  the  groimd  that 
the  parol  evidence  was  suflScient  to  negative  the  incom- 
petency.  The  learned  Judge  ruled  that  the  book  might 
be  put  in.    It  then  appeared  by  the  entry  that  the 
meeting  had  consisted  of  the  two  bailifis   and    six 
assistants ;  and  the  witness  stated  that,  at  the  time  of 
the  assembly,  there  were  but  eight  assistants  in  the 
corporation,  including  the  witness.    The  witness  then 
executed  the  following  instrument,  which  was  signed  and 
sealed  by  him : — ^  Know  all  men  by  these  presents,  that 
I,  WiUidm  Reeoe^  of  Godmanchesterj  in  "  &c.  '^  have  re- 
mised, released,  and  for  ever  quitted  claimed,  and  con«* 
firmed,  and  by  these  presents  do  remise,"  &c  <*  unto  the 
bailiffi,  assistants,"  &c  of  G.,  ^  all  my  right,  titles  and 
interest,  as  a  freeman  of  the  said  borough,  or  as  occupier 
of  any  commonable  messuage  or  premises  whatsoever, 
and  especially  all  interest  in  and  .to  all  the  lands,  tene* 
ments,  and  other  possessions  belonging  to  the  said 
borough,  and  especially  to  all  profits  of  common  on  the 
Wesi   Common,  and    to  all   privileges  whatsoever   be- 
longing to  me  as  a  freeman  of  the  same  borough,  and 
xall  rights  whatsoever  relating  to  or  connected  with  an 
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action  now  trying  between  the  corpovator?  of  Godman^ 
Chester  and  William  PhillippSf  but  of  and  from  the  same 
shall  stand  and  be  for  ever  barred  and  excluded  by 
these  presents.  In  witness  whereof"  &c*  The  defeiH 
danifs  counsel  contended  that  neither  the  supposed 
resignation  and  disfiranchisenent)  nor  the  release^  ren<« 
dered  the  witness  competent :  the  learned  Jndge^';  how- 
ever, after  directing  the  name  of  the  witness  to  be  iiH 
dorsed  on  the  record  under  stat  3  &  4  fl^  4.  c;  42.  5*  27^ 
received  the  evidence,  giving  leave  to  the  defendant  to 
move  for  a  nonsuit,  in  the  event  of  no  other  evidence 
being  produced. 

Other  evidence  was  then  given  of  acts  of  ownership 
by  the  corporation  over  the  locus  in  qoor 

In  answer  to  the  plaintifis'  proof  of  possession,  the 
sward  was  put  in,  by  which  it  appeared  that  the  commis- 
doners  had  allotted  to  the  corporatbn  19  a.  1  r.  16  p»  ; 
and  the  defendant  gave  evidence  that  this  amounted  to 
one  twenitieth  part  of  the  waste  and  common  lands  in 
the  parish  of  Godmanchester ;  which  evidence  was  given 
for  the  purpose  of  shewmg  that  the  plaintiffi  bad  re- 
ceived a  compensation  for  their  rights  over  the  locus  in 
quo,  under  the  act  of  parliament.  The  plaintiffi,  in 
reply,  called  witnesses  (a),  who  proved  that,  including 
certain  balks  or  strips  of  uncultivated  land,  lying  be*- 
tween  the  cultivated  parts  of  the  common  and  the  land 
in  the  hands  of  private  proprietors,  the  wastes  and  com- 
mons were,  on  the  whole,  more  than  twoity  times  as  ex- 
tensive as  the  part  allotted  to  the  corporation  under 
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(a)  On  the  subsequent  motion  it  was  urged  that  this  eridence  might 
have  been  given  in  chief,  and  ought  not  to  have  been  admitted  in  reply ; 
but  the  rule  was  not  granted  «n  this  ground. 
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the  award.   Acts  of  ownership  on  the  balks  were  proved 
by  the  plaintiffs. 

The  learned  Judge  left  it  to  the  jury  to  say  whether 
the  loeus  in  quo  was  the  plaintifis'  soil,  and  whether  the 
defendant  had,  until  the  time  of  the  award,  a  right  of 
common  appurtenant  to  his  messuage.  He  made  no 
remarks  to  the  jury  on  the  subject  of  the  balks,  as 
distinguished  from  the  other  parts  asserted  to  be  com- 
mon. Verdict  for  the  plaintiffs  on  both  issues.  In 
Michaelmas  term,  1834  {Naoember  8)  (a). 


Biggs  Andrews  moved  for  a  rule  to  shew  cause  why  a 
nonsuit  should  not  be  entered,  or  a  new  trial  had,  on  the 
following  grounds.  The  witnesses  were  incompetent,  as 
members  of  the  corporation,  and  their  competency  was 
not  restored  by  the  supposed  resignation  and  disfran- 
chisement, nor  by  the  release ;  nor  is  the  stat  3  &  4  FF.  4. 
c.  42.  5. 26«  applicable.  Further,  the  omission  of  the 
learned  Judge  to  point  out  to  the  jury  the  law  as 
to  the  balks  was  a  misdirection.  The  balks  are,  by 
presumption  of  law,  the  property  of  tlie  owner  of 
the  adjoining  soil.  {Tatmton  J.  Is  there  such  a  pre- 
sumption ?  The  common  instance  of  a  presumption 
of  that  kind  is  in  the  case  of  roads.  Balks  are  strips 
of  land  lying  between  lands  which  are  private  pro- 
perty: if  the  presumption  be  as  you  state,  it  is  at 
any  rate  not  so  familiarly  known.]  The  presumption 
is  much  stronger  in  the  case  of  balks  than  of  roads. 
The  road  may  be  used  by  all  the  king's  subjects: 
no  one  but  the  owner  can  use  the  balk,  which  is  com- 
monly used  for  turning  the  plough,  the  land  up  to 

(a)  Before  Lord  Denman  C.  J.  Taunton^  Patteson,  and  WiUiamt  Ja. 


it 
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it  having  been  all  ploughed.  [Lord  Denman  C.  J. 
The  learned  Judge  and  the  jury,  perhaps,  considered 
that  the  evidence  which  tended  to  shew  the  balks  to  be 
part  of  the  waste  and  commons,  outweighed  the  pre- 
sumption for  which  you[are  contending.]  But,  if  the  pre- 
sumption had  been  explained  to  the  jury,  they  would 
have  required  stronger  evidence  on  the  other  side.  The 
onus  of  proof  would  then  have  been  thrown  entirely  on 
the  plaintiffs  (a). 
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Lord  Denman  C.  J.  Take  a  rule  as  to  the  com- 
petency of  the  witness.  On  the  other  points  we  will 
confer  with  the  learned  Judge. 

Cur.  adv.  vulL 

Afterwards,  in  the  same  term  {November  25th),  Lord 
Denman  C.  J.  said  that  the  rule  must  be  refused  on 
all  the  points,  except  that  upon  which  it  was  already 
granted. 

The  case  was  argued  in  this  term,  January  25th  and 
28th  (6). 


Kelfyf  Maltby^  and  John  Bayley^  shewed  cause. 

There  is  no  ground  for  a  nonsuit,  as  there  was  evi- 
dence of  possession  independent  of  that  given  by  the 
witnesses  whose  competency  is  questioned.  But  the  rule 
must  be  discharged  altogether. 

First,  the  witness's  assertion,  on  the  voir  dire,  that  he 
had  resigned  and  had  been  disfranchised,  is  conclusive. 
The  rule  is  that  parol  evidence  on  the  voir  dire  may 

(a)  There  wen  two  other  grounds  of  motion,  which  it  if  not  thought 
necesiarj  to  state.     As  to  one,  see  page  559.  note  (a),  ant^ 

(6)  Before  Lord  Denman  C.  J.»  LUUedale,  WUHamtf  and  Coleridge  Js. 
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eithar  raise  or  remove  objections  to  the  competency 
without  the  production  of  documents  of  which  the  eflSsct 
is  given  by  the  parol  evidence;     Buicherf  Congmmf  r. 
Jones  {a\   Bex  v.  Gtslntm{b).     \ColeHdge  J.     If  the 
docomentbe  in  fact  produced  it  ought  to  be  referred  to; 
Bidler  v.  Carver  {c)»    Lord  Denman  C.  J,     The  refer- 
ence of  the  witness  to  the  book  comes  to  nrach  the  same 
thing  as  if  he  had  produced  the  book.]    The  rule  ought 
to  be  confined  to  this,  that  the  document  may  be  put 
into  the  witness's  hands.    [^Coleridge  J.    Do  you  contend 
that,  if  a  witness  say  that  he  takes  no  interest  in  a  will, 
and  the  will  be  on  the  table  of  the  court,  it  cannot  be 
looked  at  for  the  purpose  of  ascertaining  whether  the 
witness  has  in  truth  an  interest?]    The  Judge  may 
direct  the  witness  to  look  at  it,  and  to  say,  after  he  has 
done  so,  whether  he  persist  in  his  answer;  but  the 
Court  will  not  look  at  it:   the  reason   is,   that  the 
incompetency  rests  on   the  motive  operating  on  the 
witness's  mind  by  his  belief  that  he  has  an  interest. 
This  was  the  course  adopted  in  Homan  v.  Tk<mpsan{d). 
In  Penyman  v.  SteggaU  (e\  a  witness  was  allowed  to 
give  parol  evidence  on  the  voir  dire  of  his  discharge 
under  the  Insolvent  Debtor's  Act,  in  order  to  shew  his 
competency,  though  the  objection  to  the  competency 
arose,  not  upon  any  answer  of  the  witness  himself,  but 
on  the  (^ning  of  the  counsel  who  called  him.     If  the 
practice  were  otherwise,  the  Judge  at  Nisi  Prius  would 
have  several  issues  to  try :  here,  for  instance,  he  would 
have  to  try  several  issues  in  quo  warranto;   and  he 
would  have  to  determine  both  law  and  fact  on  the  voir 


(o)  1  Eip.  16a 
(c)  SiStaf4;48S. 
(e)  SCfP,  197. 


(6)   t5Eatt,57. 
(d)  6C.  fP.  717. 
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dire.    {Cderidge  J.  Must  not  you  then  carry  your  ob-        18S6. 

jectkm  fartlier,  and  contend  that  the  counsel  objecting  .. 

lo  the  competency  cannot  cross  examine  the  witness    ofOoDMAir^ 

as  to  the  way  in  which  his  competency  has  been  re-        agamMt 

stored?]     Perhaps  on  principle  the  rule  ought V>  be 

carried  to  that  length :  but  here  it  is  necessary  only  to 

say  that  the  pared  evidence  must  be  conclusive.      A 

party  cannot  come  to  trial  prepared  to  contest  every 

incidental  issue  of  this  kind.     Suppose  a  bankrupt^  <m 

llie  voir  dire,  says  that  he  has  obtained  his  certificate 

and  released  his  surplus :  can  the  Court  enter  into  an 

examinaticHi  as  to  the  number  of  creditors  who  have 

signed  the  certificate,  and  the  amount  of  their  debts, 

and  the  proportion  to  the  number  of  other  creditors, 

and  the  amounts  of  the  debts  of  these  latter  ? 

Secondly,  if  the  book  could  be  looked  into,  still  the 
resignation  and  disfranchisement  are  complete.  The 
meeting  was  sufficient,  under  the  terms  of  this  charter. 
It  is  true  that  elections  have  been  held  insufficient, 
when  made  by  less  than  a  majority  of  the  full  number 
(indop^idently  of  vacancies)  of  a  part  of  the  corpo- 
ration consisting  of  a  definite  number;  Rex  v.  BeU^ 
ringer  (a),  Bex  v.  Devonshire  (d).  These  decisions  were 
made  upon  the  particular  terms  of  the  several  char- 
ters. Here,  by  the  charter,  it  appears  that  there 
were,  for  the  purposes  of  election,  nol  two  definite 
bodies,  namely  the  two  bailifis  and  the  twelve  assist- 
ants, but  one  definite  body  of  fourteen,  made  up  of 
the  two  bailifis  and  the  twelve  assistants.  And  eight  of 
these  fourteen  were  present.     If  the  crown  by  the  words 

(a)  AT,  R.  810. 

(6)  XB.iC.  e09.  See  Rex  ▼.  JKiOer,  6  T.  J2.  268. ;  lUx  ▼.  Bowery 
IB.&'C,  493. 
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^*  the  bailifi  and  assistdnts  for  the  time  being,  or  the 
greater  part  of  them/'  had  intended  that  there  must  be  a 
majority  of  each  constituent  part  present,  the  words 
requiring  that  the  two  bailifis  should  make  two  of  the 
majoitty  of  the  whole  would  be  superfluous.  The  only 
construction  to  be  put  on  the  clause  is,  that  at  least 
eight  of  the  fourteen  were  to  be  present,  the  baili&  being 
two  of  the  eight  Now  it  is  clear  that,  if  a  charter 
contain  words  taking  the  case  out  of  the  interpretation 
put  upon  the  charters  in  the  cases  cited,  that  charter 
must  be  construed  according  to  its  own  peculiar  pro- 
visions. In  Bex  V.  Hayte  (a)  it  was  held  that  a  clause 
in  a  charter  (or,  in  a  prescriptive  corporation,  an  usage), 
that  the  majority  of  the  remaining  members  of  a  definite 
body  may  elect,  is  good.  In  Rex  v.  Headley{b)  a 
charter  directed  that  the  mayor,  recorder,  and  chief 
burgesses,  being  the  common  council,  of  which  chief 
burgesses  the  charter  added  that  some  were  known  or 
distinguished  by  the  name  of  chief  burgesses  coun- 
sellors, were  to  elect;  and  there  was  a  definite  number 
of  chief  burgesses,  thirty-six,  of  whom  a  definite 
number,  twelve,  were  chief  burgesses  counsellors.  It 
was  held  that,  under  the  words  of  this  charter,  it  was 
not  necessary  that  there  should  be  a  majority  of  the 
twelve  chief  burgesses  counsellors  present,  and  that  a 
majority  of  the  thirty-six  was  sufficient:  and  Bayley  J. 
said,  '^  the  necessity  of  the  concurrence  of  a  majority  of 
each  integral  part  depends  entirely  on  the  language  by 
which  the  right  of  election  is  granted."  Besides,  the 
objection  is  not  substantiated  without  shewing  the  usage 
to  be  such  that  the  meeting,  as  holden  on  this  occasion. 


(a)  6  r.  JR.  430. 


(6)  7  B.  i  a  496. 
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is  not  regular.  The  assembly,  therefore,  being  regular, 
the  resignation  and  acceptance  are  sufficient.  In 
1  Blackst.  Com.  p.  484.  it  is  said,  ^^Any  particular  member 
may  be  disfranchised,  or  lose  his  place  in  the  corpora- 
tion, by  acting  contrary  to  the  laws  of  the  society,  or*  the 
laws  of  the  land :  or  he  may  resign  it  by  his  own  volun* 
tary  act"  The  same  law  is  collected  in  HammonJPs 
edition  of  Comynis  Digest^  [373]  note  (A),  tit  Franchise$ 
(F  34>) ;  where,  among  other  authorities,  the  following 
passage  from  the  judgment  of  Holt  C.  J.  in  Bex  v.  The 
Majfor  of  Rippon  {a)  is  referred  to.  ^^  If  a  man  speaks 
at  large  that  he  will  not  be  alderman  &c.  that  signifies 
nothing.  But  e  contra^  if  he  comes  in  an  open  assembly 
of  the  corporation,  and  there  resigns  his  office,  and 
declares  that  he  will  not  continue  in  it  longer,  and 
desires  them  to  accept  his  resignation,  and  they  accept 
'  it,  and  elect  another  in  his  room,  it  is  a  good  resignation. 
Indeed,  if  it  was  an  office  which  lay  in  grant  by  deed, 
there  ought  to  be  a  deed  to  surrender  it ;  but  when  they 
are  made  by  election,  the  corporation  may  accept  a 
surrender  by  parol  before  them.'^  The  same  law  is 
adopted  in  Comyns's  Digest^  Franchises  (F  30.)  And  in 
Bex  V.  Chalke  {b)  Holt  C.  J.  said,  ''  If  a  burgess  be 
constituted  by  patent  under  the  common  seal,  he  ought 
to  be  discharged  in  like  manner ;  but  if  by  election, 
there  it  is  only  entered  in  the  book,  and  an  order  is 
sufficient  to  discharge  him;  so  that  they  may  dis- 
franchise bim  without  any  instrument  under  their  com- 
mon seal."  ILittledale  J.  But  the  resignation  must  be 
accepted,  or  the  disfranchisement  made,  at  a  regular  cor- 
porate meeting;  Le  Bay  v.  Tidderley  (c).]   The  meeting 


(a)  1  Ld.  Baym.  56S. 
(fr)  1  Ld,  JUufm.  SS6. 

Vol.  IV. 


S.  C.  2  SalL  4SS. 

(c)  iai.14. 
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here  was  regular,  for  the  reasons  before  given.  And 
perh^s  it  might  be  contended  that,  if  a  witness,  who 
is  objected  to  on  the  ground  of  interest,  do  all  in  his 
power  to  abandon  the  interest,  his  competoic^  is  re- 
stored,  tholigh  effect  may  not  have  been  given  to  the 
abandonment  by  the  acceptance  of  the  other  party. 
Thus,  in  GoodtiOe  lessee  of  'FaoAer  v.  Welford  (a^  ^ 
witness  was  objected  to,  on  Uie  ground  that  he  held  an 
interest  by  devise  in  certain  copyhold  lands;  he  had 
surrendered  to  the  heir  at  law,  for  the  purpose  of 
obviating  the  objection ;  and  it  was  held  that  the  refusal 
of  the  heir  at  law  to  accept  the  surrender  did  not  pre- 
vent it  from  operating  so  as  to  restore  the  competency: 
and  Lord  Mansfield  said  that,  the  witness  having  parted 
with  his  interest,  '^as  far  as  depends  upon  him,  third 
persons  have  a  right  to  his  testimony,  and  the  surren- 
deree shall  not  deprive  them  of  it,  by  refusing  to  accept 
the  surrender." 

Thirdly,  the  release  is  sufficient,  at  all  events,  to  re« 
store  the  competency.  "Where  atfreeman  of  a  corpo* 
ration  is  interested,  the  usual  mode  of  removing  the 
objection  is  by  disfranchisement,  but  it  is  sufficient  if  he 
release  his  right  to  the  corporation ; "  2  Marine  an  Evt" 
dencef  Part  iv.  p.  427  (£)•  The  objection  to  the  com- 
petency must  be  founded  on  a  private  interest;  Bex  v« 
Mat/oTi  Citizens,  and  C&mmon  Council  of  London  (c). 
In  Burion  v.  Hinde  {d)  the  freemen  were  rejected  ex- 


(a)  1  Z><ni^.  139. 

(6)  First  editioo.  In  the  iecond  edition  (toI.  ii.  p.  245.)  the  passage, 
after  the  word  «  disfranchiaement,**  ataods  thna :  —  <'  A  release  to  the 
coiporation  of  his  interest  in  the  subject-matter  of  the  suit  is  insufficient 
iHien  he  has  stiU  an  interest  in  the  general  funds;'*  citing  Doe  dem. 
Mayor  and  Bw^matfSii^giMiy.  Toothy  S  Y.  ^  J.  19. 

(c)  2  Lev.  8S1.  (d)  ST.  R.  174. 
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pressly  on  the  ground  that  the  rent  of  land,  the  right  to 
which  was  in  issue,  belonged  to  the  corporation;  but 
here  the  release  deprives  the  witness  of  all  his  interest 
in  the  lands.  In  JVeUer  v.  The  Gaoemors  of  the  FomuU 
ling  Hospital  (a)  the  trustees  of  a  public  charity,  taking 
no  beneficial  interest,  were  held  to  be  good  witnesses 
in  an  action  iNrought  against  them  in  their  character  of 
trustees.  A  release  was  held  to  restore  the  corporator's 
competency  in  En/leld  v.  liiUs  (b).  Thus  the  law  atood, 
at  any  rate,  till  the  case  of  Doe  dem.  Mayor  and  Bur^ 
gesses  ofStc^ffbrd  v.  Tooth  {e) :  ^tfaere  a  release  by  a  cor* 
poradon  of  all  right,  tide^  and  interest  in  the  premises 
which  were  the  subject  of  the  suit  was  held  not  to 
restore  the  competency.  That  case,  for  the  first  time, 
decided  that  the  circumstance  of  the  corporation  being 
liable  to  costs  in  case  of  fidlure  was  sufficient  to  give 
the  witness  an  interest  in  the  event.  Admitting  that 
case  to  be  law,  the  release  here  is  sufficient  to  restore 
the  competency.  In  that  case,  the  release  was  only  of 
the  subject-matter  of  the  suit;  and  it  was  hdd  that,  as 
the  witness  still  retained  an  interest  in  the  other  fimds 
of  the  corporation,  he  was  interested  in  exempting  them 
from  costs.  But  here  no  interest  in  any  possessions  or 
privileges  can  remain  in  the  witness  in  his  character  of 
fineeman:  the  words  of  the  release  are  quite  genera.1. 

Fourtidy,  whatever  interest  the  witness  had,  his  com- 
petency is  saved  by  stat.  S  &  4  J^  4.  c  42.  «.  26.  The 
only  objection  to  his  competency  mnst  be  ^^  on  the 
ground  that  the  verdict  or  judgment  in  the  action'' 
^  would  be  adttisaible  in  evideece  fer  or  against  hin.^ 


1686. 
TlieBtiUft 

of  (jOMf  A1I- 


tigfdiut 


(a)  Aofa'f  N.  P.  C  15S. 

(c)  ST.  4;  J.  19. 
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In  order  to  entitle  the  witness  to  the  common,  or  any 
other  privilege  of  the  coi*poration  which  is  made  good 
by  this  verdict,  the  verdict  must  be  made  evidence ;  and 
so  it  must  in  order  to  account  to  the  defendant,  upon 
his  claiming  any  share  in  the  funds,  for  the  expenditure 
of  any  part  of  the  corporation  funds  in  satisfying  the 
costs.  Some  cases  at  nisi  prius,  in  which  a  restricted 
construction  has  certainly  been  put  on  the  statute,  are 
distinguishable  from  the  present :  if  they  are,  however, 
to  be  considered  applicable  to  the  extent  which  must  be 
contended  for  on  the  other  side,  the  statute  will  be  abso- 
lutely inoperative.  [Lord  Denman  C.  J.  Perhaps  the 
statute  had  in  view,  not  the  action  created  by  that  in 
wliich  the  witness  is  called,  but  other  actions  in  which 
the  judgment  might  be  used  as  evidence.]  In  a  case  of 
Hughes  V.  Wheeler^  tried  before  Parke  B.,  at  the  Mid-- 
dlesex  sittings  after  Trinity  term,  1835,  it  was  held  that, 
in  an  action  against  the  owner  of  a  coach  for  mischief 
done  to  the  plaintiff  by  negligent  driving,  the  driver  of 
the  defendant's  coach  was  a  good  witness  for  the  de- 
fence ;  the  learned  Judge  saying,  that  it  was  just  the 
case  which  the  act  was  intended  to  meet  (a).  \Cole^ 
ridge  J.  Would  not  the  construction  which  you  put 
upon  the  act  take  away  the  second  action  altogether? 
for,  without  the  evidence  furnished  by  the  verdict,  what 
case  would  the  master  have  against  his  servant?]  That 
was  probably  the  intention  of  the  legislature.  The 
object  was  to  remove  the  motive  which  the  witness 
would  have  to  misrepresent  This  is  effected  by  the 
name  of  the  witness  being  indorsed  on  the  record. 


(a)  The  verdict  in  Uiat  cue  was  for  Uie  plaintiflT;  the  ruling,  there- 
fore, could  not  be  subsequently  discussed.  Hiis  case  was  cited  by  Bo^ 
from  a  note  taken  by  himself.  • 
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Biggs  Andrews^  contr^  The  evidence,  independ- 
ently of  that  of  which  the  admissibility  is  now  in 
question,  was  very  slight  as  to  the  possession.  But 
there  must  at  any  rate  be  a  new  trial. 

First,  it  is  true  that  what  the  witness  says,  on  the 
voir  dire,  is  to  be  received,  although  he  give  parol 
evidence  of  the  contents  of  written  documents.  But 
it  does  not  follow  that  his  evidence  is  conclusive  in 
the  first  instance :  if  so,  he  could  not  be  cross  examined 
as  to  the  means  by  which  his  competency  was  said  to  be 
restored.  If  a  witness  say  he  has  released  his  interest, 
he  may  be  asked  whether  he  means  to  say  that  he 
has  signed  a  release ;  and  questions  may  be  asked  for 
the  purpose  of  ascertaining  whether  he  be  mistaken. 
So  here,  when  the  witness  spoke  of  a  resignation  and 
disfranchisement,  it  was  regular  to  cross  examine  him 
as  to  the  way  in  which  the  proceedings  had  taken 
place.  If  he  had  answered  that  there  were  two  bailiffs 
and  seven  assistants  present  at  the  meeting,  it  might  have 
been  irregular  for  the  defendant's  counsel  to  refer  to  the 
book ;  but,  instead  of  answering  so,  he  himself  refers 
to  the  book  as  furnishing  an  answer  to  the  question : 
the  book,  therefore,  becomes  evidence  on  the  voir  dire. 

Secondly,  the  entry  being  made  evidence,  the  proof 
of  resignation  and  disfranchisement  is  negatived.  There 
might  even  be  ground  for  arguing  that  it  was  necessary 
for  the  witness  to  shew  a  disfranchisement  by  legal 
judgment ;  at  any  rate,  if  a  judgment  of  disfranchisement 
were  relied  upon,  it  must  be  such  as  could  not  be 
avoided ;  ''  for,  if  it  appears  that  the  witness  can  avoid 
the  judgment  for  irregularity,  (as  he  may,  if  he  has 
never  been  summoned,  and  knew  nothing  of  his  dis- 
franchisement,} he  is  not  competent ; "  I  Phillips  an 
P  p  3  Evidence^ 
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Brndence^  127.  {a)  j  Brawn  v.  The  Corporation  of  Lonr 
don  {b).    Butt  admitting  that  a  regular  corporate  meet* 
ing  had  power  to  disfranchise  by  accepting  the  re* 
signation,  the  evidence  shews  that  there  was  no  such 
meeting.    There  should  have  been  present  a  majority 
of  the  assistants.    The  rule  is  that,  where  the  charter 
names  a  body^  consisting  of  a  definite  number,  as  an 
intend  pait  of  an  elective  assembly,  m  majority  of 
that  body  must  be  present,  unless  it  be  perfectly  dear 
that  the  charter  meant  otherwise.     Now  here  no  other 
oonstmction  arises.     It  is  said  that,  unless  the  mean* 
ing  had  been  that  the  two  baUiffi  with  enough  a»* 
sistants  to  make  up  in  all  a  majority  of  the  fourteen 
should  be  a  good  elective  assembly,  the  requisition 
that  the  two  bailifi  should  be  present  would  be  super- 
fluous.    But  that  requisition  may  be  accounted  for 
on  other  grounds.    The  two  bailifis  constitute  a  single 
officer,  like  the  mayor :  one  cannot  act  alone ;  Bex  v. 
Smart  {c\  Begina  v.  Bailiffs^  Burgesses^  and  Comnmudty 
qf*Ipfooich{d)9  Salter  v.  Grosvenor  {e)»     The  requisition 
is,  therefore^  that  the  head  officer  shall  make  a  part 
of  the  assembly;  just  as,  where  there  is  a  mayor,  the 
mayor  and  the  other  body  or  bodies  are  required  to 
be  present:  [Coleridge  3.    In  Bex  v.  Greet  {g)  it  was 
held  that  a  majority  of  each  definite  part  was  not 
necessary.]     That  arose  from  the  peculiarity  of  the 
case ;  there  were,  among  the  definite  bodies,  two  bailift ; 
and,  in  the  absence  of  express  words  to  die  contrary, 
it  was  held  that  the  charter  could  not  be  construed  to 
have  intended  that  a  majority  of  each  should  attend, 
inasmuch  as,  upon  that  construction,  there  would  have 

(a)  Book  I.  part  1.  c.  5.  s.  8.  (6tbed0  (6)  11  Mod.  22S.    ' 

;    (c)  4SutT.  2241.  (d)  SLd.  JZiym.  12S7. 

(e)  8  Mod.  SOS.  (g)  B  B.  {  C,  363. 

been 
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been  a  dissolution  of  the  corporation  if  any  one  bailiff 
had  died  in  office)  the  bailiffs  being  eligible  only  by 
the  same  assembly.  And  it  was  considered  that)  as 
this  could  not  be  meant  in  the  case  of  one  body,  it 
could  not  be  meant  in  that  of  the  others.  But  here 
the  words  are  express,  that  both  bailifis  shall  attend; 
the  presumption,  therefore,  that  the  charter  requires  a 
majority  of  each  definite  body,  is  strengthen^.  The 
general  rule  has  been  adhered  to,  where  the  words  h^ve 
at  first  sight,  been  very  strong  the  other  way,  a$  in  Mex 
V.  BeUringer  (a),  and  Bex  v.  Devonshire  (6),  In  .  the 
latter,  the  charter  required  that  the  mayor  should  be 
one*  iKelfi/.  In  that  case,  the  question  whether  there 
must  be  a  majori^  of  each  integral  part  was  alluded 
to  by  Abbott  C.  J.,  but  he  did  not  decide  it(c)«]  In 
Sea  V.  May  {d)  the  genreal  rule  was  enforced  against 
«till  stronger  words.  Here,  if  ^^  them  "  be  referred  to 
the  last  antecedent,  ^^  assistants,"  the  more  obvious 
construction  will  be  in  support  of  the  general  rule. 
Again,  the  corporation  do  not  appear  to  have  acted 
on  the  resignation.  In  Bex  v.  The  Mayor  ofBippon  {i) 
it  is  said  that  a  party  may  revoke  his  resignation  unless 
a  successor  be  appointed. 

Thirdly,  the  release  is  insufficient.  The  objection 
arises  upon  witness's  interest  in  the  present  funds  of 
the  corporation,  in  the  damages  to  be  recovered 
in  the  particular  action,  in  the  subject  matter  in  dis- 
pute (for  the  issue  raises  the  question  of  the  cor- 
poration's right  to  the  land),  and  in  shewing  that 
the  common  was  in  right,  not  simply  of  a  messuage, 


Th^  Baili^ 
Fauxivf* 


(a)  4  r.  -R.  810. 

(c)  See  p.  613. 

(tf)  1  lA.  Rt^fm.  563. 


(6)  \3.  4;C.  609. 

8,  C,2  Salk.  433. 
Pp  4 


but 
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MA6i  but  of  a  messuage  occupied  bj  a  freeman.  The  only 
authority  in  favour  of  the  restoration  of  competency 
of  GoDMAw.*  by  a  release  is  the  dictum  cited  from  the  first  edition 
of  Starkie  on  Evidence,  where  no  authority  is  given 
except  Enfield  v.  Hills  {a).  But  that  case  does  not 
support  the  dictum,  as  is  pointed  out  in  the  note  to 
Doe  dem.  Mayor  and  Btargesses  of  Stafford  v.  Tooth  (b)f 
which  case  is  itself  an  authority  for  the  defendant  on 
this  point.  In  Enfield  v.  Hills  (a)  the  defendani  had 
released  to  the  corporation  all  the  advantages  he  might 
have  against  them  by  virtue  of  a  by-law,  under  which 
by-law  the  corporation  was  to  defray  the  costs.  If  Phil- 
lips^ in  the  present  case,  had  released  to  the  corporation, 
the  argument  as  to  costs  could  certainly  not  have  arisen. 
In  WtUcock  on  Corporations,  p.SlO.  pi.  807.»  it  is  said» 
<^  If  the  evidence  of  a  corporator  be  necessary,  the  only 
means  by  which  he  can  be  rendered  competent,  is  his 
resignation  or  disfranchisement,  which  must  be  so  far 
regular  that  he  may  neither  be  able  to  revoke  his 
resignation,  nor  to  reverse  the  proceedings  on  which 
he  is  disfranchised";  for  which  Brawn  v.  The  Cot* 
poration  of  "London  {c)  and  the  note  at  the  end  of  the 

Mayor  and  Aldermen  of  Colchester  v. {d)  are  cited. 

So»  in  1  Phillips  on  Evidence,  p.  l2T.{e),  the  only  means 
mentioned  of  restoring  competency  are  resignation  and 
the  election  of  another,  or  disfranchisement  Nothing 
which  has  passed  can  relieve  the  witness,  if  the  corpor- 
ation have  to  pay  costs  to  the  defendant,  from  con*' 
tributing  to  those  costs,  or,  at  any  rate,  to  the  costs  of 
the  plaintifis.     Even  taking  the  release  most  strongly,  a 


(a)  2  Lev,  336.     S.  C,  2(  Thonuu)  Jorus,  1 16, 

{b)  3  F.  ^  J.  21.  note  (c).        (c)  1 1  Mod.  225. 

((2)  1  P.  rm«.  596.  {e)  Book  I.  part  1.  c.  5.  s.  8.  (6th  ed.) 

men^ber 
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member  of  a  corpotBtion  bas  not  only  privileges,  but 
Ikbillties  and  dudes,  from  which  he  cannot  relieve 
himself  by  a  simple  act  of  release.  And,  morepver,  this 
would  be  a  release  to  a  body  of  whom  he  is  himself 
one;  for  the  corporation  has  no  existence  independently 
of  its  several  members ;  a  release  to  the  corporation  is 
a  release  to  himself;  and,  even  if  it  could  have  any 
effect,  he  would  still,  as  part  of  the  corporation,  continue 
interested.  If  this  release  were  to  take  effect,  every 
member  of  a  corporation  might  become  competent,  by 
the  ceremony  of  each  person  successively  releasing  to 
the  corporation. 

Fourthly,  as  to  the  statute  3  &  4  ^.  4.  c.  42.  s.  26. 
The  witness  takes  an  interest  in  the  result  of  the  suit, 
independently  of  any  use  which  could  be  made  of  it  as 
evidence.  The  statute  relieves  from  the  incompetency 
only  where  the  interest  arises  merely  from  the  verdict 
or  judgment  becoming  evidence;  Burgess  v.  CutktU{a). 
The  corporation,  in  the  event  of  their  having  to  pay 
the  costs,  would  have  so  much  less  to  distribute  to  each 
corporator ;  and,  in  the  event  of  their  succeeding,  so 
much  more.  That  is  an  interest  in  the  witness,  inde- 
pendent of  evidence  of  the  verdict  or  judgment. 

Cur.  adv.  vuli. 


The  Bkilf  A 
of  Oonn£* 


FBlLUMi 


Lord  Denman  C.  J.  in  the  same  term  {Februaiy  1st) 
delivered  the  judgment  of  the  Court.  In  this  case,  we 
were  told,  in  the  first  place,  that  the  enquiry  into  the 
oonstittttion  of  the  meeting  at  which  the  resignation  and 
disfranchisement  were  said  to  have  occurred,  could  not 
properly  take  place.    But  it  is  clear  that,  under  circum- 

(a)  1  M.  4;  Bob.  315. 


Stance* 
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Stances  Uke  those  of  the  present  case^  there  is  bo  rak 
to  preclude  such  an  enquiry.  It  is  not  necessary  to 
lay  dowQ  now  any  general  rule  as  to  the  ctrcomstances 
under  which,  or  the  extent  to  whieh,  the  answers  of  a 
witness  on  the  voir  dire  may  be  canvassed  or  oontrar 
dieted.  It  is  dear  at  least  that  the  legal  effect  of  his 
own  statement  on  the  voir  dire  may  be  eonsiderad: 
and,  where  he  makes  a  statement  as  to  the  restoration 
of  his  competency,  which  shews  apparoitly  that  tlie 
restoration  is  insufficient,  the  objeotion  remains  unaoo 
swered.  Now,  in  the  present  case,  the  witness,  by  rtr 
ferring  to  the  entry  in  the  book,  made  it  a  part  of  his 
own  answer;  and,  the  book  being  in  Court,  it  was  pro- 
perly looked  at  as  such. 

We  are  then  to  look  at  the  charter :  and  certainly  we 
should  have  been  glad  if  we  had  found  that  there  was  a 
disfranchisement  sufficient  to  restore  the  competency. 
The  question  is,  whether  the  two  bailifi  and  the  six  as^ 
sistants  constituted  a  sufficient  assembly  of  the  corpo- 
rate body  to  receive  the  resignation.  On  this  point  the 
authority  of  the  cases  is  too  strong  to  be  resisted.  It 
is  clear  that  there  was  not  a  proper  assembly^  and  that, 
consequently,  the  resignation,  not  being  duly  accepted, 
was  of  no  effect  The  witness,  therefore,  continued  to 
be  a  corporator  up  to  the  time  of  trial. 

Then  it  was  urged  that  the  witness  had  personally  re- 
leased his  claims.  If  it  had  been  possible  for  any 
release,  under  these  circumstances,  to  restore  the  com- 
petency, this  would  have  been  a  sufficient  release.  But 
the  party  releasing  is  a  member  of  the  body  to  which 
the  release  is  made.  This  was,  therefore,  a  release  of  fi 
party  to  himself,  and  could  not  have  the  effect  attributed 
to  it. 

Then 
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Then  recoarse  la  hed  to  the  statute  S&4  W.4.  c.42. 
$,  96.  But  we  thmk  that  thb  statute  does  not  apply  to 
the  present  ease  (a). 

The  consequence  is  that  the  witness  was  throughout 
interested  in  the  event  of  the  suit,  and  that  the  verdict 
has  been  given  partly  on  evidence  which  was  objection- 
able. The  defendant  contends  that  he  is  entitled  to  a 
nonsnit;  for  that,  independendy  of  the  evidence  of  the 
ol]gectionable  witnesses,  no  case  is  made  out  to  affect 
bm.  But  that  is  ncyt  the  view  taken  by  the  learned 
Judge  who  tried  the  cause :  the  rule,  therefore,  must  be 
Sot  a  new  trial,  not  a  nonsuit 

Rule  absolute  for  a  new  trial. 

(a)  See  Pickles  v.  HoOmgs,  lM»i  Bob.  468. ;  Stewart  ▼.  JBcanies,  1  M. 
i  Bob.  472. ;  Cfreevey  v.  Bouftnan,  1  if.  4*  ^^^'  ^^' 


1836. 
TboBMlifi 

of  GODMAir- 
CaSfTIA 

agaimt 
Philum. 


The  King  against  O'Gorman  Mahon. 


Mondt^, 
January  85th. 


rpHE  defendant,  having  been  convicted  of  an  assault,  ^***^^^^ 
was  now  brought  up  for  judgment     It  appeared  upfor judg- 

o  tr  f      o  mcnt  for  an 

on  the  aflfidavits  that  the  prosecutor  had  commenced  an  asMui^  and  it 

^~    w     TT       eppeerinff  that 

acdon  for  the  same  assault    [Liord  Denman  C.  J.  Has  ^^  pi«ecutor 
that  action  been  discontinued  ?    It  is  a  rule  that  the  ^  ^™ 
Court  cannot  pass  sentence  for  an  assault  whUe  an  jj^^"^^ "^JJ 
action  is  depending  for  the  same  assault]  ^i^t^  C^mt 

ref iumkI  to  paai 
any  judgment 

Piatt  (with  whom  was  Miller)^  for  the  prosecution,  except  that  Uie 

^  •         J    i_  •  defendant 

said  that  the  prosecutor  had  not  discontmued  the  action,  should  give 

Mcurity  for 

but  offered  to  do  it  now.  hia  good  be- 

bayiour,  he 
having  used  violent  language  towards  the  prosecutor  in  addressing  the  Cour^ 
And  this,  although,  at  the  time  of  the  defendant  being  brought  up,  the  prosecutor  offend 
to  discontinue  the  action. 

Lord 


Mahon. 
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1856.  Lord  Denmak  C.  J.     It  is  too  late  now;  it  should 

"~~       have  been  done  before.     The  Court  cannot  pass  sen- 
Toe  Kino 

againti  tence  for  the  assault  under  these  circumstances.  But 
as  the  defendant,  in  addressing  the  Court,  has  used 
violent  expressions  towards  the  prosecutor,  he  must 
give  security  to  keep  the  peace.  That  is  all  that  can 
be  ordered. 

The  Court  ordered  and  adjudged  that  the  defendant 
should  enter  into  his  own  recognizance  with  two  sure- 
ties to  be  of  good  behaviour  towards  all  his  Majesty's 
subjects,  and  the  prosecutor  in  particular,  for  two  years, 
and  that  he  should  be  imprisoned  in  the  custody  oi  the 
marshal  till  the  recognizance  was  given,  and  the  sureties 
found  (a). 


^^^rU^,  (a)  Ex  parte  — >  Gent.,  One,  &c. 

Nov.  11.  1856.  \    /           r                                  »           > 
The  Court  re-  Su  J.  CampbeO,  Attorney-  General,  moved,  at  the  instance  of  an  attorney, 
fuaed  a  rule  f^r  ^  criminal  information  against  an  attorney  of  this  Court,  for  assault- 
information  ^°S  '^  "^  consequence  of  proceedings  taken  by  the  latter  professionally, 
for  an  assault,  It  was  admitted  that  the  party  applying  had  taken  out  a  warrant  against 

upon  its  ap.  ^^  f^„  attorney,  on  which  he  had  been  held  to  bail ;  but  the  applicant 

peannff  that  the 

applicant  bad  offered  that  the  proceedings  on  this  warrant  should  be  abandoned,  and 

taken  out  a  that  such  abandonment  should  be  part  of  the  rule.     But 
warrant  against 

though^the     ^'  ^^    Curiam    (Lord  Denman  C.  J.,   Patteaon^    Wm>ms,  and   Cbfr- 

applicant  ridge  3s,).     If  we  granted  the  rule,  it  could  only  be  on  that  undcrstand- 

K  "^r?  il!*'  *'  *°^ »  **"^  **  ^®  P**^y  ***■  already  commenced  proceedings,  we  think  it 

of  the  rule  that  ^^'^  ^'^  ^^  should  be  left  to  the  course  which  he  has  adopted  in  the 

he  should  aban-  first  instance. 

don  the  pro-  Rule  refilled. 
ceedings  on 
the  warrant. 
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Hall  against  Cole.  V^'^'^ 

^  '   January  26to. 

A  SSUMPSIT.    The  first  count  of  the  declaration  Declaration 

(which  was  dated  on  the  5th  of  July  18S4)  stated  drew  a  bill, 

that  one  James  Stewarlf  on  &c.,  drew  a  bill  of  exchange  Jw? order,  on 

on  Joseph  Watkinson  for  26/.  10s.  at  three  months,  pay-  ^d'iS^in" 

able  to  the  order  of  the  said  James  Stewart,  which  Wat-  ^^  *o  *1®- 

fendant,  who 

hinson  accepted,  that  "  the  said  James  Stewart  **  indorsed  indorsed  to 

*;  .  « the  Mud  iJ.," 

to  the  defendant,  who  indorsed  ^^to  the  said  James  who  indorsed 

Stewartf  who  then  and  there  indorsed  the  same  to  the  that  w.  did  not 

said  plaintiff;"  that  Watkinson  did  not  pay,  though  the  defendant  had 

bill  was  presented   when   due,   of  which  the  defend-  ^I^^^^m^^ 

ant  had  notice.  ^^l^^'Ji"'' . , 

plainuff,  with- 

Plea,  that,  after  the  presentment  to,  and  non-pay-  out  defendant** 
ment  of  the  said  bill  of  exchange  by,  the  said  Joseph  from  « the  said 

„,    , .  .       1  . 1  /•  •         -I  .       ^"  *  cognovit 

Watkinson^  as  in  the  said  first  count  mentioned,  to  wit,  in  an  action 
14th  of  July  1836,  the  plaintiff  did,  without  the  know-  pUintiff  against 
ledge,  authority,  or  consent  of  the  defendant,  accept,  coveryofthe 
receive,  and  take  of  and  from  « the  said  James  Stewart^'  'S^'^J^^^. 

'  '  'in  tne  Dill,  and, 

a  coirnovit  in  a  certain  action  before  then  commenced  ^y  the  cognovit, 

^  agreed  to  give, 

by  the  plaintiff  against  "  the  said  James  Stewart "  in  the  «nd  did  without 

■^ '         *^  ^  ,      defendant's  au- 

Court  of  King's  Bench,  for  the  recovery  of  the  said  diority  actuaUy 
sum  of  money  in  the  said  bill  of  exchange  specified ;  longer  tixnefiir 
and  the  plaintiff  did,  in  and  by  such  cognovit,  agree  to  ^/^m"  in 

which  plaintiff 
might  have  ob- 
tained judgment  against  8. : 
Held  that,  upon    this  declaration,   it  must  be  intended  that  the  person  to  whom 
defendant  indorsed  was,  and  was  known  by  plaintiff  to  be,  the  person  who  indorsed  to 
defendant ;  and  that  the  plea,  therefore,  yf^  sufficient,  though  it  did  not  state  in  what 
character  S,  had  been  sued  by  plaintiff,  the  action  against  defendant  being  in  any  case  a ' 
fraud  on  the  cognovit 

Held  also  tluit,  upon  general  demurrer,  the  plea  was  good,  though  it  did  not  allege 
the  cognovit  to  have  been  taken  before  the  action  commenced,  and  was  pleaded  in  bar  of 
the  acticm  genenlly,  and  not  in  bar  of  its  further  maintenance. 

give, 


Hall 

agaitui 
Cols. 
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18S6.  give,  and  in  pursuance  of  such  cognovit  did,  without 
the  knowledge,  authority,  or  consent  of  the  defendant, 
actually  give,  to  **  the  said  James  Stevoart^^  much  longer 
time  for  the  payment  of  the  said  bill  of  exchange  than 
the  time  in  which  the  plaintiff  might  and  would  have 
obtained  judgment  against  '^  the  said  James  Stewart^**  in 
the  said  action^  if  the  same  had. been  prosecuted  with 
due  diligence  and  without  such  granting  of  time  as 
aforesaid* 

General  demurrer,  and  jomder* 

Archhold  for  the  plaintiff,  first,  the  plea  is  in  bar  of 
the  action  generally :  but  it  is  not  averred  that  the  cog* 
novit  was  taken  before  the  commencement  of  the  action; 
and,  if  it  was  taken  after,  it  can  be  pleaded  only  in  bar 
of  further  maintenance  of  the  action*  And  this  objec- 
tion may  be  taken  on  general  demurrer*  Lee  r.  Leojf  (a) 
shews  that  the  ftjct  allied  in  the  plea,  if  it  took 
place  after  the  commencement  of  the  action,  could 
not  have  been  given  in  evidence  under  the  general  issuer 
before  the  late  rules ;  but,  if  the  objection  now  taken 
were  merely  matter  of  special  demurrer,  such  evidence 
could  not  have  been  excluded  under  the  general  issue* 
Secondly,  the  plea  does  not  state  whether,  in  the  action 
in  which  the  cognovit  was  given,  the  plaintiff  sued 
Stewart  as  drawer  or  first  indorser,  or  as  an  indorser 
subsequent  to  the  defendant  As  every  plea  must  be 
taken  most  strongly  against  the  party  pleading,  it  must 
be  taken  that  Stewart  was  sued  in  the  latter  character* 
Then  this  is  merely  the  case  of  time  given  to  a  party 
subsequent  to  the  defendant,  which  constitutes  no  dis- 

charge* 
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charge.     If  it  be  Bsid  that,  even  if  Stemart  was  sued  as        1856. 
an  indorser  subsequent  to  the  defendant,  still,  since  the 

Hall 

defendant,  if  the  plaintiff  now  recovered,  might  sue        agaimi 

CoLSa 

Stewarty  the  bringing  this  action  is  a  fraud  on  the  cog^ 
novit,  the  answer  is,  that  the  identity  of  Stewart  the 
drawer  with  Stewart  the  last  indorser  is  not  alleged  and 
cannot  be  presumed. 


JVightman  ccmtra.  As  to  the  first  point,  if  the  plea 
would  be  made  good  by  the  addition  of  the  word 
^*  further,"  the  objection  can  only  be  ground  for  special 
demurrer.  As  to  the  second  point,  the  identity  of  the 
party  appears  from  the  declaration,  where  the  person  to. 
whom  the  defendant  indorsed  is  called  ^^  the  said  James 
Stewart"  This  is  therefore  a  case  in  which  time  has 
been  given  by  the  plaintiff  to  a  party  prior  to  the  de» 
fendant.  Suppose  the  defendant  were  now  to  pay  the 
j^intifi^  be  would  have  no  remedy  over  against  Stewart^ 
for  the  right  of  action,  if  once  suspended  by  the  party 
entitled,  is  destroyed  for  all  collateral  purposes ;  Lord 
North  V.  Butts  {a) ;  and  the  present  defendant  is  no 
longer  liable  to  the  plaintiff,  Gould  v.  Bobson  (£),  where 
Lord  EUenborough  said  that  the  holder,  by  giving  time 
to  the  acceptor,  bound,  not  only  himself,  but  all  others 
whose  names  were  upon  the  bill,  from  suing  while  it 
was  in  his  hands.  Time  given  to  Stemart  in  one  cha^ 
meter  would  enure  to  him  in  another.  Indeed,  he 
cannot  properly  be  said  to  be  a  subsequent  party  to  the 
defendant,  for  he  could  not  have  sued  the  defendant, 
because  of  the  circuity  of  action,  though  there  could  be 

(a)  Dyer^  140  a.  pi.  39.  (6)  8  Bad,  576. 

no 
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1836.  no  such  objection  to  the  defendant  suing  Stewart :  Abbott 
'^^ '  C.  J.  in  Britten  v.  Webb  (a),  Chitty  on  Bills,  p.  29.  (8th 
^*^  ed.)  iLittledale  J.  Suppose  the  bill  to  be  accepted  by 
Stewart  and  indorsed  by  him  to  the  defendant  for  goods 
8otd  and  delivered,  and  that  afterwards  the  defendant, 
finding  himself  indebted  to  StevMirt  on  another  account, 
gives  him  the  bill  in  part  payment:  might^not  Stewart 
strike  out  his  own  name  ?]  If  he  wished  to  be  reheved 
from  his  situation  as  a  party  prior  to  the  defendant,  he 
would  strike  out  his  name :  if  he  lets  it  renuun,  the 
transaction  does  not  alter  his  relation  to  the  other 
parties. 

Archbold  in  reply.  If  an  indorsee  chooses  to  indorse 
back  to  his  indorser,  he  takes  upon  himself  whatever 
risk  may  accrue  from  the  indorser's  new  situation  as  a 
subsequent  party.  And,  if  time  be  given  to  the  first 
indorser  in  the  character  of  subsequent  indorser,  the 
intermediate  indorser  cannot  treat  him,  for  that  purpose, 
as  a  prior  indorser.  It  cannot  be  true,  generally,  that 
Stewart  could  not  sue  the  defendant :  for  suppose  the 
defendant  had  received  notice  of  dishonour,  but  had  not 
given  notice  to  Stewart ;  then  Stewc&ty  if  he  paid  the 
bilk  might  sue  the  defendant,  for  the  defendant,  for  want 
of  notice,  would  have  no  remedy  over  against  Stewart. 
But,  further,  there  is  at  any  rate  no  allegation  that  the 
plaintiff  knew  the  identity  of  Stewart ;  if  he  did  not, 
there  is  no  fraud  on  the  cognovit  in  his  now  suing  the 
defendant.  If  the  defendant  sued  Stewart  as  a  prior 
party,  Stewart  could  not  plead  the  cognovit  without 
averring  thf\t  he  had  paid  the  money. 

(a)  2B.iC.  485. 

Lord 
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■  J 

Hall 


Cmlb. 


Lord  Denmak  C.  J.  The  first  objection  appelurs  to       18S6.  i 

me  to  be  matter,  not  of  substance,  but  form.  As  to 
the  second  objection,  I  feel  some  doubt  whether  the 
defendant  should  not  have  averred  that  the  plaintiff 
knew  of  the  identity  of  the  party ;  for,  in  strictness,  it 
is  quite  consistent  with  this  record  that  he  should  have 
believed  that  these  were  distinct  parties.  But,  since  the 
declaration  describes  the  indorsee  of  the  defendant  as 
**  the  said  James  Stewart^'*  it  lay  upon  the  plaintifl^  if  he 
dealt  with  him  in  a  character  distinct  from  that  of 
indorser  to  the  defendant,  to  allege  it. 

Littledale  J.  The  plea  would  indisputably  have  been 
good,  if  it  had  distinctly  alleged  the  identity  of  James 
Stewarff  and  the  plaintiff's  knowledge  of  that  identity. 
Now  the  declaration  says  that  the  defendant  indorsed  to 
*<  the  said  James  Stewart"  who  indorsed  to  the  plaintiff. 
That  is  an  allegation  of  the  identity;  and,  as  the  plaintiff 
alleges  the  identity,  we  must  hold  that  he  knew  it.  That 
being  so,  if  he  took  the  cognovit  before  the  commence- 
ment of  the  suit,  he  cannot  recover,  since  by  giving  time 
to  any  party  he  discharges  all  subsequent  parties.  It  is 
consistent  with  the  plea  that  the  cognovit  might  have 
been  taken  before  the  action  commenced ;  and  therefore 
the  want  of  the  allegation  that  it  was  so  taken  is  only 
matter  for  special  demurrer. 

Williams  J.  I  think,  upon  the  allegations  in  the  de* 
claration,  the  identity  of  the  party  must  be  assumed. 
Then,  on  the  face  of  the  plea,  it  sufficiently  appears  that 
time  has  been  given  to  a  party  on  the  bill  prior  to  the 
defendant.  This  is  a  substantial  defence:  the  first 
objection  goes  only  to  the  form,  and  is  not  available  on 
general  demurrer. 

Vol.  IV.  Q  q  Coleridge 


Hall 
COI.S, 
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19S6.  CkxLBRiDGE  J.  On  this  record,  I  think  we  must  take  it 

that  the  plaintiff  knew  of  the  identity  of  the  party.  It 
would  then  be  a  fraud  on  the  cognovit,  if  it  was  given 
to  Skfwati  in  one  character,  to  sue  him  in  another. 
Then  the  case  comes  within  the  general  principle  that, 
if  you  give  time  to  a  party,  you  shall  not,  in  fraud  of 
that  arrangement,  sue  another  who  will  sue  him. 

Judgment  for  the^  defendant* 


3v«%^  Doe  on  the  Demise  of  Eleanor  Shellet  and 

*'~^  ^^  Others  against  Edlin  and  Another. 

Teitetrixde.  rpHIS  case  was  argued  in  Easier  term  1BS4  (ifw 

Ti§ed  csUtei  to  J.                                                                                                 *      -^ 

N.  in  fee,  in  26tb),  ou  a  rule  to  shew  cause  why  a  nonsuit  should 

trust  to  reoeiTe 

end  appij  the  not  be  entered,  by  Talfimrd  Serjt  and  Ccnxiing  against, 

proceed  to  the  

lueof&ythe  and  Jervii  and  Justice  in  support  of,  the  rule.     The 

tesutriz,  for  judgment  of  the  Court  states  the  facts  and  discusses  the 

ftom  andlml  authorities  SO  fuUy,  that  a  further  report  of  them  is 

rS^S-"^  unnecesssiy. 

&9  to  GOOTej 

theiaveto 

such  mesas  A  JjotA  Dbnmav  C.  J.  now  delivered  the  judgment  of 

should  bj  deed  ^   ^^^ 

or  will  appoint  the  Court  as  foUows :  — -• 

devise  over.  This  was  an  ejectment,  which  was  tried  before  my 

lifetime  of  the  brother  Gumq/f  at  the  Summer  assizes  for  the  county  of 

*^*mt^'''  (^^M^y  in  the  year  183S.     The  lessor  of  the  plaintiff 

death  of  &  in  claimed  as  heir  at  law  to  Jane  Netoell^  the  person  hist 

the  testatnx's  '^ 

lifetime  was  not  seised,  who  died  in  the  year  1880.     The  defence  set  up 

an  implied  re- 

i  of  the  was  under  a  will  of  Jane  Newell^  who,  being  seised  in  fee 


will. 

8.  That  the    pf  the  premises  in  question,  on  the  2Sd  of  Jufy  1613, 
to  N.  did  not     dcvised,  amongst  other  things,  as  follows :  — 

lapse  by  reason 

of  S,'b  death,  but  Tested  in  N,  at  the  death  of  the  testatrix. 
S.  That  the  estate  so  Tested  in  JV.  was  an  absolute  Ifgal  fee. 

"I  give, 
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*^  I  give,  devise,  and  bequeath  unto  my  friend  Charles  18S6. 
NunAf^  of  WcUlington  aforesaid,  draper,  all  my  real 
estates,  and  the  rest  and  residue  of  my  personal  estate,  SasLLnr 
whatsoever  and  wheresoever,  which  I  shall  die  seised  of  Ebux. 
or  entitled  unto,  to  hold  unto  him,  the  said  Charles 
Nundy^  his  heirs,  executors,  administrators,  and  assigns, 
upon  special  trust  and  confidence,  that  he  the  said 
Charles  Nuncbf^  his  executors,  administrators,  or  assigns, 
do  and  shall  receive  the  rents,  issues  and  profits  and  an- 
nual proceeds  thereof,  and  of  every  part  thereof,  and  pay 
and  apply  the  same  unto  and  to  the  use  of  my  sister 
Maty  MareUa  Maria  Scooltj  for  and  during  the  term 
of  her  natural  life,  for  her  own  sole  and  separate  use, 
as  if  she  was  sole  and  unmarried,  and  without  being 
subject  or  liable  to  the  control,  debts,  contracts,  and 
forfeitures,  disposal,  or  engagements  of  her  present  or 
any  future  husband ;  and  the  receipts  and  discharges  of 
the  said  Mary  Maretta  Maria  ScooU^  and  of  such  person 
or  persons  as  she  shall,  from  time  to  time,  direct  to 
receive  the  said  rents,  issues,  dividends,  profits,  and 
annual  proceeds,  shall  be  good  and  effectual  releases 
and  discharges  to  the  said  Charles  Nundy^  his  executors, 
administrators,  and  assigns,  for  so  much  money  as  in 
such  receipts  shall  be  acknowledged  or  expressed  to  be 
received.  And,  from  and  immediately  after  the  decease 
of  the  said  M.  M  M,  ScooU^  upon  this  further  trust, 
that  he  the  said  C  Nundy,  his  heirs,  executors,  admi- 
nistrators and  assigns  do  and  shall  convey  my  said  real 
estates,  and  assign  and  transfer  and  pay  the  rest  and 
residue  of  my  said  personal  estate  to  such  uses,  upon 
such  trusts,  and  to  and  for  such  intents  and  purposes, 
and  with  and  under  and  subject  to  such  powers,  pro- 
visoes, and  declarations,  and  in  such  parts,  shares,  and 
Q  q  2  proportions. 
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•18S6.       proportions,  as  she  the  said  M.  M.  M.  Scoolty  notwith- 
i  J    7^       standing  her  coverture,  by  any  deed  or  deeds,  writing 

SuEUKT  or  writings,  to  be  sealed  and  delivered  by  her,  in  the 
Esuv.  presence  of,  and  to  be  attested  by,  two  credible  wit- 
nesses, or  by  her  last  will  and  testament,  in  writing, 
purporting  to  be  her  last  will  and  testament,  or  codicil, 
to  be  signed,  sealed,  and  published  by  her  in  the  pre- 
sence of  and  to  be  attested  by  three  or  more  credible 
witnesses,  shall  give,  devise,  bequeath,  direct,  limit,  or 
appoint.  And  I  appoint  the  said  Charles  Nundy  sole 
executor  of  this  my  last  will  and  testament" 

Mrs.  ScooU  died  in  the  lifetime  of  her  sister  Jane 
NeaoeU^  four  years  before  the  summer  of  18SS;  but  th6 
latter  made  no  alteration  in  her  will.  Mr.  Nundy^  the 
trustee  named  in  the  will  of  Jane  Newelly  died  in  Ja- 
nuary 1833,  having  previously  made  his  will,  dated  12th 
oi  January  1831,  by  which  will,  after  reciting  the  be- 
quests in  the  will  of  Jane  Newell,  and  reciting  that  the 
said  real  or  personal  estates  were  not  given  over  in  the 
event  of  the  death  of  the  said  M.  M,  M.  Scoolt  in  the 
lifetime  of  the  said  Jane  Newell,  and  which  event  had 
happened,  and  that  doubts  were  entertained  whether 
the  said  Jane  Newell  left  any  heir-at-law  or  next  of  kin ; 
he  gave,  devised,  and  bequeathed  all  the  said  real  es- 
tates late  of  the  said  Ja^ie  Newell,  and  all  the  residue  of 
her  personal  estate,  unto  Thomas  Joy,  his  heirs,  exe- 
cutors, administrators  and  assigns,  to  hold  the  same 
or  such  part  thereof  to  which  no  better  tide  could  be 
shewn,  for  his  and  their  own  use  and  benefit ;  but,  in 
case  it  should  appear  that  the  said  Jane  Newell  left  an 
heir  at  law,  then  to  hold  the  same  in  trust  to  convey 
-  the  said  real  estates  to  such  heir ;  and,  in  case  it  should 
happen  that  the  said  Jane  Newell  left  next  of  kin,  then 

to 
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to  hold  the  residue  of  the  said  personal  estate  upon        1836. 
trust  to  assign,  transfer,  and  pay  such  residue  unto  such      _ 

DoK  aem« 

next  of  kin.  Shkllxt 

On  these  wills  being  proved,  the  counsel  for  the  Edui^. 
defendants  submitted  that  the  plaintiff  should  be  non- 
suited, as  the  effect  of  these  wills,  or  rather  of  the  first 
will  alone,  was  to  take  the  legal  estate  out  of  the  heir-at- 
law.  The  counsel  for  the  plaintiff  insisted  that  the 
will  had  no  such  effect,  inasmuch  as  Mrs.  Scook  died  in 
the  lifetime  of  her  sister  the  testatrix.  Mr.  Baron 
Gumey  said  he  should  not  nonsuit  the  plaintiff;  but 
he  gave  leave  to  move  the  Court  for  liberty  to  enter  a 
nonsuit;  and  he  summed  up  the  case  of  the  lessor  of 
the  plaintiff  as  to  his  pedigree ;  and  the  jury  found  a 
verdict  for  the  plaintiff.  A  rule  nisi  was  afterwards 
moved  for,  to  enter  a  nonsuit;  and  cause  has  since  been 
shewn  before  me,  my  hxoiher  Littledale^  my  late  brother 
Taunton^  and  my  brother  Williams. 

The  objections  to  this  will  of  Jane  Newell  branch 
themselves  into  three  heads :  — 

First,  that  there  is  an  implied  revocation  of  the  will 
arising  from  a  change  of  the  circumstances  of  the  testa- 
trix. 

Second,  that  the  devise  is  lapsed  in  consequence  of 
the  death  of  Mrs.  Scodt  in  the  lifetime  of  the  testatrix, 
and  that  the  objects  of  the  will  having  altogether  &iled 
and  become  inoperative,  the  trusts  expressed  in  the 
will  never  arose,  and  the  estate  never  vested  in  the 
trustee. 

Third,  that,  where  an  estate  is  devised  to  trustees  for 
particular  purposes,  the  legal  estate  is  vested  in  them 
so  long  as  the  execution  of  the  trust  requires  it,  and  no 
longer ;  and,  therefore,  as  soon  as  the  trusts  are 
either  satisfied,  or  become  inoperative  and  incapable  of 
r  Q  q  3  taking 
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1886.       tAking  eflect,  the  legal  estate  will  vest  in  the  person 
beneficially  entitled  to  the  property. 

Dob  cmb. 

BtuLLn  On  the  first  of  these  points  was  cited  Dof  dem.  Lan^ 

^  l&nau  cashire  v.  Lancashire  {a).  The  point  there  decided  was 
that,  whereas  it  had  been  before  considered  a  rule  of 
law  that  marriage  and  the  birth  of  a  child  amounted  to 
an  implied  revocation  of  a  will  of  lands,  the  Court,  in 
Doe  denu  Lancashire  v.  Lancashire  (a),  extended  the  rule 
to  the  case  of  marriage  and  the  birth  of  a  posthumous 
child :  the  decision  itself,  therefore,  has  nothing  to  do 
with  the  present  case :  but  the  plaintiff  would  contend  that 
.  the  opinions  expressed  by  the  Judges  in  that  cas<e  go  to 
shew  in  general  that  an  alteration  in  the  circumstances 
of  the  devisor  will  amount  to  a  revocation  of  the  will. 
But  the  language  of  Lord  Kenyan  evidently  shews  that 
he  confined  these  circumstances  to  what  related  to  the 
family  of  the  testator  himself,  and  that,  if  he  should 
many  and  have  children,  there  should  be  a  tacit  con* 
dition  annexed  to  the  will  itself  at  the  time  of  making 
it,  that  the  party  does  not  then  intend  that  it  should 
take  efiect  if  there  should  be  a  total  change  in  the  situ* 
ation  of  the  family.  But  the  change  here  made  is  the 
death  of  one  of  the  &mily  of  the  testatrix,  and  not  new 
objects  of  afiection  and  blood  arising  who  would  have  a 
better  claim  to  her  bounty.  Lord  Kenyon^s  language 
does  not  contemplate  any  such  case.  BuUer  J.  says  that 
an  alteration  of  circumstances  may  amount  to  a  revo* 
cation  of  a  will  of  lands;  but  his  comments  afterwards 
apply  to  the  case  then  before  the  Court  But  I  know 
of  no  case  where  it  has  been  held  that  the  removal  of 
an  object  of  affection  and  bounty  by  death  has  been 
taken  to  be  an  implied  revocation  of  a  will ;  and  in  my 

{a)  ST.  JL  49. 

opinioil 
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opikiioii  it  does  not  operate  sot  I  may  also  remaik        1836. 

(though  that  would  not  vary  the  decbbn  if  the  present       

Dos  dcnk 
case  were  within  it)  tnat  the  rule>  as  to  mtf  riage  and  the       anLL«r 

Inrth  of  a  child  amounting  to  an  implied  revoeation  of  4 

w31  of  kmdS)  is  not  of  anivo*sal  application;  ibr  it  doe^ 

not  apply  incases  where  the  whole  estate-is  not  devised 

by  the  former  will;  nor  where  a  man  has  been  married 

before,  and  lliere  are  children  of  the  first  marriage 

(f^  least  not  in  all  sach  cases),  nor  where  the  marriage 

is  in  contemplation,  and  the  intended  wife,  and  the 

children  the  testator  may  have  by  her,  after  her  mar^ 

riage,  have  a  provision  made  for  them  under  a  former 

will 

As  to  the  second  question,  whether  this  is  a  lapsed 
devise,  or  whether  the  estate  was  vested  in  the  trustee 
at  all,  I  may  here  state  that  there  is  no  doubt  whatever, 
at  the  present  day,  but  that  a  devise  like  the  present  to 
a  trustee  to  receive  the  rents  and  profits,  and  pay  them 
over  to  a  married  woman  for  her  separate  use^  and 
afterwatds  to  convey  them  as  she  shall  direct,  vests  the 
I^al  estate  in  the  trustee  {a) ;  but,  as  to  the  extent  of  the 
quantity  of  estate,  that  will  be  considered  on  the  tiiird 
point  of  the  case ;  and  therefore  this  trustee  had  the 
legal  estate  under  the  wiU. 

The  role  is  well  established  that,  if  a  devisee  dies  in  ' 
the  lifetime  of  the  devisor,  the  estate  lapses ;  but  that 
applies  to  cases  where  it  is  a  devise  of  the  legal  estate. 
It  has  also  been  held  in  Hartofs  Case  {h)  that  a  use 
will  lapse ;  as,  if  an  estate  be  devised  to  A.  for  the  use  of 
B^  and  B.  dies,  it  will  lapse ;  but  that  is  a  use  executed 

(a)  The  plaintiff's  couiimI  tAxeiMadi  thii,  as  a  general  propotttion» 
referring  to  Doe  dtm.  Booth  v.  Fieldt  QM,  i  Ad,  664, 

ib)  I  Leon.  25S.  AC  Cn.  EUm,  S4d.  (died.  Cm.  Di§>  IkmM{BL)f 
p.  SS2.). 

Q  q  *  by 
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li§§i       by  the  .statute,  and  is  the  same  thing  as  if  the  estate  had 
_^-    ■*       been  dieectly  devised  to  B. 

4hs^m7  J  will  not  saj  what  would  be  the  case  as  to  a  lapse  if 

YiiYnjT.  this  was  a  pure  naked  trust  with  nothing  for  the  trustees 
to  do.;  as  if  a  devise  was  to  A.  and  his  heirs  to  the  use 
'  of  4*  and  his  heirs  in  trust  for  A,  where  the  trustee  was 
1^  OEiere. nominal  party  to  keep  the  l^al  estate  in  him, 
to  prevent  its  gomg  to  the  cestui  que  trust,  and  the 
trustee  had  no  duties  to  perform;  but  this  is  a  trust 
where  duties  are  cast  upon  the  trustee;  he  is  to  receive 
the  rents  and  profits;  and,  therefore,  if  rent  becomes 
due  the  day  after  the  death  of  the  devisor,  or  if  a  field 
of  hay  or  corn  be  to  be  cut,  his  duty  is  to  possess  him- 
self of  them.  If  there  be  no  person  named  in  the  will 
to  receive  them,  a  court  of  equi^  must  say  what  is  to 
be  done  with  them.  Perhaps  this  illustration  does  not 
carry  the  case  further,  because,  if  the  legal  estate  does 
not  vest  in  him,  he  would  in  point  of  law  be  a  wrong- 
doer in  receiving  the  rents  and  profits. 

But  in  my  opinion  the  legal  estate  does  not  lapse 
according  to  the  rule  of  law  applicable  to  lapsed  devises. 
Whether,  if  the  trusts  become  inoperative  and  incapable 
of  being  carried  into  efiect,  the  legal  estate  will  be  taken 
out  of  him,  will  form  the  subject  of  consideration  on  the 
third  question  (a). 

The  third  question  is  one  of  more  difficulty.  In  Doe 
dem.  Placer  v.  NichoUs  {b)  Bayley  J.,  in  delivering  his 

(a)  In  addtdoii  to  Uie  cases  referred  to  in  tbe  judgment,  the  plaintiff's 
counsel  dted  JDoe  denu  BwrdOt  t.  WfigkU^  ^^*k  ^Ai.  7ia  (second 
point),  as  shewing  that,  where  an  estate  is  devised  on  a  trust  which  cannot 
be  executed,  the  devise  itself  becomes  void,  or  at  all  events  (no  beneficial 
interest  being  devised  to  the  trustee)  the  legal  use  results  to  and  is  ex- 
ecuted in  the  heir-at-law ;  on  which  last  point  they  referred  to  the  judg- 
ment of  Hohroyd  J.,  p.  79S.  They  also  cited  Com.  Dig.  UteSf  (D  S.); 
<<  So,  If  tbe  4ise  declared  is  void  or  impossible^"  &c. 

(b)  IB,4[C  336. 

judgment. 
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judgmeoty  says :  *^  It  may  be  laid  down  as  a  genelral        IWHi 

rule,  that  where  an  estate  is  devised  to  tmstees  for  par-^       "     ^ 

Dbit  dent* 

ticular  purposes,  the  legal  estate  is  vested  in  tbem  as  S^wur 
long  as  the  execution  of  the  trust  requires  it,  and  no  f^vun* 
longer,  and  therefore,  as  soon  as  the  trusts  are  satisfied, 
it  will  vest  in.  the  person  beneficially  entitled  to  it'' 
And  he  adds  that  Doe  dem.  White  v.  Simpson  {a)  and 
Doe  dem.  Pratt  v.  Timins  {b)  are  authorities  upon  that 
point.  And  Holroyd  J.  in  the  same  case  says  that  a 
trust  estate  is  not  to  continue  beyond  the  period  re-' 
quired  for  the  purposes  of  the  trust. 

If  the  rules  above  mentioned,  as  laid  down  by  these 
judges,  be  confined  so  as  to  say  that  the  tmstees  origin* 
ally  take  only  that  quantity  of  interest  which  the  pur- 
poses of  the  trust  require  as  iar  as  is  expressed  by  the 
words  used  in  the  instrument  itself,  or  by  the  apparent 
intention  of  the  maker  of  the  instrument  consistent  with 
the  language  of  it,  then  I  admit  the  rule  to  be  correct. 
But  if  it  be  meant  to  apply  to  all  cases  in  general  where 
the  trusts  are  no  longer  capable  of  being  carried  into 
efiect,  but  yet  the  instrument,  by  the  legal  construction 
of  it,  already  gave  an  estate  which  might  continue  for  a 
longer  period  than  that  during  which  the  objects  of  the 
trust  had  an  actual  existence,  then  that  in  my  mind  will 
admit  of  a  different  consideration. 

I  admit  that,  for  a  great  number  of  years  past,  the 
Courts  have  held  that  trustees  take  that  quantity  of 
interest  which  the  purposes  of  the  trust  require ;  and 
the  question  is,  not  whether  the  maker  of  the  instrument 
has  used  words  of  limitation  or  expressions  adequate  to 
convey   an  estate  of   inheritance,    but    whether    the 

(a)  5  EiUi,  162.  {h)  I  S.  ^  Aid.  530. 

exigencies 
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1886»  CEdgend^  of  the  trust  require  a  fee»  or  can  be  satisfied 

~  by  a  less  estate. 

Dob  d6in« 

SB*Lunr  This  Js  established  in  a  great  variety  of  cases  not 


agafmt 


necessary  fcnr  me  to  go  through :  they  are  of  a  very  mul- 
tifarious description,  and  many  of  them  embracing  very 
nice  distinctions,  and  admitting  a  difficulty  in  their  being 
reconciled* 

I  am  satisfied  with  their  establishing  the  rule  as  I 
have  above  admitted ;  they  will  be  found  in  the  references 
in  the  case  Doe  dem.  Player  v.  NichoUs  (a),  above  referred 
to,  and  in  the  references  in  the  cases  of  Doe  dem.  While 
t.  Simpson  (i),  and  Doe  dem.  PraU  v.  Ttmins  (c),  above 
mentioned  to  have  been  cited  by  Mr.  Justice  BayUy;  and 
I  may  refer  to  the  subsequent  cases  of  Warier  v.  Hut' 
ckinson  {d\  Glover  v.  Monckton  {e)j  Doe  denu  Brune  v. 
Martyn{g).  But  these  cases  are  such  as  that  the 
Courts  held  upon  the  construction  of  the  instruments 
themselves,  and  for  the  purpose  of  carrying  the  trusts 
into  execution,  and  in  some  instances  coupled  with  the 
apparent  intention  of  the  testator,  that  the  trustees  took 
only  an  estate  either  for  years,  or  for  an  uncertain 
chattel  interest,  or  for  the  lives  of  themselves'  or  others, 
or  a  base  fee  determinable  upon  certain  events;  and 
that  construction  has  been  put  upon  the  various  wills, 
though  in  some  of  them  the  testator  has  used  words  <^ 
limitation,  or  which  of  themselves  alone,  if  not  coupled 
with  other  expressions,  would  seem  to  carry  an  estate  of 
inheritance. 

But  I  think  that,  in  this  instance,  the  testatrix  has 

used  words  which  carry  an  estate  of  inheritance,  and 

• 

(a)  IB.iC  836.  (6)  5  Eatt^  162. 

(c)  iB.^Jld.  530.  (d)  1  A  4  C.  721. 

(e)  3 .9m;.  IS.  {jg)  Sir.  J-C497. 

Ihat 
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that  there  is  nothing  in  her  will)  either  in  expression       1896. 

or  apparent  intention,  which  shews  that  the  exigencies 

Dob  dcni* 

of  the  trust  can  be  satisfied  by  the  trustee  taking  a  less  «  8Hiu.Br 
interest  than  an  absolute  estate  in  fee  simple.  The  B»ub; 
trustee  is  to  convey  for  such  estate  as  the  sister  of  the 
devisee  may  direct,  and,  therefore,  may  have  to  do  so 
in  fee;  he  cannot  do  this  unless  he  has  an  absolute  fee, 
which  he  can  convey.  He  cannot  be  said  to  have  a  base 
fee  determinable  upon  certain  events,  for  what  b  the 
^ent  on  which  his  fee  is  to  determine?  The  answer  is, 
his  conveying  the  property.  But  when  he  conveys  there 
is  an  end  of  his  trust  and  estate  altogether,  which 
thereby  becomes  executed:  but  that  is  nothing  like  a 
base  fee  determinable  upon  events  which  make  it  cease 
before  it  comes  to  its  natural  termination  in  its  cha- 
racter of  a  fee  simple  of  inheritance.  A  determinable 
fee  ceases  upon  the  happening  of  a  certain  event  without 
the  aid  of  a  conveyance.  But  this  estate  of  the  trustee 
cannot  cease  until  he  has  made  a  conveyance  of  a  fee, 
or  some  beneficial  interest,  so  as  to  execute  his  trust. 
Till  that  is  done  I  think  that  the  trustee  retains  the 
legal  estate :  and  it  is  no  answer  to  say  that  some  col- 
lateral events  have  disabled  him  from  carrying  the 
trusts  into  efiect. 

I  have  not  adverted  to  the  case  of  Burgess  v.  Whenie{a\ 
dted  in  the  argument,  as  I  do  not  think  it  would  go  to 
decide  any  part  of  the  present  question,  even  if  it  could 
be  taken  as  clear  and  undoubted  law ;  as  to  which  see 
Lord  Herdejfs  note  in  page  259.  of  the  case. 

I  am  of  opinion,  therefore,  that  the  legal  estate  is  out 
of  the  lessor  of  the  plaintiff  who  claims  as  heir-at-law, 

(a)  1  W.  M  ISS.     &  a  1  JSden*s  Ca»  Ou  177. 

and 
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1856.  and  that  be  cannot  recover  in  ejectment:  and^  conse- 

.^     ,  quently,  the  rule  to  enter  a  nonsuit  must  be  made 

Dos  denif 

Shxllit  absolute. 
EouN.  Rule  absolute^ 


Tuaday,  BaTCHELDOR  OgamSt  HODOES. 


In  debt  for  a     jT^EBT  against  the  defendant,  as  assistant  overseer  of 

penidty,  on  ^^"^ 

tut.  17  G.  s.  the  parish  of  Nea>  Windsor^  for  a  penalty  of  20/.  on 

not  permitting  stat  17  G.  2.  c.  S.  s,  3,     The  declaration   stated  that 

ofm^poorn^  ^®  plaintiff,  at  the  several  times  &&,  was  an  inhabitant 

d^^taJd^"  of  the  said  parish,  and  the  defendant  wa^   assistant 

plaintiff  as  «'«n  Qverscer  in  the  said  parish;  it  then  stated  that  a  poor 

inhabitant  of  .       '^  '  «^ 

the  parish:"      fate  was  made  and   allowed,  and  notice  thereof  duly 

Held,  that  this  ^ 

fuffidentlj  given,  and  that  afterwards,  and   at  a  reasonable  and 

was  a  party  seasonable  time  in  that  behalf,  to  wit,  &c.,  the  plaintiff 

^o^deciar.  requested  the  defendant,   as  such  assistant  overseer, 

tite^defrodant  ^  permit  him  to  inspect  the  said  rate,  and  tendered 

„«a«i,tmt  ^^  defendant    1*.  for  the   same:   and,   although  the 

the  parish,  and  defendant,  as   such  assistant  overseer,  had   the  said 

alleged  that  he,  ^ 

as  such  assists     fate  in  his   possession,  yet  the   defendant  would  not 

ant  overseer, 

had  Uie  rate  in  permit  the  plaintiff  to  inspect  the  same  rate,  and  had 
Held,  Uiat  this    neglected  and  refused  &c« 

shewedhis duty  Second  plea.  That  the  plaintiff,  when  he  so  requested 
*°pf**'th*^*the  ^^'^  ^*^  "^^  *"y  right  whatever  to  inspect  the  said 
plaintiff  had  no  jaje,  the  said  rate,  at  the  said  time  when  Stc,  not 

right  to  inspect 

the  rate,  it  not    being  a  Subsisting  rate  for  the  relief  of  the  poor  of 

being  a  sub* 

sisting  rate,  or  the  Said  parish,  or  such  a  rate  as  the  plaintiff  was 
hewasentiUed    entitled  to  inspect     Verification. 

to  inspect : 

Held,  bad  on  general  demurrer. 

Conceded,  £at  no  answer  was  furnished  by  pleas  stating  facts  which  shewed  that  the 
time  for  appealing  against  the  rate  had  elapsed  before  the  request  to  inspect  was  made. 

Third 
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Third  plea.  That  the  said  rate  was  an  old  rale  JS96« 
made  for  the  relief  &c.,  tb  wit,  10th  Jtdy  1884,  after*  _*  ' 
wards  duly  allowed  by  two  justices  8cc.,  notice  whereof  ogoim^ 
was  duly  given  by  &c.,  on  the  18th  of  July  1884 ;  and 
that  the  time  of  appealing  against  or  questioning  the 
validity  of  the  said  rate  had  expired  long  before  the 
demand  of  inspection  by  the  plaintiff,  and  that  no 
appeal  had.  been  made  or  notice  given  by  the  plaintiff 
of  appeal  against  the  rate,  or  of  any  intention  on  his 
part  to  question  the  validity  of  the  rate,  before  or  at 
the  time  when  he  requested  &c. ;  wherefore  the  de- 
fendant did  not  permit  &c.,  but  did  refuse  &c.,  as  he 
lawfully  8cc.     Verification. 

Fourth  plea.  Allegation  of  the  making,  allowance 
and  notice  of  the  rate ;  and  that,  afler  it  was  made, 
allowed,  and  published,  to  wit,  17th  October  1884,  a 
general  quarter  sessions  of  the  peace  for  &c.  was  duly 
held  at  &c.,  being  the  next  general  quarter  sessions 
of  the  peace  held  &c.  afler  the  rate  was  made,  allowed, 
and  published  (for  the  purpose,  amongst  other  things, 
of  appeals),  and  that,  no  appeal  or  notice  of  appeal 
against  the  rate  having  been  made  or  given  by  the 
plaintiff  or  any  other  person  before  the  holding  of  the 
said  general  quarter  sessions,  although  sufficient  time 
for  such  purpose  intervened  between  the  making,  allow- 
ance, and  publication  of  the  rate  and  the  holding  of 
the  said  Court,  the  said  justices  so  assembled  at  &c. 
did  take  no  order  therein ;  and  that  the  time  for  taking 
such  order  therein  had  elapsed  long  before  the  plaintiff 
so  requested  &c.  Justification  and  verification  as 
before. 

General  demurrer  to  the  second,  third,  and  fourth 
pleas.    Joinder. 

Curwoodj 
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1836.  Cutaxiod^  far  the  plaintiff.    The  pleas  demurred  to 

appear  to  have  been  drawn  npon  the  assumption  that  the 
only  object  of  inq)ecting^  contemplated  by  the  statute, 
is  that  the  party  inspecting  may  appeal.  There  may  be 
other  reasons  for  allowing  inspection  ;  as,  for  instance, 
that  a  party  may  know  whether  he  is  entitled  to 
vote  at  an  election  of  a  member  of  parliament  The 
language  of  the  second  plea  is  unmeaning :  every  rate 
b  B  subsisting  rate,  however  old,  and  although  all  the 
arrears  be  paid. 

C^atmdl^  contra.  The  third  and  fourth  pleas  certainly 
cannot  be  supported.  But  the  second  plea  furnishes  an 
answer  to  the  declaration.  The  legislature  intended  to 
give  the  power  of  inspecting  such  rates  only  as  can  be 
enforced,  but  not  rates  which  do  not  subsist,  as,  for 
instance,  rates  which  have  been  quashed.  Also  the 
declaration  is  bad.  First,  it  does  not  show  that  the 
plaintiff  is  aggrieved.  It  merely  states  him  to  be  an 
inhabitant;  it  does  not  even  state 'that  be  is  rated.  In 
SpenceUy  v.  Bobinsan  (a)  it  was  held  that  a  plaintiff, 
under  this  section,  must  shew  that  he  is  actually 
aggrieved.  Tliat  case  was  considered  by  the  Court,  in 
BenneU  v.  Edwards  (ft) ;  in  which  case  a  party  was  held 
io  be  aggrieved  by  the  mere  refusal  to  allow  him  to 
inspect  the  rate.  But  there,  though  the  declaration  did 
not  aver  that  he  was  rated,  he  proved  at  the  trial  that 
be  was  in  fact  rated.  Here  the  objection  is  taken  on 
demurrer;  and  no  grievance  appears.  There  was  a 
new  trial  on  another  point,  in  BenneU  v.  Edwards  {b\ 
and  afterwards  a  rule  for  arresting  the  judgment  (r): 

(a)  3  A  *  a  658.  {b)  1 B.  i;  C  586. 

(c)  BmnOt  ▼•  Edwards,  SJS.4;a  702. 

and, 
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and,  on  the  lu'gament  upon  the  rule,  the  defendant  did       IBM. 
not  raise  the  point  now  under  consideration,  conceiTing, 
probably,  that  the  previous  decision  in  the  same  case 
shewed  that  the  objection  could  not  be  taken  after  ver? 
.diet.    This  also  accounts  for  the  objection  not  haying 
been  raised  in  the  argument  on  error  upon  the  judgment, 
in  Edwards  y.  Benneti  (a),  in  the  Exchequer  Chamber. 
Secondly,  the  declaration  states  only,  as  to  the  defendant 
ihat  be  was  assistant  oyerseer,  and  no  more.   That  is  not 
sufficient  on  demurrer.     In  the  first  case  oEBetmM  ▼• 
Edwards  {b)  the  declaration  stated,  in  some  counts,  that 
the  defendant  was  assistant  overseer ;  and,  the  general 
issue  being  pleaded,  it  appeared  at  the  trial  merely  that 
he  was  assistant  overseer,  under  stat.  59  G.  S.  c  12.  s.7. ; 
and  no  evidence  being  given  what  the  duties  were  which 
the  vestry  had  assigned  to  him,  the  Court,  after  verdict 
for  the  plaintiff,  directed  a  new  trial,  that  the  nature  of 
his  duties  might  be  ascertained.     They  must  therefore 
have  held  such  a  declaration  as  the  pres^it  bad  on 
demurrer.    On  the  second  trial  (c),  the  defendant  refused, 
upon  notice,  to  shew  his  appointment;  and  the  Judge 
left  it  to  the  jury,  on  the  evidence,  whether  it  was  part 
of  his  duty  to  produce  the  rate.     The  jury  having  found 
for  the  plaintiff  on  the  counts  charging  that  he,  as  assist- 
ant overseer,  had  the  rate  in  his  custody,  a  rule  was  ob- 
tained to  arrest  the  judgment,  on  the  ground  that  the 
declaration  did  not  shew  that  it  was  the  defendant's  duty 
to  shew  the  rate ;  and  the  declaration  was  held  good  after 
verdict  (d) ;  Littledak  J.  saying  there  was  ^  only  just 
sufficient  on  the  record  to  turn  the  scale  against  the 

(a)  eBing.  33a  (6)  7^.  j-  C  5%e. 

(c)  Note  (a)  to  Bennett  t.  JEdwardi,  7  S.  f  C  594. 
{d)  Bennett  t.  JEdwardi,  SB.^a  708. 

defendant;'' 
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19i6.  defendant ;  **  which  appears  also  to  have  been  the  opinion 
of  the  other  Judges.  They  would  therefore  have  held 
the  objection  fatal  before  verdict  This  judgment  was 
affirmed  on  error  brought;  Edwards  v.  Bennett  {a).  There 
Tindal  C.  J.  said,  '^  Had  the  objection  been  made  on 
demurrer,  it  must  have  prevailed ;  but  there  is  enough 
to  enable  us  to  intend,  after  verdict,  that  he  was  found 
to  be  a  person  liable  to  the  penalties  of  the  act"  The 
cases  are  therefore,  on  the  whole,  in  favour  of  the  ob- 
jection thus  taken.  It  will  be  said  that  here  the  defend- 
ant is  alleged,  as  assistant  overseer,  to  have  had  the  rate 
in  his  possession.  But  that  was  also  alleged  in  the  de- 
claration in  Edwards  v.  Bennett  {a). 

Curwood,  in  reply.  As  to  the  objection,  that  no 
grievance  is  shewn,  the  language  of  the  second  section  is 
*<  all  and  every  the  inhabitants ;"  and  that  of  the  third 
<'  any  inhabitant  or  parishioner."  The  mere  refusal  to 
permit  inspection  to  an  inhabitant  is  a  grievance  within 
the  terms  of  the  act  As  to  the  o^her  objection  to  the 
declaration,  the  averment,  that  the  defendant  had  die 
possession,  clearly  satisfies  the  requisite  of  shewing  his 
duty;  no  other  party  could  be  applied  to  for  inspection. 
In  the  cases  cited,  it  was  not  necessary  to  decide  more 
than  that  the  objection  failed  after  verdict :  no  inference 
can  be  drawn  from  them  that  it  would  have  prevailed 
on  demurrer. 

Lord  Denman  C  J.  The  pleas  appear  not  to  be 
insisted  upon ;  and  I  think  tlie  declaration  good. 
Spenceley  v.  Rcbinson  (b)  certainly  introduced  a  new 
term  into  the  statute;  and  I  think  the  ruling  in  that 

(«)  BBing.  23a  (6)  SB,  j-  C  658. 

case 


\ 
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case,  as  to  the  present  point,  must  be  considered  as 
abandoned  by  general  consent  An  inhabitant  may  ^  be 
aggrieved  by  the  very  fact  of  not  being  rated.  As 'to  ^"^"^ 
the  other  point,  the  doubt  of  Lord  Chief  Justice  Tindtd 
is  certainly  of  great  weight,  and  entitled  to  the  highest 
respect  He  might,  perhaps,  be  speaking  of  a  special 
demurrer.  But  at  all  events,  as  the  defendant  here  is 
.  stated  to  have  had  possession  of  the  rate  as  assistant 
overseer,  every  necessary  point  is  upon  the  record ;  the 
act  comprehends  every  ''other  person  authorised"  to 
take  care  of  the  poor;  and  J.  do  not  see  how  it  was 
possible  to  bring  the  defendant  more  distinctly  within 
its  provisions. 

LiTTLEDALE  J.  One  objection  to  the  declaration  is  dis- 
posed of  by  Bennett  v.  Edwards  (a).  That  case  shews  that 
an  assistant  overseer  is  within  the  act  As  to  the  other 
objection,  the  act  does  not  require  that  the  party  apply- 
ing should  be  more  than  an  inhabitant :  the  declaration 
is,  therefore,  sufficient  There  are  many  purposes  for 
which  persons,  as  inhabitants,  may  require  inspection. 
They  may  wish  to  vote  for  a  member  of  parliament,  or 
to  exercise  other  privileges  dependent  upon  their  being 
rated.  At  all  events,  as  the  statute  does  not  require  that 
the  applicant  should  be  rated,  we  have  no  right  to 
import  such  a  requisite. 

Williams  J.  It  seems  to  me  that  the  plaintiff  is  a 
party  aggrieved  within  both  the  intent  and  words  of  the 
act  As  to  the  other  objection,  a  doubt  arose  in  Bennett 
v.  Edwards  {b)  as  to  what  was  the  duty  of  the  assistant 

(a)  %B,^C.  70S.  (6)  1  B.  ^  a  586. 
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1896.  overseer  in  the  particular  instance;  and  the  case  W89 
sent  down  for  a  new  trial,  in  order  that  this  might  be 
ascertained.  Here  the  question  arises  on  the  record, 
and  I  think  that  sufficiently  shews  the  duty.  Besides, 
the  statute  adds  the  words  ^'  or  other  person  authorised 
as  aforesaid.'^ 

Coleridge  J.  I  think  Mr.  Channell  was  right  in  not . 
insisting  upon  the  pleas.  I  will  merely  observe,  as  to 
the  second  plea,  to  prevent  mistakes  on  the  part  of 
overseers,  that  it  appears,  on  comparing  stat  17  6. 2. 
c  3.  with  stat.  17G.  2.  c.  38.  {a\  that  the  duty  applies 
as  well  to  old  rates  as  to  any  others,  and  that  the 
public  are  equally  entitled  to  inspect  all.  As  to  the 
first  objection  to  the  declaration,  it  would  be  strange  if 
it  were  not  sufficient  to  follow  the  act.  The  act  (sect.  2.) 
says  *^  all  and  every  the  inhabitants  of  the  said  parish,'' 
and  the  declaration  alleges  that  the  plaintiff  was  an  in- 
habitant of  the  said  parish.  As  to  the  other  objection, 
the  words  of  the  act  (sect  8.)  are  "  churchwarden  or 
overseer  of  the  poor,  or  other  person  authorised  as 
aforesaid,''  that  is,  by  reference  to  the  first  section,  *^  au- 
thorised to  take  care  of  the  poor  in  every  parish,"  Sic 
The  statute  is  therefore  applicable  in  terms. 

Judgment  for  the  plaintiff  (i)« 

(a)  See  sections  13,  14,  15. 

(6)  See  WhUchtarch  t.  Chapman^  SS.j;  Ad.  69U 
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Franklin  against  Miller.  ^Vie«fey, 

°  January  2dth. 

ASSUMPSIT.  The  first  count  stated  that  defendant,  Declaration 
...,,,,.  ,  ,     ,  itated  that  de. 

bemg  indebted  to  divers  persons,  undertook,  by  a  fendant,  being 
certain  agreement,  to  pay  plaintiff  the  full  amount  of  all  certain  persons, 
accounts  paid  for  defendant  by  him,  with  the  expenses,  ^n^ffthe^^ 
and  further  to  pay  over  to  plaintiff  40/.  per  quarter  of  his  I|^"°Jg^^JI?u 
(defendant's)  salary,  until  the  said  debts  should  be  fully  ^  >houid  settle 
settled;  and  that,  by  the  said  agreement,  plaintiff  agreed  and  also  to  pay 
to  advance  a  sovereign  per  week,  and  the  rent  of  5L  5s.f  quarter  on 
also.  Mr.  Moxey  5L  Ss.  2(2.,  and  Mr.  Morrison  5U  per  the  said  debts 
quarter  out  of  the  said  40/.,  which  would  become  due  aettJed;  and  ^ 
respectively  on  the  first  days  of  Jantiaiy^  Aprils  JuLy^  to^wmcfto^ 
and  October^     And  that,  in  consideration  of  the  pre-  d«*«»d*nt  i'- 

^  *^         per  week,  and 

mises,  and  of  plaintiff's  promise  to  perform  the  agree-  certain  other 

^  ,  .  sums,  out  of 

ment,  defendant  promised  to  perform  &c.  on  his  part,  the  sums  of 

A111  ii*«/«iA  1  T  t         1  ^XA,\  that,  in 

And  although  plamtiff  on  &c.,  and  on  divers  other  days  consideration  of 
&c.,  paid  for  defendant  to  divers  persons,  to  wit,  &c.  mi8e,defen^t 
(naming  them),  divers  accounts,  being  debts  due  and  J^^^cS^" 
owing  from  defendant  to  those  persons  respectively,  and  ^^!^^^ 
amounting  in  the  whole  to  a  large  &c.,  to  wit  281/.,  the  J^^'/P?^** 

fendant  to 
diTen  parsons  (naming  them)  to  the  amount  of  S812. ;  that  the  whole  amount  of  debts  was 
not  yet  settled ;  and  that  sereral  sums  of  40^  had  become  due  from  defendant  under  the 
agreement,  which  had  been  paid  to  the  amount  of  16(ML  only,  but  the  rest  were  unpaid. 

Plea,  as  to  two  of  the  sums  of  40^.,  that,  before  they  became  due,  plaintiff  had  omitted 
to  pay  certain  of  the  debts  due  <b  creditors  of  defendant  (naming  them),  other  than  the 
creditors  named  in  the  declaration,  which  he  might  have  paid ;  and  had  also  omitted,  after 
the  last  payment  of  40A,  to  pay  defendant  R  per  week;  wherefore  defendant  in  a 
reasonable  time,  and  before  the  two  sums  in  question  were  due,  rescinded  the  contract. 

Replication,  that,  before  and  at  the  time  of  the  last  payment  of  40/.,  defendant  was 

*1adebled  to  plaintiff  in  the  sum  of  5(tf.  and  more,  in  respect  of  the  monies  paid  by  plaintiff 

for  defendant  as  in  the  first  count  mentioned ;  and  that  the  said  40/.  was  insufficient  to 

discharge  the  amount  in  which  defendant  was  so  indebted  to  plaintiff,  and  for  whidi  the 

agreement  was  a  security : 

Held,  dial  the  plea  was  bad,  as  shewing,  at  most,  oniy  a  partial  failure  of  performance 
by  the  plaintiff,  which  did  not  authorise  the  defendant  to  rescind  the  contract. 

Qucre,  wbelfaer  the  replication  was  good.     Held,  by  CoUridge  J.,  that  it  was  bad. 

R  r  2  full 
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and  ought  to  have  paid  to  plaintiff  according  to  the 

agahui  agreement,  whereof  &c.  (notice  to  defendant):  and 
although  since  the  making  of  the  agreement,  and  before 
the  commencement  of  this  suit,  divers,  to  wit,  five  of  the 
sums  of  40/.  in  the  agreement  mentioned,  have  become 
due  from  defendant  to  plaintiff  according  to  the  agree- 
ment, to  wit,  on  October  1st  1833,  and-the  first  days  of 
Jantiary,  Aprils  Jofy,  and  October  1834,  and  although 
the  debts  mentioned  in  the  agreement  have  not  been 
fully  settled,  and  although  defendant  hath  paid  a  part, 
to  wit,  160/.  of  the  amount  of  the  said  accounts  so  paid 
as  aforesaid,  and  of  the  said  sums  of  40/.  so  due  as  afore- 
said, yet  &c.,  breach,  that  defendant  hath  not  paid  the 
residue  of  the  full  amount  of  the  said  accounts,  or  of 
the  said  sums  of  40/«  which  became  due  as  aforesaid, 
though  requested,  to  wit  on  &c.,  so  to  do ;  and  there  is 
now  due  to  plaintiff  &c.  The  same  count  also  charged 
a  breach  of  contract  by  defendant,  in  not  paying  ex- 
penses incurred  by  plaintiff  in  settling  the  accounts  paid 
as  aforesaid. 

Third  plea,  as  to  the  first  three  sums  of  40/.,  payment 
Fourth  plea,  as  to  the  non-payment  of  two  sums  of 
40/.,  alleged  in  the  declaration  to  have  become  due  Jidy 
1st  and  October  1st,  1834:  that  long  before  the  same 
or  either  of  them  became  due,  to  wit.  May  1st,  1834, 
and  on  divers  other  days  and  times  afterwards,  and 
before  the  said  1st  otjuly  1834,  there  were  persons,  to 
wit,  &c.  (mentioning  three  persons  different  from  those 
named  in  the  declaration),  the  residue  of  the  said  persons, 
to  whom  defendant,  at  the  time  of  the  making  of  the  said 
agreement,  was,  and  then  still  continued,  indebted  in 
divers  sums  of  money,  whereof  plaintiff  then  had  no- 
tice, and  plaintiff  could  and  might  then  have  fiilly  paid 

or 
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or  otherwise  settled  their  said  debts^  had  he  used  due  and  Id^. 
reasonable  care  and  diligence  in  that  behalf;  but  plain- 
tiff  did  not  nor  would  fully  pay  or  settle  the  same,  and  agahut 
carelessly  and  negligently  suffered  and  permitted  the 
same  to  be  and  remain  unpaid  and  unsettled.  And 
defendant  further  saith  that,  although  he  did  afterwards, 
to  wit,  April  1st  1834,  pay  to  plaintiff  the  said  sum  of 
40/.  to  be  by  defendant  paid  to  plaintiff  on  that  day 
for  the  purposes  in  the  said  agreement  mentioned ;  yet 
plaintiff  did  not,  nor  would,  thereout  or  otherwise,  at 
any  time  afterwards,  although  often  requested  so  to  do, 
advance  to  defendant  a  sovereign  per  week,  but  wholly 
neglected  so  to  do ;  and  thereupon  defendant,  within  a 
reasonable  time  then  next  following,  and  before  the  said 
last  mentioned  sums  of  40Z.  became  due  and  payable,  to 
wit.  May  20th  1834,  rescinded  and  put  an  end  to,  and 
abandoned  the  said  agreement,  and  gave  plaintiff  notice 
thereof,  and  that  defendant  should  not  require  plaintiff 
to  perform  the  same  ii)  any  thing  further  on  his  part 
and  behalf  to  be  performed  and  fulfilled.  Verification. 
Replication  to  the  fourth  plea,  that,  before  and  at  the 
time  when  defendant  paid  plaintiff  the  sum  of  40/.  in 
that  plea  alleged  to  have  been  so  paid,  defendant  was 
indebted  to  plaintiff  in  a  large  sum  of  money,  to  wit, 
501.  and  more,  for  and  in  respect  of  the  said  money 
paid  by  plaintiff  for  defendant  as  in  the  said  first  count  is 
mentioned ;  and  that  the  said  last  mentioned  sum  of  40/., 
at  the  time  when  the  same  was  paid  by  defendant  to 
plaintiff,  was  of  less  amount  than,  and  was  insufficient  to 
satisfy  or  discharge,  the  said  money  in  which  defendant 
was  indebted  to  plaintiff  as  last  aforesaid,  and  for  which 
money  the  said  agreement  in  the  said  first  count  men- 
tioned was  then  a  security  to  plaintiff.     Verification. 

R  r  3  Demurrer 
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Demurrer  to  the  replication,  assigning  for  cansesy 
that,  although  the  defendant  hath,  in  his  fourth  plea, 
alleged  that  he  paid  plaintiff  the  40/.  for  the  purposes 
of  the  agreement,  the  plaintiff  hath  not  in  bis  repUcation 
shewn  any  excuse  for  not  applying  it  to  those  purposes, 
and  hath  endeavoured  to  apply  it  to  other  purposes  and 
debts  which  by  law  he  could  not  do ;  that  the  replica* 
tion  does  not  specifically  shew  how  the  40/.  was  apprcH 
priated,  nor  what  was  the  subject-matter  of  the  debt 
due  irom  defendant  to  plaintiff;  that  the  replicatioB 
is  a  departure;  and  that,  although  defendant  in  his 
fourth  plea  hath  shewn  another  breach  byplaintiff  of  die 
said  agreement  su£Bcient  to  enable  defendant  to  rescbd 
the  same,  plaintiff  hath  not,  by  his  replication,  traversed 
or  denied,  or  confessed  and  avoided  the  said  breach, 
and  hath  admitted  it.    Joinder  in  demurrer. 


R.  V.  Rickards  in  support  of  the  demurrer.  The 
replication  admits  that  the  sum  of  40/.  was  received, 
and  was,  by  agreement,  to  be  appropriated  to  a  par- 
ticular purpose.  It  could  not  be  applied  to  a  different 
one,  by  making  a  set-off  of  the  demand  to  which  it  was  so 
applied.  The  question  then  may  be,  whether  the  fourdi 
plea  is  one  which  would  be  bad  on  general  demurrer. 
Now,  whether  the  word  "  rescinded "  be  correctly 
used  in  the  plea  or  not,  still,  where  two  parties  have 
agreed  to  do  certain  acts  concurrently,  and  one  seeks 
to  enforce  performance  by  the  other,  it  is  a  suffident 
answer  that  he  himself  has  not  fulfilled  his  part  of  the 
contract.  The  defendant  here  was  not  bound  to  go  on 
paying  the  sums  of  402.  although  they  were  not  pro- 
perly applied.     In   Withers  v.  Reynolds  (a),  where  the 

(a)  2  P.  j-  ^d.  882. 

defendant 
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defendant  agreed  to  supply  the  plaintiff  with  straw  at 
so  much  per  load,  to  be  paid  for  (as  the  Court  construed 
the  agreement)  on  delivery,  it  was  held  that,  on  the 
plaintiff's  refusal  to  continue  paying  on  delivery,  the 
defendant  might  leave  off  sending  straw,  and  that  he 
was  not  obliged  to  go  on  with  the  supply  and  bring  a 
cross^action.  The  judgments  of  the  Court  in  that  case 
apply  to  the  present  The  plaintiff  here  was  to  pay  a 
sovereign  per  week  out  of  the  40/.  which  the  defendant 
was  to  advance.  By  ceasing  to  pay  the  sovereign,  he 
virtually  put  an  end  to  the  contract.  IColeriti^e  J.  Is 
not  there  a  distmction  between  a  partial  and  a  total 
non-performance?]  In  Withers  v.  Beynolds{a)  the 
plaintiff  had  only  refused  to  pay  for  one  load  of  straw ; 
yet  the  defendant  was  held  to  be  discharged  from  his 
contract. 


1896. 
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W.  Clarkson,  contra.  The  replication  is  good.  The 
declaration  shews  that  the  payments  of  4iOk  by  the 
defendant  were  to  be  antecedent  to  those  which  the 
plaintiff  was  to  make,  but  that  the  plaintiff  had,  in  fact^ 
paid  a  considerable  sum,  in  advance,  to  certain  persons 
named.  Then  the  plea  alleges  that  before  July  1,  1884, 
there'  were  persons  (naming  them)  whom  the  plaintiff 
might  have  paid  but  did  not^  and  that,  although  the 
defendant  on  April  1st,  18S4,  paid  the  plaintiff  40/.,  to 
be  applied  to  the  purposes  of  the  agreement,  yet  the 
plaintiff  did  not  afterwards  advance  the  sovereign  per 
week.  To  the  new  matter  so  alleged,  the  replication  is 
an  answer.  It  states  that,  when  the  40/.  was  paid  on 
jipril  lst>  1884,  the  defendant  was   indebted  to  the 


(a)  2£,iJd,  88S. 
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ISfiA  pUuDtiff  in  a  large  sum,  for  money  paid  by  cbe  pbunti^ 
as  stated  in  the  first  count,  that  is,  in  discharge  of  the 
debts  there  referred  to,  beyond  the  amount  advanced 
by  the  defendant.  It  does  not  (as  is  suggested  on  the 
other  side)  claim  to  appropriate  the  402.  to  demands  of 
the  plaintiff  on  other  accounts  than  those  comprehended 
in  the  agreement.  The  replication  here  is  like  the  sur- 
rejoinder in  Calvert  v.  Gordon  (a),  which  was  hdd  good. 
The  plaintiff  shews  that  he  has  performed  his  contract 
as  long  as  he  had  the  n^eans.  The  fourth  plea  discloses 
no  act  done  by  him  which  could  warrant  the  defendant 
in  rescinding  the  contract  On  this  point  Withers  v. 
Beynolds{a)f  and  particularly  thejudgmentof  Po/^eson  J. 
there,  is  an  authority  for  the  plaintiff. 

JR.  F.  BichardSf  in  reply.  One  object  of  the  agree- 
ment was,  that  out  of  the  40/.  the  plaintiff  should  be 
enabled  to  pay  the  defendant  a  sovereign  per  week. 
The  plaintiff  cannot,  in  his  replication,  set  up  a  right 
to  retain,  inconsistent  with  the  stipulations  of  his  agree- 
ment. 

Lord  Denman  C.  J.  The  defendant,  by  his  plea,  says, 
**  true  it  is,  I  did  not  pay  the  sums  claimed,  but  there 
were  some  debts  which  you  might  have  paid  and  have 
not,  and  you  have  not  paid  me  the  sovereign  per  week; 
therefore  I  have  rescinded  the  contract"  And  this  is 
said  when  the  plaintiff  is  considerably  in  advance.  It 
is  clear  that  the  defendant  had  no  right  to  treat  the  con- 
tract as  rescinded.  That  is  illustrated  by  the  judgment 
of  Patteson  J^  in  Withers  v.  Reynolds  (ft),  where  it  is  said, 

X 

'   (a)  7S.iC.609.  (»)  9S.  ^  Jd.  882. 

"If 
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'<If  the  plaintiff  had  merely  failed  to-pay  for  any  par--  IffiNS 
tiMlar  load,  that,  of  itself,  might  not  have,  been  an 
excuse  to  the  defendant  for  deliverbg  no  more  straw.** 
As,  therefore,  the  defendant,  here,  has  not  shewn  a 
valid  excuse  by  his  plea,  it  is  unnecessary  to  consider 
whether  or  not  the  replication  be  bad. 

LiTTLEDALE.  J.  With  respcct  to  the  plea,  the  plain* 
tiff  may  say,  **  assuming  that  there  has  been  a  default 
made  as  to  my  part  of  the  contract,  it  is  only  a  partial 
breach,  and  the  defendant's  argument  would  go  the 
length  of  insisting  that  if  I  had  in  any  one  week  omitted 
to  pay  the  sovereign,  he  might  put  an  end  to  the  con<» 
tract,  and  deprive  me  of  all  the  money  I  have  paid  in 
advance :  for  he  states  that  he  has  rescinded  the  agree- 
ment altogether."  It  is  a  clearly  recognised  principle 
that,  if  there  is  only  a  partial  failure  of  performance  by 
one  party  to  a  contract,  for  which  there  may  be  a  com- 
pensation in  damages,  the  contract  is  not  put  an  end  to. 
In  Boone  v.  ^re  (a),  which  was  an  action  of  covenant 
on  a  deed  whereby  Uie  plaintiff  conveyed  to  the  defend- 
ant the  equity  of  redemption  of  a  plantation  with  the 
stock  of  negroes  upon  it,  in  consideration  of  an  annuity, 
and  covenanted  that  he  had  good  title  and  was  lawfully 
possessed  of  the  negroes,  and  the  defendant  covenanted 
that,  the  plaintiff  performing  every  thing  in  the  deed  con- 
tained on  his  part,  he  would  pay  the  annuity,  and  the 
breach  alleged  was  non-payment,  the  defendant  pleaded 
that  the  defendant  was  not  lawfully  possessed  of  the 
negroes.  On  demurrer  to  the  plea,  Lord  Mansfield 
said,   **  The  distinction  is  very  clear.    Where  mutual 

(a)  1  H,  Bk  S7S.  Dote  (o). 

covenants 
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1886.  covenants  go  to  the  whole  of  the  ocmsideration  on  botk 
""■""■^  sides,  they  are  mutual  conditions,  the  one  precedent  to 
ogaiiut  the  Other.  But  where  they  go  only  to  a  part,  where 
a  breach  may  be  paid  for  in  damages,  there  the  defend- 
ant has  a  remedy  on  his  covenant,  and  shall  not  plead 
it  as  a  condition  precedent  If  this  plea  were  to  be 
allowed^  any  one  negro  not  being  the  property  of  the 
plaintiff  would  bar  the  action."  So  here^  it  cannot  be 
contended  that,  if  in  any  one  week  the  sovereign  had  been 
unpaid,  that  default  would  put  an  end  to  a  contract 
made  up  of  several  stipulations,  some  of  which  have 
been  executed.  It  is  immaterial  to  consider  whether 
or  not  the  replication  be  good. 

WiixjAMB  J.  concurred. 

Coleridge  J.  I  think  both  the  replicatim  and  the 
plea  bad.  The  plea  is  not  good,  unless  one  party  to  a 
contract  like  this  may  treat  it  as  rescinded,  if  the  other 
fails  in  the  slightest  degree  to  perform  his  part  of  it 
The  rule  is  that,  in  rescinding  as  in  making  a  contract, 
both  particis  must  concur.  In  Withers  v.  BeynoUs(a) 
each  load  of  straw  was  to  be  paid  for  on  delivery. 
When  the  plaintiff  said  that  he  would  not  pay  for  the 
loads  on  delivery,  that  was  a  total  failure;  and  the  plain- 
tiff was  no  longer  bound  to  deliver.  In  such  a  case  it 
may  be  taken  that  the  party  refusing  has  abandoned 
the  contract.  The  present  case  is  different;  and  the 
plaintiff  is  entitled  to  judgment 

Judgment  for  the  plaint^. 

(a)  ^B.^AdU  882. 
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The  King  against  The  Inhabitants  of  Whiston,  »vdii««%, 

January  971k. 

r^N  appeal  against  an  order  of  two  Justices,  whereby  Under  iul 
Thomas  May  and  bis  wife» and  their  chitdren,  were  lects.!.' s., 
removed  from  the  parish  of  SaitU  Miry  in  the  town  of  ^r^^elceuT 
Natingkam  to  the  township  of  W/iiston  in  the  West  J^Shi^r* 
Biding  of  Yorkshire,  the  sessions  confirmed  the  order,  S^*u^^^^ 
subject  to  the  opinion  of  this  C!ourt  upon  die  following  "^^  for^e 

purpose  Of  set- 

case.  tlement,  unlets 

notice  has  been 

The  pauper,  a  poor  boy  of  and  legally  settled  in  the  given  to  the 
township  otDinningion  in  the  said  West  Riding,  was,  latter  parish, 
in  DteenAer  1818,  pursuant  to  an  order  of  two  Justices  ^^  before 
of  the  said  Ridings  bound  apprentice  by  the  church-  ^*^*^ 
wardens  and  overseers  of  the  poor  of  Dinningion,  to      "J"**  ^nst^ 
Jgma  Herringf  residing  within  the  township  of  Whiston  o^^r  of  re- 

,    ,  .  moTal  grounded 

in    the    same    Riding,    by    indenture    duly    signed  onsucbinden. 

ture,  the  re- 

and  allowed,  for  a  term  therein  mentioned;   and  he  spondentoara 
served  Herring  under  the  indenture  for  more  than  thefixvtin- 
forty  days  in  Whiston.    The  township  o(  Dinnington  is  l^*^oU«T* 
about  five  miles  from  the  township  of  Whiston  /  each  ^^d^^*^°,S, 
township  maintains  its  own  poor  separately ;  and  both  contrary,  Uw 
are  witliin  the  same  county,  and  within  the  jurisdiction  presumed. 
of  the  peace  of  the  two  magistrates  who  made  the  order 
for  the  binding,  and  who  afterwards  signed  their  allow* 
ance  of  the  indenture.     On  the  hearing  of  the  appeal 
at  the  general  quarter  sessions  for  the  town  and  county 
of  the  town  of  Nottingham,  the  respondents  refused  to 
call  evidence  to  prove  that  notice  was  given   by  the 
overseers  of  Dinnington  to  the  overseers  of  Whiston,  of 
their  intention  to  bind  out  such  apprentice,  no  evidence 

having 
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having  been  offered  by  the  appellants  to  prove  that 
sach  notice  was   not  i;iven.      The  question   for  the 
against        opiniou  of  this  Court  was^  whether  the  respondents 

ITie  Inhabit-  %  t  t         %         •  -.1 ^ 

aotsof        were  bound,  under  the  circumstances,  to  prove  tnaC 
notice  was  given. 

JVhitehurst,  in  support  of  the  order  of  sessions. 
First,  if  the  notice  was  not  in  fact  given  acoording  to 
Stat  56  G.  5.  c.  139.  s.  2.  (a),  the  binding  b  not  there- 
fore void.  The  object  of  the  statute,  as  appears  from 
the  preamble,  was  the  protection  of  poor  children 
by  enforcing  an  application  to  justices,  and  a  prop^ 
enquiry  by  them,  before  the  binding  takes  place.  Sect. 
5.  enacts,  '^  that  no  setdement  shall  be  gained  by  any 
child  who  shall  be  bound  by  the  officers  of  any  parish, 
township  or  place,  by  reason  of  such  apprenticediip, 
unless  such  order  shall  be  made,  and  such  allowanoes 
of  such  indenture  of  apprenticeship  shall  be  signed,  as 
hereinbefore  directed;"  but  that  cannot  mean  that  the 
settlement  shall  be  defeated  if  the  child  has  not  been 
bound  under  all  the  circumstances  and  with  all  the  pre- 
liminaries required  by  the  previous  sections.  If  that 
were  so,  it  would  follow  that  the  master,  who  is  not 
called  upon  to  take  part  in  the  preliminary  proceedings, 

(a)  StaL  56  G,  3.  c.  139.  «.  2.  (latter  part)  is  as  follows:  — «  Provided 
always,  that  no  indenture  shall  be  allowed  by  any  justice  of  the  peace  for 
the  county  into  which  such  child  shaU  be  bound,  who  shall  be  oai^vged  in 
the  same  business,  employment  or  manufacture  in  which  the  peraon  to 
whom  such  child  shall  be  bound  is  engaged ;  and  notice  shall  be  given  to 
the  overseers  ot  the  poor  of  the  parish  or  place  in  which  such  child  shall 
be  intended  to  serve  an  apprenticeship,  before  any  justice  of  the  pesos  fisr 
the  county  or  district  within  which  such  parish  or  place  shall  be,  shall 
allow  such  indenture ;  and  such  notice  shall  be  proved  before  such  justice 
shall  sign  such  indenture,  unless  one  of  such  overseers  shall  attend  sudi 
justice,  and  admit  such  notice." 

and 


.  Wbisto*. 


IN  THB  Sixth  Yxar  of  WILLIAM  IV.  609 

«id  may  be  totally  a  stranger  to  thein»  would  lose  the  ISS6. 
benefit  of  the  indenture,  and  would,  by  sect«  6.,  be  sub- 
jeet  to  a  penalty,  if  the  notice  here  in  question  were  agmrut 
omitted.  It  is  suflBcient  if  the  words  <' such  order"  ants  of 
and  ^^sttch  allowance"  in  sect  5.  be  taken  to  mean  an 
order  in  the  form  required  by  the  act,  and  an  allowance 
by  the  proper  justices.  [Lord  Denrnan  C*  J«  The 
notice  is  a  very  important  protection  to  the  child.  Cde^- 
ridge  J.  And  to  the  parish  into  which  he  is  bound.] 
Secondly,  it  was  at  any  rate  not  necessary  to  prove  the 
notice.  The  order  comes  in  question-  incidentally,  and 
in  a  proceeding  to  which  it  is  merely  collateral.  ^  An 
order  valid  on  the  face  of  it  is  produced ; '  and  that, 
priroi  facie,  is  conclusive.  Where,  on  the  trial  of  an 
appeal,  one  party  produces  an  order  of  removal  unap- 
pealed  against,  the  justices  who  made  such  order  are 
presumed  to  have  taken  the  proper  steps  till' the  con- 
trary is  shewn.  This  is  a  similar  case.  A  culpable 
omission  must  be  proved  by  the  party  who  relies  upon 
it ;  the  opposite  party  is  not  bound  in  the  first  instance 
to  negative  such  omission :  Williams  v.*  The  East  India 
Compare  (a). 

M.  2>.  HUlf  on  the  same  side,-  was  stopped  by  the 
Court 

MUner^  contra,  after  citing  Rex  v.  T%relkeld{b)  on  the 
first  point,  was  stopped  by  the  Court  as  to  this.  Then, 
as  to  the  second  point,  it  being  clear  that  the  notice  was 
'essential,  the  respondents  were  bound  to  give  proof 

(a)  3  Ea^t  192.  (6)  43.^  Ad.  SS9. 

of 
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18S6.  of  it,  8$  of  other  &cts  affirmed  by  them.  There  ia  no 
ground,  in  ordinaiy  cases,  for  presuming  that  such  proof 
cannot  be  given.     The  appellants  here  are  called  on  to 


The  Kxifo 


The  Inhabit- 
ants of       prove  a  negative,  and  that  in  a  case  where  the  fiu^ts  could 


Wmaxov* 


not  be  within  their  cognisance.  Under  the  new  poor 
law,  Stat  4  &  5  nr»  4fu  c»  76<  s.  79.,  the  removing  parish 
sends  to  the  parish  which  is  to  receive  the  pauper  a  copy 
of  the  examination  upon  which  the  order  is  made;  here 
the  appellants  had  not  even  that  information.  They 
could  not  be  supposed  to  know  what  passed  as  to  the 
allowance  of  the  indenture.  The  respondents*  who 
rely  on  the  indenture,  ought  to  have  that  knowledge; 
they  could  have  obtained  it  from  the  pauper  before  thqr 
made  the  order ;  or,  at  least,  they  might  have  shewn 
that  they  had  instituted  every  proper  enquiry  without 
success.  They  are  not,  therefore,  entitled  to  hate  the 
foct  of  notice  presumed  in  their  favour.  Pi-oof  of  a 
negative  is  never  required,  except  in  answer  to  some^ 
thing  (as  a  charge  of  crime)  primS.  facie  established. 

Lord  Dbkman  C.  J.  I  think  this  is  a  clear  cas^ 
and  rests  on  broad  principles.  I  agree  in  the  general 
doctrine  stated  by  Mr.  MUner,  that  a  party  b  not  to  be 
called  upon  to  prove  a  negative,  except  where  there  is 
something  to  be  removed  by  him ;  but  here  was  affirm«- 
ative  evidence,  the  effect  of  which  the  appellants  had  to 
remove.  A  proceeding  had  been  taken  by  parties  exe- 
cuting an  important  public  duty;  and  there  was  no  reason 
to  suppose  that  they  had  acted  incorrectly.  If  an  enquiiy 
was  to  be  gone  into  on  that  subject,  the  difficulty  was  to 
be  encountered  by  those  parties  who  chose  to  say  that 
the  indenture,  which  appeared  a  legal  instrument,  was 

an 
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an  mvaiid  one.     The  respondents  had  made  a  strong  1886. 

prim£  facie  case.     The  order  of  sessions,  therefore,  was  ti^T^Kwo 

riffht.  againgt 


LiTTLEDALE  and  Williams  Js.  concurred. 

Coleridge  J.  The  general  rule  is  that,  where  a  duty 
is  performed  by  a  public  officer,  he  is  presumed  to  have 
discharged  it  rightly.  That  presumption  arose  here, 
and  the  appellants  were  called  upon  to  meet  it  by  such 
proof  as  would  raise  a  counter-presumption.  In  Bea 
V.  Haslingjleld  {a)  commissioners  under  an  inclosure  act 
had  altered  the  parochial  situation  of  a  road,  by  trans-> 
ferring  it  from  one  parish  to  another,  which  the  act  em- 
powered them  to  do^  after  giving  certain  notices ;  but  the 
first  parish  had  continued  to  repair  the  road.  A  question 
being  raised,  whether  or  not  the  giving  of  the  notices 
was  to  be  presumed,  the  Court  held  that  it  was  not. 
There  a  counter-presumption  was  raised  by  the  fact,  that 
the  practice  as  to  repair  had  continued  unchanged ;  but 
the  learned  Judge  who  tried  the  cause  said  that  **  he 
should  have  had  no  difficulty  in  admitting  the  award,  if 
the  usage  had  been  pursuant  to  it,  presuming  that  the 
proper  notices  had  been  given." 

Orders  confirmed  (&)• 

(h)  Sw  J2«v?.  mtm^,  Trimi^  term  188^  (J£y  SSth)  poft. 
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The   Kino  against  The  Inhabitants  of 

PaK£FI£LD, 


]^par  Ured  •  /^N  an  appeal  against  an  order  of  two  justices  (dated 

lands,  from  7th  of  April  1884)  removinfl[  Edmund  Reader  from 

1832  to  JA-  the  parish  ofPakefield  to  the  parish  of  fValpole,  both  in 

for  SOL,  and  the  countj  of  SuffoUc^  the  Sessions  quashed  the  order, 

occupation  at  subject  to  the  opinion  of  this  Court  on  the  fbllowing 

Michaelnuu  , 

1832.    In  Jufy   *^s^' 

It^ldV^.  ^°  ^^  Michaelmas  day  1832,  the  pauper,  who  had 

all  his  debts,      previously  been  settled  in  Walpole^  entered  upon  the 

lecuriues, 

stock,  effects,     occupation  of  a  beer  house  and  several  acres  of  land  in 

utensils  in 

trade,  bouse-  Pokefleld^  which  he  had  previously  hired  for  a  year  at 
furniture,  crops  a  rent  of  SO/L  for  the  house  and  land,  and  10/.  for  cer- 
Mreradfim-  ^i^  brewing  utensils  in  the  house,  and  continued  to 
hu^ndry,  occupy  the  house  and  land  until  My  following.  On 
*d^*'tock*"^d  ^^  ^*^^  of  that  month,  being  In  embarrassed  circum- 
all  otber  per-  stances,  he  assigned  his  property  to  one  Watersan^  for 
effects,  to  have,   the  benefit  of  his  creditors,  by  a  deed  which  was  put  in, 

hold,  and  take 

the  said  monies,  and  which  was  to  form  part  of  this  case  {a).     The  deed 
dead  stock,  and  was  executed  by  Waterson, 

all  other  the  ,  q^ 

premises  as- 
signed, to  W.,  on  trust  to  cultivate  the  lands  as  long  as  the  crops  then  growing  should  remain, 
and  to  sell  the  stock,  crops,  &c.,  and  receive  the  amount  of  the  valuation  to  be  made  as  be- 
tween outgoing  and  incoming  tenant  at  quitting  the  land ;  and  W,  was  to  be  posscesed  of  the 
monies,  on  trust,  first,  to  pay  costs  and  charges,  next  to  pay  the  rent,  taxes,  &c.,  which  were 
or  should  be  due  during  the  continuance  of  the  trusts,  and  next  to  pay  creditors  of  the 
pauper,  parties  to  the  deed.  In  August  1833,  W.  sold  the  stock,  effects,  and  crops,  which 
were  cut  and  carried  away  by  the  purchasers ;  and  afterwards  W.  paid  the  rent  for  the  year 
out  of  the  produce  of  the  property  assigned.  Pauper,  by  himself  or  family,  occupied  the 
house  till  iRchaeltnas  1833. 

Held,  that  there  was  neither  an  undivided  occupation  for  the  year,  nor  a  payment  of  lent 
by  the  pauper,  to  satisfy  stat.  I  IT.  4.  c.  18.  <.  1. ;  and  that  no  settlement  was  gained. 

(a)  The  indenture  was  dated  17th  Jufy  1833,  and  made  between 
Edmund  Reader,  of  the  first  part;  Thomtu  Waterton,  oi  the  second  part; 
and  the  several  creditors  signing  and  sealing^  of  the  third  part     It  icdtsd 
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On  the  1st  of  August  following,  WaUrsonj  under  this 
deed,  sold  all  the  pauper's  stock,  farming  implements^ 
furniture^  and  other  effiscts,  and  also  the  crops  then        ««omjr 

^  ThelnluMt- 

growing        anti  of 
Pakbtiiuh 


that  Reoder  was  indebted  to  the  partiei  of  the  third  part  in  the  sums 
rMpcctiYely  ict  opposite  their  names,  and,  being  unable  to  discharge  the 
debts,  had  Hgreed  to  assign  '*  all  his  personal  estate  and  effects  whatsoe?cr 
and  wheresoeTer  *'  to  Watenon ;  and  it  was  witnessed  that,  in  pursuance 
of  the  agreement,  and  in  consideration  of  IDs.,  Reoder,  at  the  request  and 
bj  the  appointment  of  the  parties  of  the  third  pert,  bargained,  sold,  and 
assigned  to  JFoterson,  his  executors,  &c^  **  all  and  singular  the  debu  and 
sums  of  money  now  due  and  owing  to  him  the  said  Edmund  Reader,  and 
all  securities  and  books  of  account  for  or  relating  to  the  same,  and  all 
and  singular  the  stock,  effects,  and  utensils  in  trade,  household  goods  and 
furniture  of  him  the  said  E»  R.,  and  also  the  crops  of  com,  grain,  and 
hay,  whether  growing  or  severed,  muck,  summerland,  implements  of 
husbandry,  cattle,  live  and  dead  stock  of  him  the  said  JSL  £•,  now  being 
in,  upon,  or  about  the  messuage  or  tenement  outhouses,  bnds^  and  here^* 
ditaments  in  his  occupation  in  Fak^Jd  aforesaid,  and  aU  other  the 
j)ersonal  ettate  and  ej/ecAt  whateoever  and  whereeoever  of  him  the  said 
E»  JL,  and  whteh  he  shall  be  possessed  of,  or  interested  in,  or  entitled  to^ 
at  the  eiecution  of  these  presents  (the  necessary  wearing  apparel  of  him* 
self  and  family  only  excepted),  and  all  the  estate,  right,  title,  and  interest 
whatsoever  of  him  the  said  E,  R,  in  and  to  the  same  and  every  part 
thereof;  to  have,  hold,  demand,  receive  and  take  the  and  moniei,  doek^ 
^fkctM,  and  utensUt  in  trade,  hotuehoU  goods  andjumitwre,  com,  grain,  ha^, 
muck,  summerland,  implememts  cfhuabandry,  cattle,  Uve  and  dead  stock,  and 
a&  and  dngular  other  the  premises  hereby  assigned,"  to  W,,  his  execnton,  &&, 
as  and  lor  hb  own  goods,  &c.,  upon  trust  to  culHmUe  and  manage  the 
lands  as  long  as  the  crops  now  growing  thereon  should  remain,  and  for  that 
purpose  to  employ  such  persons  as  he  should  think  proper,  and  use  the 
cattle  and  implements  then  on  the  premises  in  the  management  and 
getting  in  of  the  same ;  and  to  sell  the  stock,  eflbcU,  crops,  &c.,  and  get 
in  the  debts^  &c.,  and  to  receive  the  amount  of  the  valuation  to  be  made 
on  the  land  as  between  outgoing  and  incoming  tenant  at  the  quitting  and 
giving  up  the  same.  And  it  was  declared  that  W,,  his  executors,  &c., 
should  stand  and  be  possessed  of  the  monies  that  should  arise  firom  the 
sale,  &C.,  on  trust,  first  to  pay  costs  and  charges  of  preparing,  &c.  the  deed, 
and  carrying  the  trusts  into  effect,  and  of  managing  the  land,  and  next  *'  to 
paxf  and  discharge  the  rent,  rates,  taxes,  and  tithes  which  now  are,  or  at  ansf 
time  during  the  ^ontinvitice  of  the  trusts  hereby  created  shall  be  due  and 

Vol.  IV.  S  s  ^^ 


614 


CASES  IN  HILARY  TERM 


18S6. 

The  Kivo 

againu 

TU  IniiabU- 

•ntaof 


growing  upon  the  land :  the  crops  were  cut  and  carried 
away  by  the  purchasers,  but  the  straw  and  colder  were 
either  left  upon  the  premises  or  brought  back  for  the 
use  of  the  incoming  tenant :  part  of  the  furniture  was 
purchased  for  the  pauper ;  but,  after  the  sale,  he  was 
not  possessed  of  any  farming  implements,  or  any  stock, 
excepting  a  pig,  which,  after  the  crops  were  carried  ofi^ 
was  turned  out  to  shack  upon  the  ,land.  The  pauper 
paid  no  rent  himself;  but  Waterson  paid  the  landlord 
SO/.  105.  towards  the  rent,  20/.  13s,  in  money  out  of  the 
produce  of  the  sale  of  the  pauper's  efiects,  and  9/.  17i» 
by  the  summertilths  and  muck  on  the  land,  and  certain 
fixtures  in  the  house  which  were  taken  by  the  landlord 
at  that  sum. 

^  The  pauper,  with  his  family,  consisting  of  his  wife  and 
four  children,  continued  to  live  in  the  house  and  carry 
on  the  business,  drawing  beer  there,  and  making  profit 
thereof;  he  buying  it,  and  bringing  it  from  Jjonoesi^  as 
he  wanted  it ;  on  which  profit  he  lived  until  Jliesday  the 
8th  of  October  1833.  On  that  day  he  removed  to  a 
bouse  which  he  had  previously  hired  at  YarmotUif 
distant  about  twelve  miles  from  Pakefield,  taking  with 
him  his  wife  and  three  children,  and  all  hb  effects,  ex- 
cepting a  few  articles  of  furniture,  which  were  left  in  the 
house  at  Pakefield  because  the  waggon  employed  by 
the  pauper  to  remove  his  goods  was  not  large  enough 
to  carry  them.  All  the  things  left  behind  were  to  have 
been  sent  to  Yarmouth  on  the  following  day,  but  were 


cmAng  va  retpect  of  the  premuei  occupied  by  Mm  the  taid  E.  JL,*  and  tbt 
•xpeaset  of  Kliing  and  ooUecting,  &c. ;  and,  lastly,  ta  pay  the  raaidw 
among  the  creditor!  beooming  parties  thereto  in  Area  nonths,  latealiiy; 
with  oovenaat  by  tha  crediton  not  to  mi^est  or  disturb  JS.  JB.  &c 

not 
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not  in  Ikct  sent  until  the  Thursiiy.    The  pauper  left        1836. 
the  key  of  the  house  with  his  son.  with  a  command  not       — -— * 

•^  The  Kiwa 

to  ffive  it  up  to  the  landlord  till  the  Michaelmas  day ;        <«a»ur 

,  .  The  Inhsbil- 

the  son,  who  had  lived  with  his  &ther,  continued  to  ants  of 
sleep  in  the  house,  having  his  clothes  and  chest  there 
until  the  Thursday  or  Friday;  and,  on  the  Friday^ 
which  was  Old  Michaelmas  day,  delivered  the  key  to  the 
landlord,  and  went  to  lodge  at  the  house  of  his  master, 
a  miller  residing  at  Pakefield^  with  whom  he  had 
boarded  from  the  day  his  father  left  the  parish.  The 
pauper  and  his  wife  and  three  children  continued  to 
reside  at  Yarmouih  from  the  8th  of  October  for  several 
months^  and  did  not  return  to  Pakefield  until  a  short 
time  before  they  were  removed  to  Walpole  under  the 
said  order.  The  question  submitted  by  the  sessions 
was,  whether  the  pauper  gained  a  settlement  in  Pake'- 
Jield. 

Biggs  AndrewSf  and  Austin^  in  support  of  the  order 
of  sessions.  The  pauper  gained  a  settlement  by  hiring 
the  dwelling-house,  under  stat.  1  ^.  4<.  c.  18.  «.  1.  Two 
objections  will  be  made,  one  as  to  the  payment,  the 
other  as  to  the  occupation.  First,  the  rent,'  to  the 
amount  of  10/.,  was  paid  <^by  the  person  hiring^"  the 
pauper.  It  is  not  necessary,  to  satisfy  the  act,  that 
the  payment  should  be  made  by  the  very  hands  of  the 
party ;  his  property,  with  his  assent,  as  shewn  by  the 
deed,  and  without  assistance  from  any  other  quarter, 
satisfied  the  rent.  Secondly,  he  actually  occupied  for 
a  year,  from  Michaelmas  day  1832  to  Michaelmas  day 
18S3.  A  party  may  occupy  premises  without  actually 
residing ;    per  Pattesarf  J.   in  Bex  v.  ffiUaughby  {a). 

(a)  Antd,  p.  ISO,  151. 

S  s  2  Here 
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1836. 


Tbe  KiHO 


The  Inhabit- 
•nta  of 

PAASmLDt 


Here  the  son  held  the  key  to  the  end  of  the  year. 
Even  if  that  were  not  enough,  yet  the  absence  of  the 
pauper  for  the  few  days  at  the  end  of  the  year  would 
not  break  the  occupation,  more  than  absence  for  a 
day  or  two  at  any  other  part  of  the  term.  No  other 
occupier  can  be  pointed  out  As  for  the  assignment  of 
the  crops,  it  cannot  be  held  that  the  right  of  the  assignee 
to  enter  and  take  the  crops  destroyed  the  occupation  of 
the  pauper ;  the  keys,  and  the  control  of  the  house  and 
premises,  being  with  the  pauper ;  Bex  v.  St.  GiUs^irirthe^ 
Fields  (a).  The  pauper  could  have  maintained  trespass. 
To  hold  that  a  sale  of  the  growing  crops  puts  an  end 
to  the  occupation  of  the  land  would  be  carrying  the 
doctrine  of  Rex  v.  St.  Nicholas^  Colchester  (6),  and  Bex 
V.  St.  Nichalasj  Bochester  {c)j  to  an  extent  never  yet 
contended  for. 


Manning,  contrft.  First,  The  assignee,  under  the 
deed,  was  the  occupier,  he  having  acted  on  the  deed,  as 
appears  by  the  doctrine  assumed  in  Haw  v.  Kennett  {d) 
and  Carter  v.  Wame  {e) ;  he  had  a  right  to  the  occupa- 
tion for  the  purpose  of  selling,  and  might  have  maintained 
trespass.  After  the  sale,  the  purchaser  would  be  the 
occupier.  A  party  who  takes  a  lease  and  assigns  it 
over  cannot  be  said  to  occupy  ^<  under  such  yearly 
hiring."  {Coleridge  J.  Can  you  call  this  an  assignment 
of  the  lease?]  In  Carter  v.  Wame{e)  the  words  "per- 
sonal property"  were  held  sufficient  to  pass  a  lease. 
[J3.  Andrews.  The  crops,  on  that  construction,  need 
not  have  been  expressly  assigned.]     At  all  events,  the 


(a)  Anti,  p.  495.         (6)  S  ^.  j-  £.  599. 
{d)  SA.^E,  659.     S.  C.  5  N.  ^  M,  1. 


(c)  BB.^  Ad.  S19. 
W  M.  ^  M.  479. 


pauper 
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pauper  had  not  the  undivided  occupation.     Neither  has  18S6. 

he  paid  the  rent ;  for  it  does  not,  in  effect,  come  from  ^^  ^ 

his  pocket.  ^gahut 

'^^  Tlie  Inhibit. 


Lord  Denman  C.  J.  It  seems  to  me  that  neither 
the  requisite  of  occupation  nor  that  of  payment  is  satis- 
fied. The  assignment  denuded  the  pauper  of  his  right 
in  the  personal  property,  and  gave  the  assignee  power 
to  enter.  The  pauper  had,  therefore,  not  an  exclusive 
occupation.  Again,  when  he  had  parted  with  all  the 
personal  property,  and  ceased  to  have  a  control  over 
it,  a  payment  out  of  that  over  which  he  had  no  control 
was  not  a  payment  by  him. 

Littledale  J.  There  was  no  actual  occupation 
under  the  statute.  The  pauper,  for  valuable  consider- 
ation, assigned  to  a  party  who  adopted  the  deed.  And 
we  can  hardly  say  that  a  payment  has  been  made  by  a 
party  who  has  previously  assigned  over  that  out  of 
which  the  payment  is  made. 

Williams  J.  It  seems  to  me  that  the  pauper  had 
not  an  undivided  occupation  after  he  had  parted  with 
part  of  the  right  of  possession  of  the  place  where  the 
crops  were  growing,  and  had  given  another  person  a 
right  to  enter  and  take  them  away.  Then,  as  to  the 
payment,  at  the  utmost  there  was  only  a  fund  provided, 
out  of  which  another  party  was  to  pay. 

Coleridge  J.     I  agree  on  the  last  point :  the  as- 
signee was  a  trustee,  oiily,  to  raise  a  fund  out  of  which 
the  payment  was  to  be  made.     As  to  the  occupation,  I 
cannot  agree  that  the  pauper's  interest  was  assigned 
S  s  S  over ; 


inttof 

Passfixld. 
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1636.       over;  but  I  think  he  had  not  the  exclufiire  oooHpation. 
"    '       And  this  miffht  be  inferred  from  the  laniraafle  in  which 

Tht  KiMO  ®  ®^^ 

agamtt        the  facts  are  stated ;  for  it  is  said  that  the  pauper  oon- 

The  Inhabit. 

ants  of  tinned  to  reside  in  the  home.  The  assignee  had  clearly 
a  right  inconsistent  with  exclusive  occupation  bj  the 
pauper. 

Order  of  aessions  quashed. 


wednndasf,  THo  KiNG  ogainst  The  Inhabitants  of 

January  97tb.  ~. 

Harrington. 
A  printed  in-     i\S  appeal  against  an  order  of  justices,  whereby  Robert 

denture  of  ap-      \^ 

preflticMiiip  Cook,  his  wife,  and  children  were  removed  from  the 

executed  on 

one  day,  but      township  of  Manchester  in  the  county  of  Lancaster  to 

on  an^iier,  is  the  parish  of  Harrington  in  the  county  of  Cftmberland^ 

statui^ %linii.  ^^  sessions  confirmed  the  order  (except  as  to  one  of 

5  G  s"c  46  •  ^^  children),  subject  to  the  opinion  of  this  Court  upon 

and  a  lettie^  the  followlnff  case :  — 

ment  may  be  ^ 

gained  by  The  pauper  Robert  Cook  had  a  derivative  setdement 

■enrice  under 

it.  in  Harrington^  and  had  no  settlement  in  his  own  right 

unless  he  gained  one  under  the  circumstances  herein- 
after stated.  In  JunelSlS  he  was  bound  apprentice  to 
Michael  M^Craa,  a  shipsmith  in  Workington^  for  six  years. 
The  indenture  was  a  printed  form  filled  up,  and  had,  at 
the  foot  of  it,  the  notice  required  to  be  added  to  all  such 
printed  forms  by  5  6.  S.  c.  46.  s.  19  (a).     The  indenture 

bore 

(o)  Stat.  SG*3.  c.  4fi.  «.  19.  enacts^  that  aU  printed  indcntnree,  &e., 
for  binding  apprentices  in  Great  Britain^  shaU  bare  the  following  notice 
printed  under  the  lame :  — 

**  The  indenture,  covenant,  article,  or  contract,  must  bear  date  the  day 
it  u  executed  s  and  what  money  or  other  thing  is  given  or  contracted  for 
with  the  clerk  or  apprentice,  must  be  inserted  in  words  at  length  s  and 
the  duty  paid  to  the  stamp  office,  if  in  London,  or  within  the  weekly  bills 
of  mortality,  within  one  month  after  the  execution,  and  if  in  the  country, 

and 


HAAKniatim* 


IN  THE  Sixth  Year  or  WILLIAM  IV,  619 

bore  date  18th  of  June  1813,  but  was  not  executed  is        1886* 

fiict  until  JwM  1815 ;  it  was  properly  stamped,  and  re- 

ffular  in  all  other  respects,  except  as  to  its  beins  ante^        a^s^"^ 

^  r  r  ®  The  Inhabit- 

dated.  The  pauper  gained  a  settlement  by  service  ants  of 
under  it  in  Warkingfon^  provided  a  settlement  could  be 
acquired  at  all  by  service  under  this  indenture.  Tlie 
sessions  held  the  indenture  void ;  and  the  question  for 
the  opinion  of  this  Court  was,  whether  the  same  was 
▼Old  on  account  of  its  being  antedated  or  not 

Wightman^  in  support  of  the  order  of  sessions.  The 
indenture  was  absolutely  void.  Stat.  8  Ann.  c.  9.  $.  ^h* 
edacts  that  the  full  sum  given  or  contracted  for  with  any 
such  apprentice  as  is  mentioned  in  sect  32.,  shall  be  in- 
serted in  some  indenture  &c.,  which  shall  contain  the 
covenants  or  agreements  relating  to  the  service,  ^^^and 
shall  bear  date  upon  the  day  of  the  signing,  sealing,  or 
other  execution  of  the  same ; "  upon  pain  that  every 
master  or  mistress  to  whom  any  sum  shall  be  given  or 
secured  for  or  in  respect  of  any  such  apprentice,  '*  which 
shall  not  be  truly  and  iuUy  so  inserted  and  specified  in 
some  such  indenture,  or  other  writing,  shall  for  every 
such  offence  forfeit "  8cc,  one  moiety  to  the  crown,  the 
other  to  the  party  who  shall  inform  &c.,  at  any  time 
after  the  executing  of  any  such  indenture  8cc.,  or  making 
any  such  contract,  and  within  a  year  after  the  expiration 


aod  out  of  the  nid  bilb  of  mortality,  within  two  months,  to  a  distributor 
of  the  stamps,  or  his  substitute ;  otherwise  the  indenture  will  be  void, 
the  master  or  mistress  forfeit  502.,  and  another  penalty,  and  the  appren- 
tice be  disabled  to  follow  his  trade,  or  be  made  ftceb'* 

And  it  is  enacted,  that  if  any  printer,  stationer,  or  other  perK>n,  shall 
sell  any  such  indenture  without  such  notice  being  printed  under  the  same, 
such  printer7&c.  shall,  for  e?ery  such  offence,  forfeit  10^ 

Ss  4  of 
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of  the  time  of  service.  An  indeDture  not  dated  accord-^ 
ing  to  this  clause  is  void,  by  the  rule  laid  down  in  Slade 
v.Draie{a\  that  '*  affirmatives  in  statutes  that*  intro- 
duce new  laws,  do  imply  a  negative  to  all  that  is  not  in 
the  purview."  And  the  clause,  if  ambiguous,  receives 
a  legislative  exposition  from  stat  5  6.  d*  c,  46.  s.  19. 

Jmutrang^  oontriu  The  statute  8  Ann.  c.  9.  s.  35. 
does  not  declare  the  indenture  void  if  not  dated  on  the 
day  of  execution,  or  otherwise  framed  according  to  the 
directions  there  given.  If  it  had  the  effect  of  rendering 
an  indenture  void  which  was  not  properly  dated,  it 
would  also  avoid  an  indenture  in  which  the  sum  given 
or  contracted  for  with  the  apprentice  was  not  inserted. 
But  the  legislature  has  not  considered  it  as  so  operating, 
for  a  clause  (sect  89.)  is  afterwards  introduced  ex- 
pressly avoiding  indentures  which  are  defective  in  the 
last  particular.  This  section  does  not  affect  indentures 
bearing  a  wrong  date,  and  its  provisions  cannot  be  im- 
ported into  sect.  $5  for  that  purpose.  Stat.  5  G.  3.  c.  46. 
s.  19.,  enacts  nothing,  except  that  a  certain  notice  shall 
be  added  to  the  indenture,  and  that  parties  selling  it 
without  such  notice  shall  be  liable  to  a  penalty.  This 
clause  has  not  the  nature  of  a  declaratory  enactment  In 
1  Nolaris  Poor  La'Wj  521,  note  (lOt  it  is  enumerated 
among  the  provisions,  subsequent  to  stat  8  Jim.  c.  9., 
which  do  not  affect  the  question  of  settlement  At  com- 
mon law  a  deed  may  be  delivered  after  the  date;  Com. 
Dig.  Fait,  (B3). 

liord  DxNMAN  C.  J.  It  is  contended  that  no  settle- 
ment could  be  gained  in  this  case,  because  the  inden- 


(a)  J7o6.898. 
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tare  is  avoided  by  the  two  acts  of  parliament  which        18S6. 
have  been  referred  to.     The  stat.  8  Ann.  c.  9.  $•  35.      ^^  ^ 

Th«  Kixa 

does  not  declare  such  an  indenture  void;   it  mereh'        agauut 

The  lalMbit. 
enacts  that  the  indenture  of  apprenticeship  shall  bear        utu  of 

date  on  the  day  of  execution,  and  imposes  a  penalty,  if 
it  be  not  properly  dated.  Sect  39.  enacts  that  for  certain 
contraventions  of  the  statute  the  indenture  shall  be 
void ;  and  among  them  is  one  of  the  omissions  mentioned 
in  sect.  35.  We  cannot,  therefore,  by  implication, 
carry  on  to  the  thirty-ninth  section  a  class  of  omissions 
which  is  not  expressly  referred  to  in  it.  Then  comes 
the  Stat.  5  G.  3.  c.  46.  That  is  an  act  for  altering, 
and  for  further  securing  and  improving,  the  stamp 
duties ;  and  it  requires  that  upon  every  indenture  there 
mentioned  there  shall  be  a  printed  notice,  telling  the 
contracting  parties  that  the  indenture  is  to  give  in- 
formation of  the  time  when  the  instrument  was  executed, 
and  what  money  or  other  thing  is  given  or  contracted  for 
with  the  apprentice ;  and  also  stating  that  the  duty  is  to 
be  paid  within  a  certain  period  after  the  execution  of 
the  indenture ;  and  further  that,  in  de&uit  of  such  inform- 
ation being  furnished  by  the  indenture,  and  such  duty 
paid,  the  indenture  will  be  void.  But  there  are  no 
words  making  the  indenture  void  if  it  be  not  properly 
dated ;  and  probably,  in  the  clause  just  referred  to,  more 
was  thought  of  ensuring  payment  of  the  duties  than  of 
explaining  the  statute  of  Anne.  It  is  unnecessary  to 
consider  the  cases  (some  of  which  are  referred  to  in 
2  Dooarris  on  StcUides,  J^U)^  where  it  has  been  held,  that 
an  instrument  declared  by  statute  to  be  void  is  only 
voidable.  Here  there  is  no  statute  which  declares  that 
an  indenture  shall  be  void  if  the  requisite  in  question 
be  not  fulfilled. 

Little- 
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L1TTLSDAI.E  J.  The  Stat.  8  Amu  c.  9.  s.  S5.  does  not 
avoid  the  indenture  if  it  be  not  truly  dated,  bat  only 
imposes  a  forfeiture.  In  sect  SO^  which  enumerates 
the  omissions  that  shall  avoid  an  indenture,  the  want  of 
a  proper  date  is  not  included.  The  act  5  6.  S.  c.  46. 
s.  19  gives  a  notice  in  which  it  is  said,  in  terrorem, 
that  an  indenture  not  truly  dated  will  be  void ;  but  the 
statute  does  not  make  it  so. 


WncxiAMs  and  Coleridge  Js.  concurred. 

Orders  quashed. 


Friday,  Kelly  agatfist  The  Honourable  Edward  Henrt 

Roper  Curzon. 


An  aiBdaYit  to 
holdtolMil, 
itmting  the  de- 
fendsiit  to  be 
indebted  to  the 
plfllntiflTfor 
money  had  and 
receiTed  by 
defendant  for 
and  on  account 
of  plaintiff  and 
at  his  request, 
but  not  adding 
that  it  was  re- 
ceived to  plain* 
tiff*suse^i8 
insufBdeot* 


A  RULE  nisi  had  been  obtained  in  this  case  for 
setdng  aside  the  capias  on  which  the  defendant 
had  been  arrested,  and  discharging  him  out  of  custody. 
The  ground  was  the  insufficiency  of  the  affidavit  to 
hold  to  bail,  which  stated  that  the  defendant  was  in- 
debted to  the  deponent,  the  plainti£F,  in  28502.  **fat 
money  had  and  received  by  him  the  said  Honourable 
Ednard  Henry  Boper  Curzon^  for  and  on  account  of 
this  deponent,  and  at  his  request,"  but  the  money  was 
not  sworn  to  have  been  received  to  tie  toe  of  the 
plainti£F. 


Alexander  now  shewed  cause.  It  is  sufficient  if  the 
affidavit  alleges  that  the  defendant  is  indebted  to  the 
plaintiff  in  a  certain  sum,  and  points  out  the  cause  of 
action:  Coppinger  v.  Beaton  {a).     If  the  defendant  was 

(a)  BT.SL  SSS. 

not 


IN  THB  Sixth  Ybar  ov  WILLIAM  IV.  619 

not  indebted  to  the  plaintiff  for  money  had  and  received,        1886. 


perjury  might  be  assigned  on  the  affidavit 

Sir  John  Campbellf  Attorney-General,  contra.  Cbp- 
pinger  v.  Beaton  (a)  has  been,  in  effect,  over-ruled  again 
and  again.  In  the  present  instance,  the  party  making  the 
affidavit  might  be  a  surety,  and*  if  indicted  for  peijofyg 
might  ali^  that  he  swore  according  to  wh«(  he  under^ 
stood  to  be  the  law.  After  citmg  CcUkrow  v*  Hqg^ 
get  (i),  and  TonUnr  v.  JFbries  (c),  he  was  stopped  by  tbo 
Court 

Lord  Dbnman  C.  J.  It  is  perfectly  clear^  upon 
grounds  similar  to  those  stated  by  Iiord  Tenterden^  in 
Pitt  V.  Neno  {d)  (which  case  is  supported  by  Selves  v^ 
Hucker  {e) ),  that  this  affidavit  is  insufficient 

LiTTUBOALE  J.  Many  cases  may  be  put  in  which  it 
may  be  said  that  money  was  received  *^  for,  and  on  ao* 
count  of,**  the  plaintiff;  but  nevertheless  it  may  not  have 
been  received  to  his  use.  The  affidavit  must  allqp  the 
fects  which  constitute  the  debt 

Williams  J.  concurred  {g). 

Ruleabsohtts* 

(•)  S  T.  JL  SSS.  {h)  %  Stut,  106. 

(c)  11  JEoK^SlS.  (d)  SJ9.  t  C.664. 

(e)  2  CVt).  4:  /.  44.     &  C  8  2y.  ISl.   (jg)  Colendgt  J.  wm  abient. 
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f"^'  ««.*.         The   King   against  Henrietta   Lavinia 

January  S9UL  ^ 

Greenhill. 
Where  a  per-     /^N  the  2Sd  of  October,  1835,  Benjamin  Cuffe  Green- 

■on  suppoeed        ^-^ 

to  be  impio.  hillj  Esquire,  of  Kncnde  Hall,  Somersetshire^  ob- 

tod/u'brought  tained  a  habeas  corpus,  commanding  his  wife,  Henrietta 
oorpuil'^r'  Lavinia  GreenhiU,  to  produce  the  bodies  of  their  three 
Court,  if  there    children   before  Patteson  J.  at   his  house.     The  writ 

eppeer  no 

ground  for        was  obtained  on  an  afiSdavit  by  Mn  GreenhiU,  stating 

restraint,  wiU  ^  -^  o 

order  that  ifich  diat   he  had  been    residing  with  his  said  wife  and 

person  be  at  ^ 

liberty  to  go      children  at   Weymouth  till  the  28d  of  the  preceding 

iNrhere  he 

pleases,  and  September,  or  thereabouts,  when  Mrs.  GreenhiU,  in  his 
nry,  give  him  absence,  left  the  house  and  went  to  her  mother's  at 
c^*an'offlo»  in  ^^^^^f  where  she  had  ever  since  continued,  and  re- 
£*'Sr^^bi*'a''  fused  to  return.  That,  after  her  departure,  September 
legitimate  26th,  her  brother  Captain  Macdonaldy  at  her  instiga- 

youngtoei-      don.   Went  to    Weymouth,   broke   up    Mr.    GreenhilTs 

ercise  a  discre- 
tion, the  legal     establishment  there,  and,   without  his  authority,  took 

of  the  father;  and  Conveyed  the  said  children,  females,  aged,  respect- 

motiierhu  i^^ly^  ^^^  years  and  a  half,  Tour  and  a  half,  and  two 

l^lf^^^"  and  a  half,  to  the  house  of  Mrs.  GreenhilTs  mother  at 

child  adversely  Exeter,  where  they  had  ever  since  been  in  the  custody 

to  him,  and  he  ^  '' 

claims  it,  the      of  Mrs.  GreenhUL  against  the  will  of  Mr.  GreenhiU  ; 

Court  will  J^ 

oblige  her  to      and  that  he,  as  their  father,  claimed  the  custody  and 

deliver  it  up.  .  ^-  i.ii 

Nor  will  this  possession  ot  them  as  a  nght,  which  he  would  not  m 
parted  from  on  *ny  Way  abuse.  The  children  were  brought  to  the 
^  faXr  h^*  ^^^  ^f  *^  learned  Judge  in  obedience  to  the  writ;  but 

formed  an  adul- 
terous connection,  which  still  contAues,  if  it  appear  that  he  has  never  brought  the  adul- 
teress to  his  house  or  into  contact  with  his  children,  and  does  not  intend  to  do  so. 

Semble,  that  the  child  would  not  be  given  into  the  father's  custody  if  it  appeared  that 
in  his  hands  it  would  be  exposed  to  cruelty  or  to  gross  corruption. 

their 
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their  further  attendance  was  dispensed  with,  it  being        1856. 
stated  by  Mr.  Chambers*  Mrs.  GreenhilPs  uncle,  that        '    ~ 

^  '  ^  '  The  Kino 

they  would  be  at  his  house  in  the  immediate  neighbour-        (%amj< 

,  ^  GiLSKMBILL. 

hood,  and  would  be  produced  in  ten  minutes,  when  it 
became  necessary.  And  affidavits  were  put  in  on  be- 
half of  Mrs.  GreenhiUj  in  answer  to  that  of  her  husband. 
She  herself  stated  as  follows :  —  The  permanent  resi- 
dence of  Mr.  and  Mrs.  Greenhill  was  Kncnde  Hall.  Mr. 
GreenhiU  was  in  the  habit  of  leaving  Mrs.  Greenhill  for 
short  periods,  during  which  the  children  were  under  her 
entire  controul.  In  the  summer  of  1835,  Mr.  GreenhiU 
arranged  that  they  should  go,  with  the  children,  to  TVet^-^ 
mcuth  for  a  month  or  two ;  and  that  Mrs.  Greenhill  and 
the  children  should  proceed  from  thence  to  the  house  of 
her  mother  at  Exeter^  about  the  1st  of  October.  The 
object  of  the  journey  to  Weymouth  was  amusement  and 
health.  They  arrived  there  about  July  11th,  and  oc- 
cupied  furnished  lodgings.  Mr.  GreenhiU  had  a  pleasure- 
yacht,  in  which  he  frequently  left  Weymouth  on  short 
excursions.  The  last  time  of  his  leaving  Mrs.  GreenhiU 
there  was  September  7th,  when  he  sailed  for  Portsmouthy 
after  which  he  went  to  London :  and  on  September  24th 
^  she  received  information  as  to  his  conduct,  which 
rendered  it  necessary,  in  her  opinion,  to  remove  im- 
mediately, with  her  children,  to  her  mother's  house  at 
Exeter.  She  accordingly  left  Weymouth^  and,  on  Sep* 
tember  26th,  had  her  children  conveyed  to  Exeter.  They 
remained  under  her  care,  at  her  mother's  house,  tiU 
October  27th ;  and  she  then,  in  obedieQce  to  the  habeas 
corpus,  brought  them  to  London^  where  they  resided, 
with  her,  at  the  house  of  her  uncle,  Mr.  Chambers.  Mrs. 
GreenhiU  further  expressed  her  belief  that,  if  her  hus- 
band were  peimitted  to  have  the  custody  and  controul 

of 
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The  KiitQ 
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of  the  infimfts,  their  welfiire  and  interests  would  be 
prgudidaQy  affected  thereby ;  and  that  her  basbaod's 
mother,  with  whonrit  had  been  suggested  that  they  might 
be  placed,  was,  from  drcumstances  which  the  affidavit 
set  forth  as  to  her  temper  and  disposition,  an  improper 
person  to  have  the  charge  of  them.  Mrs.  GreeniSl  sl\mo 
stated  that  she  had  not  herself  done  any  act  which 
cottid  fender  her  unworthy  or  unfit  to  have  the  custody 
of  the  children;  and  that  her  husband  could  at  any 
time  have,  and  had  in  iact  had,  access  to  them  where 
they  then  were.  By  other  affidavits  it  appeared  that 
Mr.  Greenhitt  had,  during  the  years  18S4  and  1855, 
lived  in  continued  adultery  with  a  Mrs.  Crraham,  co- 
habiting with  her  at  various  lodgings  in  London  and  at 
Portsmouth;  the  intercourse  at  the  latter  place  having 
been  still  carried  on  after  the  arrival  of  Mrs.  CtreeniiU 
and  her  diildren  at  Weymouth ;  that  during  such  co- 
habitation Mr.  GreenhiU  and  Mrs.  GfraAam  had  at  times 
assumed  the  names  of  Mr.  and  Mrs.  GreenhiU^  and  Mr. 
and  ^Ux%.\Graham  s  that  in  the  month  of  Odober^  in 
which  the  habeas  corpus  was  obtained,  they  were 
living  together  under  the  latter  names  ^  at  a  lodging  in 
London  ;  and  that  in  that  month  be  had  acknowledged 
to  Mr.  Chambers^  the  uncle  of  Mrs.  GreenhiU,  that  the 
adultery  was  still  continumg,  and  had  refused  to  part 
with  Mrs.  Graham  while  uncertain  of  a  reconciliation 
with  his  wife.  There  was  also  an  affidavit  that  Mr. 
GreenhiU  had,  in  the  same  month,  gone  with  a  female 
to  a  common  brothel,  where  it  was  believed  they  had 
passed  the  night  Mrs*  GreenhilTs  uncle  deposed^ 
from  his  knowledge  of  the  <*  character,  disposition,  and 
conduct "  of  Mr.  GreenhiU,  that  he  was  not,  in  the  de* 
ponent*s  opinion,  a  fit  and  proper  person  to  have  the 

care 
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care  and  custody  of  the  children ;  that,  if  they  were  enr        18S6. 
trusted  to  him,  there  was  great  danger  that  they  would 

The  BjDW 

not  be  properly  educated  and  taken  care  of;  and  that        agamtt 

Gaismbiuu 
Mrs.  GreenktU  was  in  all  respects  a  proper  person  to 

have  the  care  and  custody  of  them.     The  grandmother 

of  Mrs.  QreenhiU  deposed  to  the^same  effect,  and  that, 

if  the  children  were  placed  with  their  Either,  there  was 

great  probability  that  they  would  be  ^<  brought  into  coi^ 

tact  with  a  female  of  an  abandoned  and  profligate  charac* 

ter : "  and  she  also  stated  that  Mr.  Greenhilts  mother 

was  an  improper  person  to  be  entrusted  with  the  child* 

ren,  being  unkindly  disposed  both  towards  them,  and 

towards  Mrs.  QreenhUL 

After  the  suing  out  of  the  habeas  corpus,  and  before 
its  return,  a  petition,  founded  upon  the  abore  affidavits 
on  behalf  of  Mrs.  QreenhiUj  was  presented  to  the  Vice* 
Chancellor,  praying  that  it  should  be  referred  to  one  of  ^ 
the  Masters  of  the  Court  to  report  who  was  a  fit  and 
proper  person  to  be  the  guardian  of  the  said  infimt 
children,  &c.  The  petition  was  heard,  and  dismissed, 
while  the  habeas  corpus  was  depending  before  Patteum  J. 
On  the  10th  of  Novemberj  Patteson  J.,  after  taking  time 
for  consideration,  ordered  that  Mrs.  Greenhill  should 
deliver  up  the  children  to  her  husband.  In  the  then 
Michaelmas  term,  Naoember  12th,  that  order  was  made 
a  rule  of  Court  The  rule  was  served  on  Mrs.  GreenhiUf 
November  12th,  and  the  children  demanded:  but  she 
refused  to  give  them  up.  On  the  ISth  a  rule  nisi  was 
obtuned  for  an  attachment  against  Mrs.  GreenhiU  for 
her  contempt.     In  the  same  term,  November  1 7th, 

WUde  Serjt.  moved,  on  behalf  of  Mrs.  GreenhiU^  for 
a  rule  calling  on  Mr.  GreenhiU  to  shew  cause  why  the 

order 
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1886.       order  of  Patteson  J.  sihould  not  be  set  aside,  and  the 
rule,  making  it  a  rule  of  Court,  discharffed.     The  motion 

Ilie  KiKG 

againtt  was  grounded  on  an  affidavit  (among  others)  by  Mrs. 
OreenAiU,  stating,  in  addition  to  &cts  which  have  been 
already  mentioned,  that  the  children  had  been  always 
brought  up  under  h^  personal  superintendence  and 
care,  and  that,  without  her  personal  attention,  their 
health  and  comfort  would  suffer ;  that,  according  to  her 
belief,  the  connection  between  Mr.  GreenhiU  and  a  female 
of  immoral  character  still  continued ;  that  Mrs.  GreenhiU 
had  had  two  interviews  with  him  since  she  came  to  Zion- 
don  in  obedience  to  the  writ,  and  that  in  neither  did  he 
pledge  himself  to  put  an  end  to  such  connection ;  that, 
as  she  was  informed  and  believed,  he  had  taken  a  house 
for  the  said  female  for  a  term  of  years,  and  intended  to 
reside  with  her  permanently;  that  the  children  were 
kept  under  no  restraint,  were  attended  by  the  same 
nurse  as  when  they  were  at  Weymouth^  and  had  never 
been  withheld  from  their  father,  who,  on  the  contrary, 
had  been  offered  free  access  to  them  at  all  times ;  that 
Mr.  GreefihUl  had  always  admitted  the  propriety  cS 
Mrs.  GreenhilPs  conduct  as  a  wife  and  mother ;  that  he 
would  not  inform  Mrs.  GreenhiU  how  he  intended  to 
dispose  of  the  children ;  that  Mrs.  GreenhiU  had  insti- 
tuted proceedings  (which  were  then  depending)  in  the  Ec* 
desiastical  Court  for  a  divorce  and  alimony,  because  the 
conduct  of  her  husband  was  such  that  she  could  not  with 
propriety  reside  longer  with  him,  and  that  she  believed 
the  habeas  corpus  to  have  been  obtained  for  the  pur- 
pose of  afiecting  that  suit ;  that  she  only  desired  per'* 
mission  to  continue  bestowing  upon  her  children  the 
same  personal  care  and  attention  which  they  had  hitherto 
received  from  her,  and  which  was  necessary  to  their  wel- 

Are; 
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fine  r  and  tiiat  she  bad  always  been  ready  and  wiUingb        1886. 
and  o0ered,  and  did  tben  offer,  to  reside  in  any  places     _ 

•^    '^  Tb©  Knra 

aave^  under  present  circamstances,  in  ber  husband's  own  <v<»«f 
houses  and  to  act  with,  respect  to  the  said  children,  and 
their  management,  education,  and  disposal,  precisely  as 
her  husband  might  dictate.  She  further  stated  that  she 
vonld  consent  even  to  relinquish  the  custody  and  con» 
troul  of  the  children,  i^  by  the  rule  cmt  other  direction 
cf  the  Court,  she  might  be  assured  of  permission  to  give 
them  her  personal  care  and  attention  during  tfa^  tender 
years.  It  appeared  by  another  of  the  affidavits  now  put 
in,  that  Mrs.  GreenhUTsagewas  twen^-four  and  that  of 
her  husband  twenty-eight 

Wilde  Seijt,  in  moving  for  Uie  rule,  stated  die  pro* 
posal  of  Mrs*  QreenhiU  to  be,  that  she  should  not  part 
with  the  children,  but  that  they  should  be  placed 
where  her  husband  should  appoint,  she  having  access 
to  them  for  the  purpose  of  giving  them  her  care  and 
attention,  subject  to  his  directions.  The  question  raised 
by  these  proceedings  is,  not  whether  the  father's  right 
over  his  children  be  paramount,  but  whether  the  rights 
of  the  mother  are  to  be  wholly  disregarded,  so  that  she 
may  not  claim  access  even  to  infants  within  the  age  of 
nurture.  The  law  cannot  require  that^  if  a  husband 
makes  his  own  house  unfit  for  his  wife's  residence,  his 
children  shall,  therefore,  be  depriired  of  the  maternal 
care  and  protection.  [Lord  Denman  C.  J.  Has  Mrs* 
GreenhtU  gone  with  the  children  to  her  husband,  and 
made  the  proposal  you  now  mention,  and  has  it  been 
rejected  ?  Patteson  J.  All  that  appeared  before  roe 
was,  that  she  had  left  her  husband's  house,  and  the 
children  in  it;  thai  her  brother  had  gone  to  the  house  and 

Vol.  IV.  T  t  brought 
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IJ^^       brought  the  children  away ;  and  that  Mrs.  GreenhiU  had 

then  ffone  with  them  to  Exeter^  and  had  afterwards  said 

*'  dgoinjf  she  would  not  deliver  them  up.]  The  place  she  left  was 
.  i  . .  . .  .^  ^p]y  ^  lodging-house,  taken  for  a  limited  time ;  and  she 
went  from  thence  to  the  place  which  her  husband  had 
appointed.  {Pattesan  J.  At  any  rate  she  went  much 
before  the  time.]  None  of  the  authorities  go  so.&r  as  to 
l)ear  out  the  present  motion.  In  cases  where  the  child 
has  been  actually  in  the  father's  possession^  this  Court 
has  declined  to  interfere,  no  doubt  considering  its  power 
inadequate  to  alter  such  a  state  of  things ;  but  those 
cases  differ  from  the  present ;  and,  in  a  case  (that  ot 
Mr.  LytUm  (a) )  where  the  father  had  bound  himself  by 
an  agreement  in  articles  of  separation  to  allow  the 
mother  access  to  the  child,  the  Court  would  not  suffer 
him  to  take  it  from  the  school  at  which  it  had  been 
placed,  without  providing  for  the  future  access  of  the 
mother.  The  only  instances  in  which  the  Court  appears 
actually  to  have  taken  away  the  child  from  the  mother 
are  Sir  William  Mmrai/s  case  {b)  and  £r  parte 
M^CleUan  (c).  [^Patteson  J.  In  that  case  the  child  had 
been  placed  at  a  school  by  agreement  between  the  father 
and  mother;  the  mother  persuaded  the  governess  to 
let  the  child  go  to  her  for  a  few  days,  under  a  promise 
to  restore  it,  and  then  kept  it.  I  thought  there  was  an 
absurdity  in  saying  that,  if  the  husband  took  the  child 
by  force,  the  Court  would  not  remove  it  from  his  pos- 
session, and  yet  that  it  would  not  assist  him  in  obtaining 
the  possession,  when  he  sought  it  by  the  legal  course  of 
a  habeas  corpus.]     Where  he  actually  has  the  custody, 

(a)  Cited  in  Rex  ▼.  De  ManfieviUe,  S  £ast,  S22. 
(6)  Cited  in  Bex  v.  J}e  UanneviUe,  5  Eati,  S8S. 
(c)  1  JDoufL  P.  C.  81. 

the 
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the  power  of  the  Court  is  limited ;  where  he  has  it  not,        1836. 
the  Court  will  exercise  its  discretion  according  to  the  _ 

circumstances.  In  Rex  v.  Smith  (a),  where  a  boy  was  ag€dnai 
brought  up  by  habeas  corpus  at  the  instance  of  his 
father,  for  the  purpose  of  having  him  delivered  over  by 
an  aunt  who  kept  him,  the  Court,  over-ruling  Bex  ▼. 
Johnson  {b),  refused  to  do  more  than  order  him  to  be 
delivered  out  of  the  custody  [of  the  aunt,  and  inform  him 
he  was  at  liberty  to  gd  where  he  pleased.  And  in  Rae^ 
v.  Sir  Francis  Blake  DeUvoal  {c)  Lord  Mansfield  states 
the  law  to  be,  that,  <*  In  cases  of  writs  of  habeas  corpus 
directed  to  private  persons,  to  bring  up  infants,  the 
Court  is  bound,  ex  debito  justitiae,  to  set  the  infant  free 
from  an  improper  restraint :  but  they  are  not  bound  to 
deliver  them  over  to  any  body,  nor  to  give  them  any 
privilege.  This  must  be  lefl  to  their  discretion,  accord- 
ing to  the  circumstances  that  shall  appear  before  them." 
He  then  refers  to  the  two  cases  in  Strar^e^  just  cited, 
and  a  third,  Bex  v.  Clarkson  ((f),  and  adds,  ^^  The  true 
rule  is,  that  the  Court  are  to  judge  upon  the  circum- 
stances of  the  particular  case ;  and  to  give  their  direc- 
tions accordingly.'*  And,  in  the  case  then  before  the 
Court,  in  which  a  father  had  obtwied  a  habeas  corpus 
to  bring  up  his  daughter.  Lord  Mansfield  said,  that 
there  was  no  reason  for  delivering  her  to  her  father,  and 
the  order  was  that  she  should  be  discharged  from  all 
restraint,  and  be  at  liberty  to  go  where  she  would.  In 
Bex  V.  Wilson  {e)f  which  came  before  this  Court  in 
1829,  on  the  application  of  a  fiither,  the  Court  refer- 
red it  to  the  Master  to  see  what  was  proper  as  to  the 

(a)  S  Am.  989.  (b)  1  Stra.  579.    S.  C  2  Ld.  Rmf.  ISSS. 

(c)  3  Burr,  1434.  (<f)  1  Am.  444. 

(tf)  See  p.  645,  note  (a),  poet. 

T  t  2  custody; 
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1886.  custody;  and,  in  Bex  v.  I>obbyn(a),  the  Court  refused 
to  let  the  father  have  the  custody  of  the  in&nt.  The 
object  of  the  writ  of  habeas  corpus  is  the  liberty  of  the 
party  detained;  and  the  application  ought  properly  to 
comeirom  him,  Bex  ▼•  Ba/nolds  (i),  Bex  ▼•  Edwards{c) ; 
though,  where  the  party  himself  is  of  too  tender  years 
to  decide  upon  the  custody  in  which  he  ought  to  be, 
the  law  vests  the  discretion  on  that  subject  in  the  father. 
But,  where  he  attempts  to  use  that  discretion,  not  in  truth 
for  the  purpose  of  enforcing  his  own  rights,  but  to  take 
away  those  of  the  mother,  the  children  being  within  the 
age  of  nurture^  and  no  reason  being  shewn  for  abridgmg 
the  mother's  rights,  the  Court  will  at  least  interpose  so 
fin:  as  to  leave  the  father  such  a  qualified  dominion 
only,  as  the  circumstances  require,  and  as  may  be  con- 
sistent with  the  interests  of  the  children  themselves* 
The  whole  question  is,  whether  the  case  be  one  in  which 
the  Court  can  use  its  discretion ;  and  whether  the  rights 
of  the  husband  be  so  far  paramount  to  those  of  the  wife^ 
that  she  has  no  right  to  stand  before  the  Court  enforc- 
ing any  claim.     A  rule  nisi  was  granted. 

In  opposition  to  the  rule,  affidavits  were  put  in  on 
behalf  of  Mr.  GreenhiUj  to  the  following  ^edi  —  Mr. 
GreenhiWs  solicitor,  Mr.  Browne^  swore  that,  before 
the  issuing  of  the  habeas  corpus,  he  had  gone  to  Mrs. 
GreenhiUf  at  Exeter,  with  Mr.  GreenhiWs  sanction,  for 
the  purpose  of  effecting  a  reconciliation  or  arrange- 
ment, which,  however,  he  had  been  unable  to  bring 
about,  and  had  ultimately  demanded,  while  at  Exeier^ 
that  the  children  should  be  placed  under  his  protection 
to  be  taken  to  KnawU  Hall;  that  Mrs.  GreenhiU  refused 

(o)  See  p.  644,  note  (a),  posU  (6)  6  71  H.  497. 

{€)  iT.n.  745. 

this, 
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this,  and  the  habeas  corpus  afterwards  issued :  (hat        IBS6. 
Mr.  Greenkillj  in  his  communications  with  the  de-  ^ 

Tim  Kikh 

ponent,  had  evinced  great  affection  to  the  children,  and  <vmuf 
that  they,  in  an  interview  which  the  deponent  had  wi^ 
nessed  between  them  and  their  father,  had  shewn  a 
strong  attachment  to  him :  that,  upon  the  service  of  the 
rule  of  Court  of  Nboember  10th,  for  the  delivery  of  the 
children  by  Mrs.  GreenhiU^  she  had  refused  to  give 
them  up,  and  expressed  her  determination  not  to  live 
again  in  the  same  house  with  her  husband:  and  that  she 
hod  asked  him  what  he  meant  to  do  with  the  children, 
to  which  he  had  replied  that  he  should  take  them  to 
KnofOBUe^  and  that  she  might  see  them  whenever  she 
pleased.  Mr.  Greenkillj  by  another  affidavit,  denied 
that  any  arrangement  had  been  made  with  his  consent 
for  Mrs.  Qreenkill  to  go  from  Wejfmouik  to  Exeter^ 
He  further  stated  that,  in  the  beginning  of  October  last^ 
when  informed  of  his  wife's  reasons  for  leaving  Wey* 
mouthy  he  had  expressed  to  her  brother  and  uncle  his 
contrition  for  what  had  passed,  and  had  offered,  if  she 
would  forgive  him,  to  live  with  her  wherever  she 
wished,  and  to  give  up  his  intimacy  with  Mrs.  Graham^ 
and  that  he  had  made  other  attempts  at  reconciliation, 
without  success.  That  the  children,  if  taken  out  of  his 
custody,  would  lose  materially  by  fiimily  arrangements, 
which;  to  his  knowledge  and  belief,  would  essentially 
aflfect  their  future  interests :  that  his  wife  had  no  means 
of  supporting  them;  that  the  children,  if  separated  from 
him,  would,  as  he  believed,  be  brought  up  in  detestation 
of  him;  and  that  his  mother  was  a  very  proper  person 
to  be  entrusted  with  them:  that  he  had  (before  Mr» 
Browne  went  to  Exeter)  proposed  to  Mrs.  Greenhilt% 
attorney  that  she  should  leave  her  mother's  house  and 
T  t  8  live 
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ift9(«       live  somewhere  in  or  near  London^  in  which  case  he 
^  ^  had  offered  that  she  miirbt  have  the  children  under  her 

care,  but  this  had  not  been  acceded  to :  that  he  never 
contemplated  for  a  moment  depriving  his  wife  of  the 
privilege  she  had,  as  a  mother,  of  seeing  her  children^ 
and  had  repeatedly  expressed  himself  to  her  to  tbut 
effect:  that  Mrs.  Graham  had  never  seen  either  of  the 
children  or  Mrs*  GreenhiUj  nor  had  he  ever  taketi 
either  of  the  children  near  Mrs.  Graham^s  residence, 
or  Mrs.  Graham  to  Knonde  Hall  or  any  other  place 
where  his  children  or  wife  were,  nor  had  he  enter- 
tained the  thought  of  bringing  his  children  or  wife  in 
contact  with  Mrs.  Graham^  having  always  loved  his 
children,  and  been  loved  by  them,  with,  the  warmest 
affliction:  and  that  he  had  never  given  his  wife  occasion 
to  complain  of  any  unkindness  or  want  of  affection  in 
him  towards  them:  that  it  was  his  intention  to  take 
them  to  Knawkf  his  own  residence,  where  he  proposed 
they  should  reside  under  the  care  of  his  mother,  and 
where  he  had  always  been  ready  and  willing  that  his  wife 
should  have  free  access  to  them,  as  he  had  frequently 
told  her.  Upon  these  affidavits,  Talfourd  Serjt,  in  the 
same  Michaelmas  term  {November  24th},  was  partly  heard 
in  opposition  to  the  rule;  but,  the  Court  suggesting  that 
some  agreement  might  perhaps  be  come  to,  the  rule 
was  enlarged  to  this  term.  From  affidavits  subsequently 
sworn  by,  and  on  behalf  of,  Mr.  GreenhiUj  it  appeared 
that  Mrs.  Greenhill  had  left  Mr.  Chamber^s  house  with 
the  children;  that  Mr.  Greenhill  had  since  made  un- 
successful attempts  to  discover  where  they  were^  and 
that,  from  information  he  had  obtained,  he  believed 
that  Mrs.  Greenhill  had  taken  them  with  her  out  of  dte 
kingdom* 

^       Sir 
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'  SSr  J(^n  QmpbeU  Attornej-General,  Ta^imrd  Serjt 
and  Wighhnan,  now  shewed  cause  against  the  rale  lor 
settmg  aside  the  order  of  Patteson  J. 

The  arguments  urged  against  the  rule  in  this  and  the 
preceding  term  were  as  follows  :  —  The  legal  power 
over  in&nt  ch'ddren  is  in  the  father,  the  mother  has 
none ;  1  Ela.  Comm.  ^53.  It  has  been  held,  in  the  case 
of  removal  of  paupers,  that  a  bastard  child,  within  the 
age  of  nurture^  is  not  to  be  separated  from  the  mother  (a); 
but  Bex  V,  De  ManneviUe  (b)  shews  that  the  principle  of 
that  ruling  does  not  extend  to  the  case  of  legitimate 
children,  and  that  the  custody  of  them  belpngs  to  the 
father*  The  doctrine  of  that  case  was  recognised  in 
Ex  parte  M^Clellan  (c),  and  in  Ex  parte  Ski7mer{d)9  where 
Best  C.  J.  (at  the  bar)  having,  as  referee,  then  made  en 
order,  by  consent  of  the  parents,  that  the  child  diould  be 
placed  with  a  third  person,  and  the  &ther  having  taken 
it  from  that  person,  the  Court  of  Common  Pleas  held 
that  they  had  no  authority  to  interfere*  In  die  cases 
which  have  been  cited,  of  Bex  v*  Smith  (^ ),  and  Bex  ▼• 
Sir  F*  B.  Delaval{g)y  where  the  Court  refused  to  do 
more  that  set  the  infants  free  from  restraint,  they  were 
of  sufficient  age  to  exercise  a  choice  as  to  the  hands  in 
which  they  should  be :  and,  in  the  latter  case,  the  Court, 
at  the  time  of  discharging  the  infant,  suspected  the  father 
of  being  party  to  a  conspiracy  against  her.  In  Bex  v. 
Johnson  {k)  the  reason  assigned  for  delivering  the  child  to 
the  guardian  appointed  by  her  father  was,  that  she  was 

(a)  See  Bex  v,  HemUngtoHj  Cold,  6.    Note  [2]  to  Simpson  ▼.  Jokiuon, 
I  J)otig.  9.' and  Ex  parte  Ann  ICnee,  1  New  Bep.  148. 
(6)  5  Eatt,  SSI.  (c)  1  DowL  P.  C  81. 

(d)  9  B.  Moore,  278,  where  many  cases  on  the  subject  are  referred  to. 

(e)  2Stra.9S2.  (g)  S  Burr,  liS4. 
(A)  1  Stra,  579.  <S^.  C.  2  Ld,  Haym,  1333. 

/  T  t  4  too 
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18S6*  too  yomg  to  judge  for  hetsdf.  SUstees  Que  (a)  is  the 
*j^^7^  onljr  one  reported^  in  whicli  the  Ck>tirt  has  directly  taken 
upon  itself  to  oTer^vuIe  the  father^s  claiiti  where  the 
infant  Iras  too  young  to  form  a  choice^  In  Rt  pmU 
Skinner  {b)  Sest  C  J^  after  observing  that  the  Court  of 
Iting^s  Bench,  on  applications  of  this  kind,  generally 
<*  refer  the  parties  to  a  Master  in  Chanceryj  who  may 
ascertain  whether  there  be  suffident  property  to  provide 
ibr  the  support  of  the  child,  or  whether  it  might  be  made 
a  ward  of  that  Courts  or  he  might  appoint  a  guardian  tt^ 
take  care  of  it,"  adds,  '<  But  the  Court  of  Chancery  has 
a  jurisdiction  as  reptesenting  the  King  as  Parens  Patrue^ 
6nd  that  Court  may  accordingly,  under  circumstanoes# 
control  the  right  of  a  father  to  the  possession  of  his 
child,  and  appoint  a  proper  person  to  liratch  oter  its 
morals,  and  see  that  it  receive  proper  instruction  and 
education.^'  Here  no  ground  exists  for  such  an  inter* 
ference.  It  cannot  be  contended  that  any  unkindness 
is  to  be  feared  on  the  father's  part.  The  power  of 
separating  children  from  the  fiither  on  account  of  im^ 
morality  in  him,  lies  in  the  Court  of  Chancery,  for 
reasons  which  are  discussed  by  Lord  EUton  in  WeOedejf 
t.  7^e  Duke  of  Beaufort  {c).  But,  supposmg  that  suck 
a  jurisdiction  could  be  exercised  by  this  Court,  there  is 
no  ground  for  coming  to  a  different  conclusion  firom 
that  which  the  Vice-chancellor  has  arrived  at  in  the 
present  case  on  the  same  statement  of  facts«  In  ftU* 
lesley  V.  The  Duke  of  Beaufort  {c)  (which  however  goes 
beyond  any  previous  case))  very  gross  misconduct  was 
Imputed  to  the  father ;  he  had  harboured  an  adulteress 

Ja)  Jt^*i  Hep,  748.  (6)  9  A  Movrti  278* 

(c)  S  It%u$,  Rep,  If 

in 
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in  ids  oWn  residenoe ;  and  the  separation  between  him        I8864 
and  Ids  chUdreti  bad  <M>i|^ttalIy  began  with  his  own     i^TKufO- 
ddibetate  consent.  Here^  the  adulteress  has  never  been 
brought  to  the  fiither's  house,  nor  into  contact  with  the 
children;  and^  in  such  a  case,  adultery  is  not  a  sufficient 
ground  for  separating  the  children  from  their  fiither)'. 
Ball  V.  Ball  (a)*    Mor  was  there  in  the  present  case  any 
consent  by  Mr.  Greenhill  to  a  remoral  of  the  infimts. 
out  of  his  control.      Assuming  that  Mrs.  GreenkUPn 
journey  to  Exeter  was  conformable  to  a  previous  arrange* 
ment  with  him  (which  is  not  admitted),  he  had  con*^ 
sented  only  to  their  going  there  on  a  visits  not  to  their 
bebg  altogether  withdrawn. 

t&tW.W.  RlkU  and  J.  Henderson^  contrtL  It  is 
not  contended  that  this  Court  should  assume  the  power 
of  the  Lord  Chancellor  to  separate  children  from  their 
fiither,  on  the  ground  of  immorality  in  him«  But,  they 
being  in  the  mother's  custody,  and  of  a  tender  age»  the 
Court  will  hesitate  to  enforce  an  order^  the  efiect  of 
which  must  be^  not  only  that  thqr  shall  be  delirered  to 
the  fiither^  but  that  the  mother  shall  have  no  means  of 
superintending,  or  even  of  insisting  upon  access  to  thenu 
For  in  Ball  y.  BaU  (a)  the  Vice-Chancellor  did  not 
CTen  grant  an  order  that  the  mother  should  have  '<  ao* 
Cess  to  her  daughter  at  all  conirenient  times.''  No  pre* 
cedent  has  been  cited  in  support  of  the  exercise  of 
authority  requu*ed  by  Mr*  GreenhUL  The  general 
propositioa,  that  the  father  has  a  right  to  the  custody 
of  his  children,  is  not  disputed  on  the  part  of  Mrs« 
dreenhillf  nor  is  it  contended  that  the  mother  can 

(•}  2Sm.SS. 
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Ji990.  Apply  tor  a  habeas  carpus  to  take  the  diildren  from  the 
father :  bat  the  question  here  is,  the  children  being  oat 
of  his  hands,  what  order  the  Court  wUl  make,  if  any, 
for  their  being  ddivered  to  one  party  or  another.  The 
earliest  case  bearing  on  this  subject  is]  Besp  ▼•  CZar(- 
son  (a),  where  a  party  assuming  to  be  the  husband  of  a 
female  obtained  a  habeas  corpus  for  the  purpose  of 
having  her  delivered  to  him ;  but  the  Court  would  in- 
terfere no  further  than  to  see  that  she  was  under  no 
restraint,  and  was  not  intercepted  in  returning  to  her 
gaaidian's  house,  whence  she  had  come*  The  subse- 
quent cases  as  to  children,  Bex  v.  JeAnson  (i),  Bex  v. 
Smith  {c\  Bex  v.  Sir  F.  B.  Delaval{d),  shew  that  the 
Court  is  at  least  not  bound  to  make  the  order  which  it  is 
now  sought  to  enforce,  at  a  father's  instance,  but  will  exer- 
eise  a  discretion,  according  to  the  circumstances.  With- 
out controvertmg  the  doctrine  laid  down  in  Bex  y.  De 
Mannevitte  (e),  it  is  sufficient  to  say  that  the  case  is  no 
aathori^  for  the  present  order.  In  Ex  parte  M^Qdr 
Ian  (g)  the  application  was  for  the  purpose  of  restorii^ 
a  child,  not  indeed  to  the  father  himself,  but  to  a  school- 
mistress with  whom  he  had  placed  her,  and  from  whom 
she  had  been  surreptitiously  taken  by  the  mother.  That 
case  merely  shews  that  the  Court  will  restore  a  child 
improperly  taken  from  under  the  father's  control;  and 
there  no  such  difficulty  appeared,  as  in  the  present  in- 
stance,  respecting  the  mother's  access.  Ex  parte  Skinner  {k) 
and  Ball  v.  Ball  (f )  were  cases  in  which  the  father  had 
the  actual  controul  over  the  child,  and  the  mother  sought 

(a)  1  Stra.  444.  (6)  1  Stra.  579.    S,  C,  9  Ld.  Raym.  1S8S. 

(c)  8  Stra.  982.  '    (d)  S  Burr.  1434. 

{e)  5£<Mf,88I.  (g)  iDowLP.  C  81. ;  and  see  p*  63a  aDt» 

(A)  9  B.  Uoore^  278.      (t)  2  Sim.  B^.  35. 

to 
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to  interfere  with  that  controuL     In  the  cases  of  illegl*        18M. 
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timate  children.  Rex  v*  Soper{a\  Sex  v.  Hopkins  {b% 
it  has  been  held  that  they  ought  to  be  in  the  mother's  ttetamt 
custody  during  the  time  of  nurture.  The  considerations 
admitted  in  those  cases  ought  to  weigh  with  the  Court 
in  the  case  of  legitimate  children,  where  the  mother  ac* 
tually  has  them  in  her  care,  and  where  it  is  the  father's 
fault  that  they  cannot  be  with  both  parents.  If  the 
Court  think  that  the  order  of  PaUeson  J.  is  one  which 
a  judge  was  not  bound  to  make,  they  will  not  uphold 
it  under  the  circumstances.  Mrs.  GreenhUl  is  willing  to 
abide  by  any  direction  of  the  Court  which  may  leave 
her  access  to  the  children.  [Lord  Denman  C.  J.  The 
children  are  not  in  Court;  nor  have  we  any  certainty 
that  the  order  we  might  make  would  be  complied  with.} 
Their  presence  is  not  necessary  for  the  purpose  of  thia 
application ;  but  the  order  would  be  obeyed. 

Lord  Denman  C.  J.  As,  unfortunately,  the  attempts 
to  reconcile  the  interests  of  these  parties  have  failed, 
we  are  bound  to  pronounce  our  judgment  upon  the 
application  before  us.  There  is,  in  the  first  place,  90 
doubt  that,  when  a  father  has  the  custody  of  his  children, 
he  is  not  to  be  deprived  of  it  except  under  particular 
circumstances;  and  those  do  not  occur  in  this  case; 
for,  although  misconduct  is  imputed  to  Mr.  GreenhUl^ 
there  is  nothing  proved  against  him  which  has  ever 
been  held  sufficient  ground  for  removing  children  from 
their  father.  If  we  look  strictly  at  the  evidence,  this 
will,  I  think,  be  found  a  case  falling  within  the  general 
rule  just  stated,  with  respect  to  the  custody,  for,  when 

(a)  ST.M.  278.  (6)  7  Bati,  579. 

the 
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1836.  tfaedifldren  irere  in  a  bouse  rented  by  the  fiither,  and  in 
~r^  the  charge  of  those  with  whom  he  had  appointed  that 
ogoini^       they  should  be»  the  mother^s  conduct  in  causing  them  to 

OttlnvHtiiB* 

be  remoTed  was  equivalent  to  taking  Ihem  out  of  his  cus- 
tody i  and»  if  so^  then,  ex  concessis,  he  has  a  right  to 
claim  that  they  shall  be  restored.  But  I  thbk  that  the 
case  ought  to  be  decided  on  more  general  grounds}- 
because  any  doubts  left  on  the  minds  of  the  pubUc* 
as  to  the  right  to  claim  the  custody  of  children  might 
lead  to  dreadful  disputes^  and  even  endanger  the  lires 
1  of  persons  at  the  most  helpless  age«  When  an  in« 
fimt  is  brought  before  the  Court  by  habeas  corpus^  if 
he  be  of  an  age  to  exercise  a  choice,  the  Court  leares 
him  to  elect  where  he  will  go.  If  he  be  not  of  that 
age^  and  a  want  of  direction  would  only  expose  him  to* 
dangers  or  seductions^  the  Court  must  make  an  order 
for  his  being  placed  in  the  proper  custody.  The  only 
question  then  is,  what  is  to  be  considered  the  proper 
oustody ;  and  that  undoubtedly  is  the  custody  of  the 
fiither*  The,  Court  has,  it  is  tmc)  intimated  that  the 
r^t  of  the  fiitber  would  not  be  acted  upon  where  the 
enforcement  of  it  would  be  attended  with  danger  to 
the  child  I  as  where  there  was  an  apprehension  of 
crudty,  or  of  contaihination  by  some  exhibition  of  gross 
profligacy.  But  here  it  is  impossible  to  say  that  such 
danger  exists.  Although  there  is  an  illicit  connectimi 
between  Mr.  GreenkiU  and  Mrs.  Qraham^  it  is  not  pre* 
tended  that  she  is  keeping  the  house  to  which  the 
diildren  are  to  be  brought,  or  that  there  is  anything  in 
the  conduct  of  the  parties  so  offensive  to  decency  as  to 
render  it  improper  that  the  children  should  be  left  under 
the  control  of  their  father.  And  he  promises  the  same 
conduct  with  respect  to  them  for  the  future.    The  pre* 

sent 
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sent  rule  was  not  granted  because  the  Court  entertained  1886. 
much  doubtf  but  from  a  desire  to  avoid  increasing  the 
misfortunes  of  this  fiunUy.  It  may  be  that  a  modified  _  ^g^**^ 
order,  if  we  made  it,  would  be  obeyed  by  Mrs.  Greeri* 
hill;  but  I  do  not  feel  that  we  should  be  justified  in 
making  such  an  order:  and,  the  question  now  being 
whether  or  not  the  order  of  my  brodier  PMeson  should 
be  obeyed,  I  am  of  opinion  that  this  rule  must  be  dis- 
charged. 

LiiTLsnALE  J.  I  am  of  the  same  opinion.  The  prac- 
tice in  such  cases  is  that,  if  the  children  be  of  a  proper 
age,  the  Court  gives  them  their  election  as  to  the  cus- 
tody in  which  they  will  be ;  if  not^  the  Court  takes  care 
that  they  be  delivered  into  the  proper  custody.  If  this 
were  a  case  in  which  the  father  and  mother  disagreed 
as  to  the  disposal  of  the  children,  and  they  were  brought 
fix)m  a  distant  place  in  the  charge  of  some  other  person, 
and  each  of  the  parents  appeared  before  the  Court,  and 
claimed  the  custody,  tha:^  is  no  doubt  that  the  Court 
would  give  it  to  the  fiither;  the  mother^s  application 
would  not  be  attended  to.  Here  the  case  is  stronger ; 
the  children  were;  in  efiect,  in  the  custody  of  the  Cather, 
in  a  place  selected  by  him ;  they  have  been  removed, 
and  he  only  seeks  to  bring  them  back.  On  the  ques- 
tion which  comes  before  us,  whether  or  not  the  learned 
Judge's  order  should  be  set  aside,  I  think  we  have  here 
no  right  (and  I  do  not  say  that  we  should  have  it  in  any 
case)  to  make  an  order  about  access  to  the  children 
or  interference  with  them.  We  can  only  discharge  the 
rule. 

WiLtlAlCS 
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ISSa  Williams  J.    In  this  case^  as  it  came  before  my 

brother  PatUson^  he  was  bound  to  decide,  in  point  ot 
Xbo  Kimi 
<%fflMj«       law,  with  whom  the  custody  of  the  children  should  be. 

In  general,  where  the  party  brought  up  by  habeas 
corpus  is  competent  to  exercise  a  discretion  on  thia 
•pointy  the  Court  merely  takes  care  that  the  option  shall 
be  left  free.  In  Rex  v.  Sir  F.  B.  Delaval{a)  the  party 
was  of  such  an  age;  and  the  Court  acted  accordingly. 
But  where  the  age  is  not  such  as  to  allow  the  exercise 
of  a  discretion,  and  there  is  a  controversy  as  to  the 
custody,  the  Court  must  decide ;  and  here  the  learned 
Judge,  having  no  doubt  of  the  law  (and  I  accede  to  his 
view  of  it),  made  the  order  in  question,  giving  the  cus- 
tody to  the  father.  Then  is  there  any  thing  shewn 
which  can  induce  us  to  suspend  or  set  aside  that  order? 
It  has  been  held  {b)  that  the  fact  of  a  father  having 
formed  an  improper  connection  is  not  of  itself  sufficient 
reason  for  separating  his  children  from  him.  The  same 
question  was  before  my  brother  PcUtesoriy  and  is  now 
before  us  for  reconsideration.  The  right  is  in  the 
father,  and  must  take  effect 

CoLERiDOE  J.  The  single  question  before  the  Court 
is,  whether  or  not  this  order  shall  be  discharged.  It  is 
important  to  consider  the  circumstances  under  which 
the  order  was  made.  A  habeas  corpus  issued,  and  was 
obeyed.  The  mother  and  children  were  before  the 
learned  Judge;  but  it  was  then  arranged  that,  during 
the  future  attendance,  the  children's  presence  should  be 
dispensed  with.     There  was  not,  therefore,  any  thing 

(a)  S  Bun.  14S4.  (6)  BaU  v.  BaU^  2  Am.  S5. 


.OmuesRitA. 
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special  in  the  order  ultimately  made;  it  was  only  vAist  IMS. 
the  learned  Judge  might  have  said  yerbally  to  the 
father  if  the  children  had  been  in  attendance  with  the 
mother,  <<  You  are  entitled  to  the  custody  of  these 
children."  The  rule,  then^  is  to  be  considered  upon 
purely  legal  principles.  A  habeas  corpus  proceeds  on 
the  &ct  of  an  illegal  restraint.  When  the  writ  is 
obeyed,  and  the  party  brought  up  is  capable  of  using  a 
discretion,  the  rule  is  simple,  and  disposes  of  many 
cases,  namely,  that  the  individual  who  has  been  under 
the  restraint  is  declared  at  liberty;  and  the  Court  will 
even  direct  that  the  party  shall  be  attended  home  by  an 
officer,  to  make  the  order  effectual.  But,  where  the 
person  is  too  young  to  have  «  choice,  we  must  refer  to 
legal  principles  to  see  who  is  entitled  to  the  custody, 
because  the  law  presumes  that,  where  the  legal  custody 
is,  no  restraint  exists :  and,  where  the  child  is  in  the 
hands  of  a  third  person,  that  presumption  is  in  favour 
of  the  father.  But,  although  the  first  presumption  is 
diat  the  right  custody  according  to  law  is  also  the  free 
custody,  yet,  if  it  be  shewn  that  cruelty  or  corruption 
is  to  be  apprehended  from  the  father,  a  counter- 
presumption  arises :  that,  however,  is  not  raised  here. 
The  case,  as  it  comes  before  us,  is  the  same  as  if  the 
parties,  with  the  children,  were  on  the  floor  of  the 
Court,  and  we  had  to  pronounce  what  was  the  rightful 
custody.    The  rule,  therefore,  must  be  discharged. 

Rule  discharged* 


The 
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The  Kiifo 

GliSSlfHIU. 


The  JtUom^Qeneral  then  mored  that  the  nik  ftr 
aa  attachment  might  be  made  abaolate;  and,  no  9irga^ 
ment  being  offered  in  opposition! 

The  rule  was  made  absokite;  but  it  was  oiderod 
that  the  attachment  should  lie  in  the  office 
for  a  month  (a). 


A  fiiUher  ckiin* 
iDg  from  his 
wife  tb«  GUI- 
tody  of  their 


fent  child  od 
haheei  corpui, 
the  Court,  on  a 
repreeentetton 
by  the  wife  of 

and  cruelty,  re- 
ferred it  to  a 
barritterto  de- 
termine as  to  ^ 
the  proper 
custody  for  the 
child,  the  wife 
(who  wu  in 
contempt  nir 
disobeying  the 
writ),  and  the 
husband,  con-> 
senting  to  abide 
by  such  de- 
termination. 


(a)  Tbereporters  aie  Indebted  to  Mr.  DeaJhy  fiw the'lbDowiiv  notes  of 
two  cases  refened  to  in  the  aigument  of  Wilde  Seijt. ,  aatiy  peges  631 ,  6SS. 

The  Kino  Offoiuui  Dobbtn. 

In  Jtfifftiwiweg  vaeatioii»  1817,  Lord  EUenboroui/t  issued  a  stimmow^  et 
the  instance  of  WUUam  jivguttus  Dobbin,  calling  upon  Maria  mSgpa 
JDobbyn,  his  wife,  to  shew  cause  why  a  writ  of  habeas  corpus  should  not 
issue  a>  bring  before  htm  the  body  of  j^Uippa  Dobbin,  tfasir  dangfalsr, 
aged  six  yean,  for  the  purpose  of  her  being  deliTercd  over  to  the  fiufaer. 
The  summons  was  attended  before  Mr.  Justice  Hoirosfd,  who  ordend 
the  writ  to  issue. 

Tlie  defendant  having  neglected  to  make  any  latum  to  the  wri^  Lad 
SUenb&raugh  issued  his  warrant  pursuant  to  the  statute  56  &  S.  c.  lOa, 
to  apprehend  the  defendant,  in  order  that  she  might  find  bail  lor  hsr 
appearance  in  the  Court  of  King's  Bench  on  the  first  day  of  the  IbUow- 
ing  Hiktry  term,  to  answer  the  contempt.  She  was  apprehended  uadsr 
the  warrant,  and  entered  into  a  recognisance  to  appear  accordingly. 

On  the  first  day  of  Hilary  tcnn  she  appeared  in  Court,  and  was  adLsd 
whether  she  would  undertake  to  appear  before  a  Judge  at  chambers,  and 
biing  the  said  PUI^)pa  Dobbyn  with  her,  which  she  declined  to  do; 
whereupon  she  was  examined  upon  interrogatories,  and  reported  in  con- 
tempt. The  reasons  alleged  by  her  for  not  giving  up  the  child  were^ 
that  the  time  of  the  father  was  principally  devoted  to  the  gaming  t^Ue 
and  the  society  of  women  of  infamous  character;  that  he,  having  at- 
tempted the  liih  of  the  defendant,  was  likely  to  do  the  same  to  the  child; 
and  that  he  was  of  a  brutal  disposition ;  that  he  had  beat  defcndant  with 
a  stick,  and  derired  the  woman  with  whom  she  lived  to  turn  her  out  of 
doors,  declaring  she  was  not  his  wife,  but  his  discarded  nustreas  ;  tbit 
on  one  occasion,  on  hu  returning  from  tl|e  gaming  table  in  a  draadfiil 
temper,  he  accused  the  defendant  of  inconstancy ;  siie  protested  hsr  iiw 
nocence,  but  nevertheless  he  nearly  strangled  the  defendant,  and  in- 
flicted on  her  several  violent  blows,  and  exclaimed,  «she  waa  dead,  he 
had  murdered  her;'*  that  she  exhibited  articles  of  the  peace  against  him. 
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and  he  was  boond  oTer  to  keep  the  peace,  in  2000^  ;  that  he  endeavoured  1 886* 

Id  procore  a  divorce,  but  could  not  lucceed,  though  she  did  not  oppose 
it ;  thaty  although  he  could  aee  the  child  whenever  he  wished  it,  he  had 
onl  J  sent  for  her  twice  within  the  last  three  years  and  a  half,  when  she  was 
immediately  sent ;  that  she  believed  his  onl j  motive  in  claiming  the  child 
was  a  wish  to  give  her,  Mrs«  Dobbyn,  pain,  and  not  affection  to  the  child. 
Eatier  term,  1818.  The  defendant  was  examined  upon  intenoga- 
toriea,  and  reported  in  contempt.  By  consent,  sentence  was  postponed 
till  the  next  term.  And  it  was  referred  to  Mr.  Taunton  to  determine  in 
whose  custody  Phi&ppa  Dobbyn  should  be  placed,  or  remain  for  the 
present  to  abide  his  further  order.  And  it  was  also  referred  to  Mr.  jHiittn- 
ton  to  inquire  into  all  matters  ia  difference  between  the  prosecutor  and 
the  defendant,  touching  the  said  PkUippa  Dobhyn,  and  to  determine  in 
wliose  custody  the  said  PkiHppa  Dobbyn  ahould  be  permanently  placed, 
and  to  regulate  the  access  to  be  had  by  the  prosecutor  and  defendant  to 
the  said  Phil^)pa  Dobbyn,  if  he  should  adjudge  it  proper  that  both 
parents  should  have  such  access.  And  to  make  such  further  order  re- 
specting her  as  he  should  think  fit,  the  prosecutor  and  defendant  under- 
taking (by  the  rule)  to  pay  obedience  to  such  orders. 


The  King  offoinsi  Wilson. 

Hjlamt  term,  18S9.     Wife  and  child,  daughter  of  three  years  old,  Infimt  child  in 

brought  up  by  habeas  corpus  sued  out  by  the  husband;  the  wife  was  ^!^  ^^^ 

asked  if  she  was  under  any  restraint ;  and  she  was  told  she  was  at  liberty  brought  up  by 

to  go  where  she  pleased ;  and  it  was  referred  to  the  Master  to  determine  habeas  corpus 

at  what  time  and  in  what  manner,  and  under  what  circumstances,  the  f^^°®  fatb^s 

instance.     Or- 
firther  should  have  access  to  the  daughter ;  she  in  the  mean  time  to  remain  dered  that  the 

with  the  mother.  child  remain 

with  the  mo- 
ther ;  the  father*s  access  to  be  regulated  by  the  Master* 


Vol.  IV.  U  u 


6M  CASES  IN  HILARY  TERM 

1836. 


jI^^  29di.  HoLLiNGSWORTH  agaltist  Brodrick. 

HOLLINOSWORTH  agatflSt  COLLINSON. 

Two  actions  *    HPHESE  were  two  of  forty-eight  actions  brought  by 
brought  bj  the  the  same  plaintin  on  the  same  poucy  of  insurance 


agdn^  dif.  against  several  defendants.  The  poUcy  was  on  the  ship 
Mt%  on^e^  -rfngrrs/rfn,  and  all  the  actions  were  on  the  same  loss. 
Mmepdicyof  ^j^er  appearances  were  entered,  and  before  any  de- 
Court  con.  clarations  were  delivered,  a  summons  to  consolidate  the 

lolidated  tbem, 

after  a  dedar-    actions  was  served  on  the  plaintiff.     On  the  hearing  at 

ation  had  been 

deliTerad  in  chambers,  Coleridge  J.  referred  the  matter  to  the  full 

appearance  Court,  and,  in  the  mean  time,  ordered  that  the  proceed- 

o^r,  at  tiie  ^  ^"8^  ^°  ^^  ^^^  ^^^  action  should  be  stayed.    A  dedar- 

SS^dmH^*  ation  had  been  subsequently  delivered  in  HoUingsworth 

the  latter  y^  Brodrich    R.  V*  Richards^  in  this  term,  obtained  a 

acuon,  though 

the  plaintiff  rule  Calling  on  the  plaintiff  to  shew  cause  why  the  two 
**  actions  should  not  be  consolidated,  or  why  the  pro- 
ceedings in  the  second  mentioned  cause  should  not  be 
stayed." 

From  the  affidavits  in  answer,  it  appeared  that  the 
expected  defence  was  unseaworthiness;  and  that  the 
premiums  paid  were  at  the  rate  of  forty  per  cent.,  to 
return  in  proportion  to  the  premiums  currently  paid  on 
the  voyages  the  ship  might  make  during  the  time  men- 
tioned in  the  policy  (which  was  twelve  months,  com- 
mencing 1st  Marchy  18d4*);  and  that  no  return  had 
been  made  by  the  defendants  or  any  of  the  subscribers. 
It  furtlier  appeared  that  an  action  had  been  brought  by 
the  plaintiff,  in  the  Common  Pleas,  on  a  policy  on  freight, 
upon  the  same  ship,  on  the  same  loss ;  in  which  the 

defendant 
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defendant  had  pleaded  unseaworthiness,  and  had  paid 
the  premium  into  court. 

Maule  showed  cause  in  this  term  {Jamuny  28th  (a)  )• 
It  may  be  observed  that  this  rule  introduces  a  term, 
**  consolidated,"  which  has  not  been  used  before  in  these 
applications.  It  has  hitherto  been  usual  to  express,  at 
length,  the  intended  efiect :  namelj,  that  the  other  ac* 
tions  shall  be  stayed,  on  the  consent  of  the  defendants 
(not  the  plaintiff)  to  be  bound  by  the  event  of  the  cause 
tried.  And  here  the  application  is,  to  consolidate  before 
declaration :  but  the  practice  has  always  been  to  refuse 
to  consolidate  till  issue  joined.  [Coleridge  J.  It  was 
stated  to  me  that,  since  the  new  rules,  many  judges 
have  allowed  a  consolidation  after  declaration,  and  before 
issue  joined.]  In  the  late  cases  of  Doyle  v.  Anderson^ 
and  Doyle  v.  Stewart  (ft),  an  application  was  made  for  a 
consolidation  rule  to  bind  the  plaintiff;  and  the  hard« 
ship  arising  under  the  new  rules,  from  the  increase  of 
expense  to  defendants,  was  pressed  upon  the  Court  in 
support  of  the  application ;  but  the  Court  refused  to 
grant  it,  although  the  circumstances  there  were  strongly 
in  favour  of  the  defendants.  And  that  which  judges 
have  done  by  consent  of  parties  constitutes  no  precedent 
for  cases  where  the  plaintiff  resists.  The  declaration 
may  be  differently  framed  against  different  parties. 
When  the  general  issue  was  almost  invariably  the  de- 
fence, still  the  Courts  withheld  the  rule  till  they  saw 
what  issue  was  joined,  and  whether  it  applied  to  all 
the  cases :  and,  now  that  the  defences  are  to  be  specially 

(a)  Before  Lord  DmtMn  C.  J.,  LittUdaUy  JFUUamtf  and  Coleridge  Js. 
(6)  lA.iS.  685. 

U  u  2  pleaded, 


1896. 


HoLLtnas- 

WOBTK 

ogaitui 
Bmoouck. 
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HOLU1fO»- 


etgahui 
Beoduok. 


pleaded,  the  principle  applies  still  more  strongly.  Be- 
sides, the  hardship  arising  to  the  defendants,  from  the 
length  of  the  several  declarations,  is  much  lessened,  now 
that  the  declarations  contain  only  one  comit  It  is 
known  that  the  defence  in  this  case  is  unseaworthiness. 
Supposing  that  to  be  pleaded,  the  defendants  would  be 
required  to  pay  into  Court  the  premium  which  they 
have  received,  as  has  been  done  in  the  action  in  the 
Common  Pleas ;  but  the  plaintiff  would  lose  this  se- 
curity if  the  rule  were  to  be  made  absolute  as  prayed. 


iZ.  F.  RichardSf  contr^  The  law  as  to  consolidating 
actions  has  gradually  been  engrafted  on  the  practice 
of  the  Courts.  The  rule  formerly  was,  to  stay  the 
proceedings  unless  the  plaintiff  consented  to  consoli- 
date. It  is  true  that,  until  the  late  rules  of  Court  were 
made,  the  consolidation  never  took  place  before  plea 
pleaded.  That,  however,  was  thought  a  hardship ; 
and  the  practice  at  chambers  has  latterly  been  to  con- 
solidate at  an  earlier  stage.  The  defendants  are  ready 
to  submit  to  any  terms  which  the  Court  may  think 
necessary  for  giving  the  plaintiff  the  full  and  immediate 
benefit  of  the  judjgment  in  the  first  action,  against  the 
remaining  defendants.  IMaule,  There  will  be  a  dif- 
ficulty as  to  the  judgment,  if  the  consolidation  be  made 
before  declaration.  LittUdaleJ.  Perhaps  the  parties 
might  agree  that  the  same  declaration  should  be  con- 
sidered as  delivered  in  all  the  cases.]  The  form  might 
be  easily  settled  hereafter.  The  proceeding  in  the 
Common  Pleas,  which  has  been  cited,  took  place  in  an 
action  on  a  policy  upon  freight;  this  is  on  a  time  policy. 
The  rule  may  perhaps  be  different  in  the  two  cases. 

Lord 
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Lord  Dekman  C.  J.    We  will  confer  with  the  other        1836. 
Judges.  „ 

^  HOUUNOS- 

Cvr.  adv.  vuU.        womb 
Bbooaics. 
Lord  Denman  C.  J.  now  said.  We  think  the  con- 
solidation ought  to  take  place. 

Rule  absolute  (a). 

(a)  Bj  consent,  the  following  rule  was  drawn  up.  "  It  is  ordered 
that  all  proceedings  in  the  last  mentioned  cause  be  stayed,  until  the  trial 
of  the  first  mentioned  cause,  the  defendant  in  the  last  mentioned  action 
hereby  undertaking  to  be  bound  and  concluded  by  the  verdict  found  in 
the  first  action,  if  such  yerdict  shaU  be  to  the  satisfaction  of  the  Judge 
who  may  try  the  same.  And  it  is  further  ordered  that,  if  the  defendant 
pays  the  premium  into  Court  in  that  action,  the  other  defendant  shall, 
within  one  week  after  such  payment,  pay  the  premium  into  Court  in  the 
other  action  under  this  rule,  and  that  the  plaintiflT  be  at  liberty  to  take 
the  same  out  of  Court;  and,  if  he  elects  to  accept  such  premionis  in 
satisfaction  of  such  action,  that  be  be  at  liberty  to  proceed  to  tax  his  costs 
at  any  time  either  before  or  after  the  yerdict  in  the  firat  mentioned  action. 
And  it  is  further  ordered  that,  if  the  yerdict  be  found  for  the  plaintiff  in 
the  first  mentioned  action  to  the  satisfaction  of  the  Jodge  before  whom 
the  same  may  be  tried,  tlien  the  defendant  in  the  other  action  shall  pay 
to  the  plaintiff  the  amount  of  the  sum  assured  by  him,  or  such  pro- 
portion thereof  as  the  verdict  recoyered  bears  to  the  sum  assured  by  the 
defendant  in  that  action,  together  with  the  costs  up  to  that  time^  to  be 
Uxed  by  the  Master,  within  a  fortnight  after  the  taxation  of  the  plaintiff's 
cosU  in  the  action  tried.  And  it  is  further  ordered  that,  if  the  money  be 
not  so  paid,  the  plaintiff  shall  be  at  liberty  to  file  a  declaration  and  sign 
judgment  by  defiftult  for  the  amount  in  the  action  in  which  the  money  is 
neglected  to  be  paid,  unless  a  judge  shall  otherwise  order.  And  it  is 
further  ordered  that,  if  the  defendant  in  the  first  mentioned  action  to  be 
tried  pays  the  premium  into  Courts  and  the  yerdict  is  found  for  the  de- 
fendant, the  plaintiff,  neyertheless,  shall  be  at  liberty  to  tax  his  costs, 
sign  judgment,  and  issue  execution  in  the  other  action  for  such  costs^ 
unless  the  defendant  pays  the  same  within  a  fortnight  after  the  yaidict 
in  the  action  which  shall  be  so  tried  as  aforesaid." 


Uu  8 


650 


CASES  IN  HILARY  TERM 


1836. 


Fridm/, 
January  29th. 


The  King  against  The  Livekpool  and  Man- 
chester Railway  Company. 


By  the  Lwer-    Tf^HE  above  Company  was  iDCorporated  by  stat  7  G.  4. 

pool  aod  Man'      •'- 

chater  Railway  c  xlix.  (local  and  personal,  public),  and  empowered 

Tided  tha(^th<r~  thereby  to  make  a  railway  from  Liverpool  to  Manchester, 
n^to^  given  ^^  ^^  ^^^  londs  for  the  purposes  of  the  act.  Sect  45 
Com  *  ^OT*^  enacts  that  all  bodies  politic,  &c.,  before  capacitated  to 
sell,  and  the  owners  and  occupiers  of  any  lands,  tene- 
ments, &c.,  through  which  the  company's  works  are 
intended  to  be  made,  "  may  accept  and  receive  satis- 
faction for  the  value  of  such  lands,  tenements,  and 
hereditaments,  and  also  compensation  for  the  damages 
to  be  sustained  in  making  or  completing  the  said 
works,"  and  **  for  and  on  account  of  the  detriment,  in- 
jury, damage,  loss,  inconvenience,  or  prejudice  which 
may  be  sustained  by  such  bodies,"  &C.,  or  other  per- 
sons, in  such  sums  as  shall  be  agreed  upon,  the  amount 
of  satisfaction  and  compensation  to  be  settled,  in  case 
of  disagreement,  by  a  jury ;  such  jury  to  be  summoned 
to'^i^awBta^^  by  the  sheriff  on  warrant  from  the  company. 

by  any  person 

being  owner  or  occupier  of  or  interested  in  such  lands,  &c.,  for  the  detriment,  Ac,  which 
should  accrue  to  .him  by  reason  of  the  making  of  the  railway,  or  of  the  ezecuiion 
of  the  company's  power;  such  damages  to  be  settled  distinctly  ftom  the  T»lue  of  the 
lands.  And  every  tenant  at  will,  lessee  for  a  year,  and  other  person  in  possession  of  lands, 
&c.,  through  which  the  railway  was  intended  to  pass,  not  having  any  greater  interest  than 
as  tenant  at  wiU  or  lessee  far  a  year,  was  to  give  up  possession  at  six  monlbs*  notice;  but, 
where  such  tenant  was  required  to  give  up  poaseasion  before  the  expiration  of  hia  term  or 
interest,  the, company  were  to  make  compensation  for  the  value  of  the  unexpired  tenn  or 
interest,  to  be  settled,  if  necessary,  by  a  jury. 

The  company  gave  notice  as  above,  to  a  party  whose  lease  had  been  several  times  re- 
newed  for  terms  of  seven  years,  and  whose  landlord,  at  the  time  of  the  last  renewal,  had 
declined  to  renew  for  fourteen  years,  but  assured  the  tenant  that  be  would  not  be  turned 
out  at  the  end  of  the  seven.  The  tenant  afterwards  laid  out  money  in  improvementi* 
During  the  sfeven  years  the  landlord  sold  his  reversion  to  the  company,  and  died : 

Held,  that  the  tenant  had  no  interest  for  which  the  company  were  bound  to  make  com- 
pensation under  the  act 

Sect. 


lands,  &c., 
taken,  and  the 
compensation 
they  were  to 
make  for  da- 
mage to  lands, 
&c.,  and  for 
detriment,  in- 
jury, damage, 
loss,  incon^ 
venience^  or 
prejudice,  sus- 
tained by 
owners  and 
occupiers, 
should  be  as- 
certained, in 
case  of  dis- 
agreement, by 
a  jury,  who 
should  assess 
compensation 


IN  THE  Sixth  Ybae  of  WILLIAM  IV.  651 

Sect.  47    enacts  that,  in  ascertaining  the  sums  to  be        18S6. 
paid  for  the  purchase  of  any  lands,  &c.,  "  the  jury 
shall  also  ascertain  and  assess  the  compensation  and        agama 
satisfaction  to  be  made  by  the  said  company  for  any  j^^^ 
damages  which  shall  or  may  at  any  time  or  times  here-       luau^^ 
after  be  sustained  by  any  body  or  bodies,*'  &c.,  "  or  by      Company, 
any  person  or  persons  respectively,  being  owner  or 
owners  or  occupier  or  occupiers   of^or  interested  in 
such  lands,  tenements,  or  other  hereditaments,  for  or  by 
reason  of  xhe  severing  or  dividing  the  same  from  other 
lands,"  &c.,  belonging  to  such  bodies,  persons,  &c«, 
<*  and  for  or  on  account  of  the  detriment,  injury,  loss, 
and  damage,  or  prejudice  which  shall  or  may  accrue  to 
or  be  sustained  by  such  body  or  bodies  "  &c.,  *<  owner 
or  owners,  or  occupier  or  occupiers,  or  other  person  or 
persons  interested  in  such  lands,  tenements,  or  other 
hereditaments,  or  any  of  them,  by  reason  of  the  making, 
using,   repairing,  or  maintaining  the  said  railway  or 
tramroad,  and  other  works  and  conveniences  belonging 
thereto,  or  by  reason  or  means  of  the  execution  of  any 
of  the  powers  given  to  the  said  company ;"  such  da- 
mages and  compensation  to  be  settled  separately  and 
distinctly  from  the  value  of  the  lands,  &c.,  to  be  taken 
and  used  as  aforesaid. 

Sect  48  enjBCts  that  the  said  juries  shall  settle,  *^  what 
shares  and  proportions  of  the  purchase  money  or  com- 
pensation for  damages  which  shall  be  assessed  as  afore- 
said shall  be  allowed  to  any  tenant  or  other  person  or 
persons  having  a  particular  estate,  term,  or  interest  in 
the  premises,  for  such  his,  her,  or  their  interest  or 
respective  interests  therein."  Sect.  55  vests  the  lands 
in  the  company  on  payment  or  legal  tender  of  the  pur-  • 
chase-money  or  compensation  agreed  upon  or  assessed. 
U  u  4  Sect. 
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1896.  ^^^  ^  enacts  that  every  tenant  at  will,  lessee  for  a 

year,  and  other  person  in  possession  of  lands,  &c.y 

againsi       through  whidi  the  railway  is  intended  to  pass,  not 
LiYXRPootand  h^^Qfif  ^^7  greater  interest  than  as  tenant  at  will  or 
^KjdTwr**    lessee  for  a  year,  or  from  year  to  year,  shall  deliver 
Company,      up  possession  to  the  company  at  the  expiration  of  six 
calendar  months  next  after  sach  notice  as  is  there  di- 
rected (whether  such  notice  be  given  with  reference  to 
the  time  when  the  holding  commenced,  or  not,  and 
whether  it  be  given  before  or  after  the  time  of  the  pur- 
chase by  the  company),  or  at  such  time  as  shall  be 
required  after  the  expiration  of  six  calendar  months; 
and,  in  case  of  refusal,  it  shall  be  lawful  for  the  company 
to  issue  their  precept  to  the  sheriff  to  deliver  posses- 
sion, which  he  is  by  the  same  section  required  to  da 

Sect  57  is  as  follows :  —  **  Provided  also,  and  be  it 
further  enacted,  that  where  any  such  tenant  or  lessee 
shall  be  required  to  deliver  up  the  possession  of  any 
premises  so  occupied  by  him  to  the  said  company,  or  to 
any  person  or  persons  authorised  by  them  to  take  pos- 
session thereof  as  aforesaid,  before  the  expiration  of  the 
term  or  interest  of  such  tenant  or  lessee  as  aforesaid  in 
the  said  premises,  the  said  company  shall  and  they  are 
hereby  directed  to  make  or  tender  unto  such  tenant  or 
lessee,  before  they  shall  issue  their  precept  or  precepts 
to  the  sheriff  to  give  possession  of  the  lands  and  pre- 
mbes  in  the  occupation  of  such  tenant  or  lessee  as 
hereinbefore  mentioned,  satisfaction  or  compensation 
for  the  value  of  his  unexpired  term  or  interest  in  the 
said  premises;"  which  satisfaction,  &g.,  in  case  of  dif- 
ference, is  to  be  ascertained  in  the  same  manner  as  any 
other  satisfaction  or  compensation  for  lands,  &c.,  to  be 
made  and  assessed  under  this  act« 

By 
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By  Stat*  2  W.  4.  c.  xlvi*,  local  and  personal,  public,  for       1 8S6. 
enabling  the  company  to  make  a  branch  railway,  &c^  it 
was  enacted  that  the  powers,  directions,  &c.,  of  the  first       a^ainu 

The 

mentioned  act,  and  of  subsequent  ones  relating  to  the  LirvKrooL  and 
cHiginal  railway,  should  be  ajqplicable  and  effectual  for       Railway 
carrying  the  new  act  into  execution.     Certain  premises,        (  ^^^' 
referred  to  in  the  act  as  intended  to  be  taken  and  used, 
were  described  in  a  schedule ;  and  among  them  were 
those  now  in  question.     The  act  received  the  royal  9Sn 
sent  JI£92dd,18SS. 

In  Michaelmas  term  last,  a  rule  nisi  was  obtained  for 
a  mandamus  to  the  company  to  issue  their  warrant  for 
summoning  a  jury,  pursuant  to  the  first-mentioned  act, 
for  the  purpose  of  assessing  compensation  and  satisfac- 
tion to  William  Bathe  and  Beryamin  Wraith  for  the 
detriment,  injury,  loss,  damage  and  prejudice  accruing 
to^  and  sustained  and  to  be  sustained  by  them,  by  reason 
of  their  premises  situate  &c.  (on  the  line  of  the  branch 
railway)  being  required  to  be  taken,  and  taken,  for  the 
purposes  of  that  act,  and  of  the  act  for  making  a 
branch  railway.  The  grounds  of  motion  were  as  fol- 
lows :  — 

Wraith,  in  1804,  took  a  lease  of  the  premises  from 
Benjamin  Bromfield  for  seven  years.  At  the  expiration 
of  the  term  he  took  from  Bromfield  a  new  lease  for  seven 
years  of  the  same  property,  with  some  additional  pre- 
mises, at  an  advanced  rent.  He  carried  on  business 
there  as  a  manufacturer  of  plaster  of  Paris,  till  1816, 
when  he  was  obliged  to  discontinue  it,  and  his  interest 
in  the  premises  was  sold  for  4002.  to  his  son  and  Bathe, 
who  carried  on  the  business  there  in  partnership  till 
1819.  The  son  then  withdrew,  and  Wraith  entered 
into  partnership  with  Bathe,  and  continued  the  business 

with 
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1636.       with  him  on  the  same  premises  till  the  time  of  thb  ap- 

plication*    The  lease  was  renewed  twioe^  after  1816,  by 

agamsi        Bromfield^  at  the  same  rent;  the  last  renewal  was. for 

The 

l^TsarooL  and  seven  years  from  February  2d,  1828,  by  ind^itm^  of 
Railway       Ftbruory  1st,  made  between  BromfiM  and  Bathe.    The 
^™^^^*      last  renewal  was  negotiated  by  Wraith  on  behalf  c^  his 
partner  and  himself*    Broi%/leld  at  first  agreed  to  grant 
a  term  of  fourteen  years,  and  a  lease  was  engrossed  ac- 
cordingly ;  but  he  then  objected  to  granting  a  lease  for 
more  than  seven  years,  at  the  same  time  assuring  Wraith 
and  his  partner  that  they  would  not  be  turned  ont  at 
the  end  of  the  term :  and  they,  confiding  in  this  assur- 
ance, took  a  renewal  for  seven  years.     In  the  same 
confidence  they  expended  above  SOOL  upon  the  pre- 
mises after  the  renewal ;  part  of  the  amount  in  18S2  and 
18d4>.    They  had  also  laid  out  a  considerable  sum  upon 
them,  from  1816  to  1828.    In  or  about  1835,  the  oom- 
pany  contracted  and  agreed  with  BromfieUL  for  the  pur- 
chase of  his  reversion  in  the  premises.     On  the  19th  of 
August  1834,  the  company  gave  Bathe  notice  to  deliver 
up  the  premises  to  them  at  the  expiration  of  six  calendar 
months.     Bathe  and  Wraithj  in  Nofvember  1834,  applied 
to  the  company  for  compensation,  or  that  a  jury  might 
be  summoned;  but  the  company  reftised  to  comply  with 
either  demand,  inasmuch  as  the  lease  would  expire  on 
the  2d  of  February  1 835.   Bromfield  died  in  August  1 834, 
having  conveyed  his  reversionary  interest  to  the  com- 
pany.    Wraith  in  his  affidavit,  on  which  the  rule  was 
obtained,  stated  his  belief  that,  if  the  act  had  not  been 
passed,  the  premises  would  not  have  b^en  sold  by 
Bromfieldf  and  would  not  have  been  wanted  for  aoy 
purpose  but  that  of  carrying  on  the  business  of  the 

then 
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tben  lessees,  or  a  similar  one,  and  that  tbe  lease  would        I8S6. 
bave  been  renewed  <«i  advantaireous  terms. 

^  The  Kino 

agabut 
The 

Wighiman  in  this  term  (a)  shewed  cause.  Tbe  LirtEPooL  and 
parties  making  this  application  have  probably  relied  nluhra^ 
upon  the  cases  in  which  writs  of  mandamus  were  granted  ^^^«^v^7* 
against  The  Hungerfbrd  Market  Compamf;  Ex  parte  Fat' 
bm  (&),  and  Rex  v.  Hie  Hungerfbrd  Market  Compary^  Ex 
parte  StiU{c\  and  Ex  parte  Goding{d).  But  those  cases 
turned  upon  the  construction  of  a  very  peculiar  clause, 
section  19,  in  the  Hungerfbrd  Market  Act,  to  which  the 
Court  felt  it  necessary  to  give  some  operation.  In  the 
acts  now  before  the  Court  no  such  clause  is  found. 
Sect.  47  of  Stat  7  G.  4.  c.  xlix.  does  not  extend  so  far ; 
and  tbe  interests  contemplated  in  sect.  56  and  57 
must  be  definite  legal  interests.  Brcn^ield^  on  whose 
supposed  assurance* of  a  renewal  these  claimants  rely, 
was  dead  when  the  compensation  was  demanded.  They 
bad  notice,  in  May  1832,  by  the  schedule  to  stat  2  W.  4. 
c.  xlvL,  that  their  premises  would  probably  be  required 
by  the  company. 

£r%,  contri.  The  Court  will  construe  an  act  of 
this  Innd  liberally  in  favour  of  the  claimants.  In  Bex  v. 
Hungerfbrd  Market  Compamf,  Ex  parte  Gosling  {d)^  the 
probability  of  tbe  renewal  of  a  lease  was  held  to  be  a 
subject  of  compensation,  t}iough  there  was  no  covenant 
for'  renewaL  The  nineteenth  section  of  the  act  there  con- 
tained the  word  **  occupiers,"  and  their  interest  was 
contradistinguished  from  that  of  termors  losing  part  of 

(a)  Janmary  SSth.  Hie  case,  after  bciog  partly  beard,  atood  over  to 
the  ncit  day. 

(6)  9B,  i  Ad,  841.  (c)  \B.^Ad,  593. 

(d)  4B,4^  Ad,  596. 

their 
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1 8S6.       their  term.     Sect  56  of  the  present  act,  after  mentiontng 

tenants  at  will  and  lessees  for  a  year,  provides  for  any 

against        «  Other  person  in  possession/'   Sect  48  provides  for  dis- 

The 

LivKErooL  and  tributing  the  purchase  money  or  compensation  to  the 

MAKHHESTCa  ^  -  ^    ,  . 

Baiiway  tenant  *<  or  other  person  or  persons "  havmg  a  parti- 
^^^'  cular  estate  or  interest  Sect  45,  after  speaking  of 
persons  capacitated  to  sell,  and  owners,  adds,  ^  occu- 
piers : "  and  the  words  **  detriment,  injury,  damage* 
loss,  inconvenience,  or  prejudice,**  are  sufficient  to  cover 
this  claim.  Sect  47,  besides  owners  and  occupiers,  adds, 
<*  interested  in  such  lands,  tenements,*'  &c.  In  order 
to  satisfy  all  these  words,  persons  having  interests  not 
strictly  legal  must  be  included. 

Lord  Denman  C.  J.  It  certainly  requires  very  com- 
prehensive  words  to  include  such  an  interest  as  this,  if 
interest  it  be.  It  is  merely  a  hope  of  renewal  on  the 
old  terms,  which,  if  there  has  been  an  improvement, 
were  not  likely  to  be  granted,  where  there  would  have 
been  a  competition.  This  is  difierent  ftx>m  the  case  of 
a  sale,  and  also  from  the  case  under  the  Hungerfbrd 
Market  Act,  where  the  words  antecedent  to  ''good 
will  "  had  exhausted  the  legal  interests. 

LiTTLEDALE  J.  The  words  there  were  extensive 
enough  ;  but  here  they  are  not  so. 

Williams  J.  The  words  in  the  forty-fifth  section, 
*'  detriment,  injury,"  &c.  are  so  placed  in  the  clause  as 
to  be  of  no  avail  to  the  argument  for  the  claimants. 
They  shew  only  what  the  compensation  is  to  be  given 
for,  when  the  premises  are  to  be  the  subject  of  com* 
pensation  at  all :  but  we  must  collect  from  other  parts 

whether 
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whether  these  premises  are  so ;  and  in  my  opinion  they        1856. 
are  not,  

The  KiKO 


COLERIBGE  J.  concurred.  LiTXErooi.  and 

Tfe    ,      ,.     .  .       Hamchkstkk 

Rule  discharged.       Raiiwaj 

Company. 


The  King  against  Arnold.  tou«%, 

^  January  SOth. 

A  RULE  was  obtained  in  this    term,   calling  on  Semble,  that, 
under  the  Mu* 

J^mas  Amoldj  town  derk  of  the  borough  of  Pookf  nidpai  Cot. 

poration  Act* 

to  shew  cause  why  a  mandamus  should  not  issue,  com-  5  &  6  r.  4- 
manding  him,  at  seasonable  hours  and  on  payment  of  ^wn  derk  is  ^ 

the  proper  fees,  to  permit  Samuel  Colbome  Scott  and  ^  IS^^^^* 

John  Lankester,  two  of  the  burgesses  of  the  said  bo-  *>">««"«  at 

°  once  to  inspect 

rough,  either  together  or  apart,  to  have  the  sight  and  ^«  yoting  pa- 
pers deposited 

inspection  of  all  the  voting  papers  delivered  at  the  elec-  with  him  after 

tion  held  on  the  26th  day  of  December  last,  of  council-  towncoun- 

lors  for  the  said  borough,  and  which  had  been  depo-  give'mOTe  than 

sited  with  the  said  T.  A»  as  such  town  clerk,  and  also  !l^*ll^*J!!Jr, 

'  pers  to  one  per- 

to  permit  the  said  &  C.  ScoU  and  J.  Lankester,  and  each  J'ne'^bSt  SS' 

of  them,  either  together  or  apart,  to  take  copies  or  ex-  te  is  bound  to 

tracts  of  such  voting  papers  or  any  of  them  or  any  part  gess^whobrings 

of  them,  and  to  compare  the  same  with  the  originals  own,  to  com- 

thereof,  at  their  own  proper  costs  and  charges.  ^^nproduo-^ 

The  rule  was  obtamed  on  affidavits  by  Scott  and  derijl^d^k 

LSikester,  stating  that,  the  mayor  having,  on  the  28th  *^^*^„^ 

-of  December^  declared  certain  persons  to  be  elected  ^^'^^^ 
councillors,  Scott^  Lankester^  and  others  made  several 
applications  to  the  mayor,  to  the  town  clerk,  who  had 
since  gone  out  of  office,  and  afterwards  to  Arnold^  the 
succeeding  town  clerk  (i^pointed  January  1st),  for  an 

inspection 
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llieKiiia 


1886.  inspection  of  the  voting  papery  hot  Aftt  they  met  with 
various  delays :  That,  on  the  4th  oijamusry^  ScM  went 
to  AmoUe^  oflBce  at  an  hour  appointed,  and,  havhig 
tendered  a  shilling  according  to  the  act,  6  fc  6  W.4i. 
c  76*  1.  35.,  demanded  liberty  to  inspect  and  take 
minutes  from  the  ptqiers :  That  ScM  was  peremptorily 
denied  taking  any  minutes,  and  was  also  denied  taking 
the  whole  of  the  voting  papers  into  his  hands,  or  the 
whole  of  the  papers  belonging  to  either  of  the  wards 
of  the  said  borough,  or  more  than  one  paper  at  a  time, 
which  paper  was  to  be  returned  before  he  was  allowed 
to  inspect  any  other.  That^  after  having  inspected  in 
this  manner  all  the  papers  which  were  thus  handed  out 
to  him,  and  which  were  said  to  be  the  whole  of  the 
papers  belonging  to  the  south  east  ward,  Scoii  again 
demanded  to  be  allowed  to  ascertain  the  number  of 
voting  papers,  which  was  refused,  but  that  JmoUTs 
clerk  at  length  consented  to  count  them  himself  in  die 
presence  o{  Scott,  when  they  were  stated  to  amount  in 
number  to  165  in  [the  south-east  ward.  That  ScoH 
and  Lankester  afterwards,  January  14th,  again  de« 
manded  at  AnuM%  office  to  have  a  ftill  inspectum, . 
together,  of  the  papers,  tendering  a  shilling,  and  statmg 
their  object  to  be  to  ascertain  the  number  of  votes  given 
for  each  candidate ;  but  the  answer  given  was,  that  the 
town  clerk  had  made  a  rule  not  to  allow  the  papers  to 
be  inspected  by  more  than  one  person  at  a  time :  That 
Lankester  stated,  as  a  reason  for  being  particular  in  The 
examination,  that  the  mayor  had  not  declared  the 
numbers  of  votes  at  the  election :  That,  the  same  answer 
being  repeated,  Lankester  remained  and  received  the 
first  voting  paper  from  AmoUPs  clerk,  bat,  upon  hb 
beginning  to  put  marks  in  a  paper  of  his  own  for  the 

purpose 
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purpose  of  ascertaining  how  the  bui^gesses  had  Toted,  1886. 
JmoUPs  clerk  took  the  voting  paper  from  him,  saying 
that  he  was  taking  minutes,  which  could  not  be  allowed. 
The  deponents  Scott  and  Lankester  now  stated  that  it 
would  be  impossible  to  form  a  satisfactoiy  conclusion  as 
to  the  votes  unless  they  might  see  and  minute  from 
every  voting  paper ;  and  they  added  their  belief  that, 
on  so  doing,  they  should  be  able  to  shew  that  the 
mayor's  declaration  as  to  the  persons  elected' was  xat* 
warranted  by  the  papers. 

Sir  John  Campbdlj  Attomey-General,  in  moving,  con- 
tended that  the  rule  ought  to  be  absolute  in  the  first  m* 
stance^  and  cited  an  anonymous  case  (a)  from  2  CUtii/s 
Seportu  But  the  Court  (i)  said  that  no  reason  appeared 
why  the  usual  course  should  not  be  foUowed,  and  an 
of^rtunity  given  to  answer  the  application ;  and  the  rule 
was  granted  as  above. 

By  the  affidavits  of  Arnold  and  others  in  answer,  it 
appeared  that,  on  the  4>th  of  January^  when  the  papers 
were  delivered  to  Arnold^  as  the  new  town  clerk,  Scott 
.and  Lanknter  inspected  them  for  several  hours :  that, 
from  the  frequent  applications  made  by  burgesses  to 
inspect  the  papers,  and  the  length  of  time  during  which 
they  remained  in  his  office  for  the  purpose,  Arnold  was 
obliged  to  ^point  a  limited  period  of  the  day  (from  1 1 
to  3}  for  such  inspection,  but  that  he  had  affi)rded 
evefy  fiidlity  within  that  time,  and  had  suffered  Lar^ 
kester  and  Scott  to  exceed  it:  that  they  had  required 
him  to  give  extracts  or  copies  of  some  of  the  voting 
papers,  which  he  had  declined  to  do,  being  advised  that 

(a)  2  Chiit.  Rep.  290. 

(6)  Lord  Ikfmvti  C  J.,  IMidak  and  WWiam  Ju 

the 
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I8S6.        the  statute  did  not  require  it     Arnold  admitted  in  his 

affidavit  that  he  had  not  allowed  any  burgess  inspecting 

QgainMt       the  papers  to  take  more  than  one  into  his  hands  at  the 

Arnold. 

same  time,  but  said  that  he  made  this  rule  upon  due 
consideration,  in  consequence  of  the  great  excitement 
on  the  subject  of  the  elections,  and  as  a  necessary  pre- 
caution for  the  security  of  the  voting  papers,  lest  any 
should  be  abstracted  or  otherwise  improperly  dealt  with, 
or  any  sipurious  or  new  paper  should  be  added;  and 
that  with  the  like  view  he  refused  to  allow  an  inspection 
by  more  than  one  burgess  at  the  same  time,  as  he  con- 
ceived that  his  allowing  all  the  papers  to  be  placed  in 
the  hands  of  any  one  burgess  at  the  same  time,  or 
allowing  more  than  one  burgess  to  inspect  them  at  a 
time,  would  create  confusion,  and  probably  much  en- 
danger the  safety  of  the  papers ;  but  he  at  all  times 
allowed  every  burgess  who  required  it  the  fiillest 
opportunity  of  inspecting  every  one  of  the  papers. 
He  further  stated  that  he  was  willing  to  obey  any 
direction  which  the  Court  might  lay  down  for  his 
guidance;  that  he  suffered  great  inconvenience  from  the 
necessity  of  devoting  his  time  and  that  of  his  clerks  to 
the  exhibiting  of  the  papers  for  several  hours  each 
day ;  that  applications  had  been  made  by  several  bur- 
gesses at  a  time,  who  kept  possession  of  his  office  while 
the  papers  were  under  inspection  by  others ;  and  that 
such  applications  were  frequently  made  in  an  irritating 
manner,  and  so  as  to  create  annoyance  and  interruplCon 
of  his  business.  Conduct  of  this  description  was  as* 
cribed  to  Scott  and  Lankester.  It  appeared  that  there 
had  been  a  strong  party  feeling  in  Poole  as  to  the  elec- 
tion ;  and  that,  when  the  voting  papers  were  delivered 
to  the  late  town  clerk  on  the  28th  of  December^  the 

mayor 
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mayor  and  other  magistrates,  in  consequence  of  the        18S6. 
namber  of  persons  collected,  and  of  a  riot  which  had 

JIM  KiKO 

previously  occurred,  and  on  application  made  to  them,        agamtt 

Abkolik 

had  placed  special  constables  at  the  town  clerk's  office 
for  the  protection  of  the  papers. 

Sir  R  PoOock,  Sir  W.  W.  Fdkttj  Erk,  Barstm^  and 
Butt  now  shewed  cause*  The  town  clerk  has  merely 
taken  those  precautions  which  were  requisite  for  keep- 
ing the  papers  safe,  which  he  was  bound  to  use,  being 
answerable  for  their  secure  custody,  and  which,  in 
eflfect,  best  promoted  the  general  convenience  of  the 
burgesses  themselves.  He  had  to  use  a  discretion;  and 
the  Court  wOi  say  whether  he  has  exercised  it  reason- 
ably or  not.  If  he  cannot  limit  the  number  of  persons 
who  shall  inspect  the  papers  together,  he  may  be 
compellable  to  allow  500  at  once  to  do  so.  No  town 
clerk  could  keep  a  sufficient  number  of  persons  in 
attendance  to  conduct  the  business,  under  such  cir- 
cumstances. The  act  Sii6  W.  4.  c,  76.  $.  S5.  merely 
directs  that,  when  councillors  are  elected,  **  the  mayor 
shall  cause  the  voting  papers  to  be  kept  in  the  office  of 
the  town  clerk  during  six  calendar  months  at  the  least 
after  every  such  election;  and  the  town  clerk  shall 
permit  any  burgess  to  inspect  the  voting  papers  of  any 
year,  on  payment  of  Is,  for  every  search.''  That  clause 
gives  no  rule  as  to  the  number  who  shall  inspect  at  a 
time,  or  the  manner  in  which  the  papers  shall  be  put 
into  their  hands ;  nor  does  it  require  the  town  clerk  to 
give  extracts  or  copies,  or  even  allow  them  to  be  taken. 
That  is  in  his  discretion.  Where  the  legislature  has 
meant  that  copies  of  documents  shall  be  given  under 
this  act,  it  is  expressly  so  directed ;  as  in  sections  5,  15, 

Vol,  IV.  X  x  17, 
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1836.       17,  98.    And  ao,  in  several  statutes*  where  an  absolute 

privilege  of  taking  extracts  has  been  oontemplated»  it  is 

mmnti       given  by  specific  enactmentSy  as  in  the  Turnpike  Aoti 

^"" "^       S  Q.  4.  €.  126.  *.  73.;   Vestry  Act,  1  & 2  H^.  4.  c.  6a 

s.  31. ;  Highway  Act,  5  &  6  ^.  4.  ir.  50.  s.  40. 

Sir  J.  Campbellj  Attorney-General,  and  Crawder^ 
contra.  First,  on  ordinary  principles,  the  burgesses 
have  a  right  to  inspect  and  take  copies  of  the  voting 
papers,  unless  something  in  the  act  prevents  it.  They 
are  parties  interested.  The  papers  are  like  corporation 
books.  Secondly,  the  statute  expressly  gives  the  power 
of  inspection;  that  is  conferred  in  order  that  the  bur- 
gesses may  see  whether  or  not  the  mayor  has  made  a 
true  return ;  and  it  is  necessarily  incident  to  a  power  of 
inspection,  given  for  such  a  purpose,  that  persons  exer- 
cising it  should  be  allowed  to  take  memoranduma.  The 
inspection  must  be  a  tkseful  inspection,  such  as  will  enable 
the  burgesses,  if  necessary,  to  apply  for  a  quo  warrantOb 
They  cannot  carry  away  in  memory  the  substance  of  a 
great  number  of  voting  papers,  so  as  to  make  affidavit  of 
the  contents.  The  act  authorises  *'  any  burgess ''  to  in- 
spect; and  that,  according  to  the  rule  of  construction 
given  in  section  142,  means  several  burgesses.  [Lord 
Denman  C.  J.  Do  you  say  that  section  35  authorises 
any  number  to  inspect  together?]  Any  number  who 
can  be  supposed  to  go  honk  fide.  If  500  offered  them- 
selves, or  if  any  large  number  came  and  were  behaviqg 
riotously,  and  mutilating  the  documents^  the  case  might 
be  different ;  here  that  case  does  not  arise.  It  is  &v6ur- 
able  to  expedition  that  two  should  go  over  the  p^?ers 
together.  As  to  those  clauses  of  the  present  act  ia 
which  the  giving  of  extracts  is  expressly  mentioned, 

they 
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thej  necessarily  mention  it,  as  they  fix  a  remuneration       1836. 

for  the  giving  of  such  extracts  or  copies.     And  there 

b  a  great  difference  between  furnishing  them  and  per*       agamtt 

Arnold. 

mitting  them  to  be  taken.  No  inconvenience  is  speci- 
fied as  likely  to  result  from  the  taking  of  extracts,  or, 
at  least,  of  memorandums.  (They  were  then  stopped 
by  the  Court). 

Lord  Denman  C  J.  It  does  not  appear  that  the 
parties  making  this  application  have  proceeded  with 
any  wish  but  that  of  obtaining  information  to  which 
they  were  entitled.  Nor  is  the  town  clerk  charged  with 
any  improper  motives ;  and  he  professes  his  willingness 
to  abide  by  such  directions  as  the  Court  may  give.  It 
is  difficult  to  lay  down  any  precise  rule  as  to  the  ]aw 
upon  such  subjects ;  and,  whatever  rule  might  be  laid 
down,  it  is  evidenUy  necessary  that,  in  transactions  of 
this  kind,  there  should  be  some  spirit  of  mutual  accom- 
modation on  both  sides,  even  in  the  heat  of  political 
controversy.  We  do  not,  therefore,  profess  to  enter 
into  a  strict  inquiry  what  the  town  clerk  may  be  bound 
lo  permit,  or  what  he  might  be  justified  in  refusing; 
but  we  will  state  what,  at  this  moment,  appears  to  us  to 
be  his  proper  course.  We  think  the  town  clerk  is  not 
compellable  to  allow  two  persons  at  once  to  inspect  the 
voting  papers,  or  to  give  two  of  them  to  one  person  at 
the  same  time.  For  his  duty,  in  these  respects,  we 
must  look  to  the  act  of  parliament.  But  we  think  that 
he  is  bound  to  allow  any  voter,  who  brings  a  list  of  his 
own,  to  compare  it  with  the  papers  produced  by  the  town 
clerk,  and  mark  it  according  to  what  he  finds  there. 
The  means  of  obtaining  reasonable  information  will 
thus  be  secured ;  and,  instead  of  particularly  inquiring 
X  X  2  into 
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Percurim»{a).  No  sufficient  objectioii  has  been  made 
to  Wilkinson  as  a  relator;  and,  as  to  Sparrawej  we  find 
no  authority  for  saying  that  a  person,  who  cannot  him* 
self  be  a  relator,  may  not  make  affidavit  in  support  of 
an  application  for  a  quo  warranto. 

The  rule  was  made  absolute. 


(a)  Lord  Denman  C.  J.,  Uttledale,  WiUUmM,  and  Cotendge^  Ja, 


Saturday, 
January  SOth. 


Craven  against  Sanderson  and  Others. 


In  prohibition 
by  a  party  li- 
belled  in  the 
Ecclesiastical 
Court  for  non- 
payment of  a 
church  rate, 
the  plaintiflT  in 
his  declaration 


PROHIBITION.  The  declaration  stated  that, 
whereas  the  parish  of  Wakefield^  in  the  county  and 
diocese  of  York^  now  is,  and  from  time  whereof  &c« 
hath  been,  an  ancient  parish  with  a  parish  church  be- 
longing to  the  same;  and,  during  all  that  time,  hath 
m!mh*of^^  been  and  is  divided  into  certain  townships,  viz.  Wake- 

of  which  he 

was  a  parishioner,  was  immemorially  divided  into  four  townships,  the  inhabitants  of  which 
had  been  immemorially  liable  to  repair  the  parish  church ;  that  the  rate  was  made  for  repair- 
ing the  church,  but  was  asseaned  upon  three  of  the  townships  only,  omittiDg  J7. ,  the  Ibwth ; 
and  that  defendants  bad  libelled  plaintiff,  pretending  that  ff.  was  not  liable  to  such  repair, 
by  reason  of  some  supposed  law  or  custom,  and  had  immeroorially  repaired  a  chapel  of  its 
own.  Plea,  that  there  was,  and  had  been  immemorially,  a  chapel  in  ff.,  where  the 
inhabiunts  received  all  divine  rites  and  services,  and  which  they  repaired  and  maintaiDed 
exclusively  by  a  rate  on  H.,  and  that  from  time  immemorial  no  rate  had  been  assessed  on 
any  person  in  H,  for  the  repair  of  the  parish  church ;  without  this,  that  the  inhabitants  of 
the  four  townships  were  liable  to  contribute  to  the  repair  of  the  parish  church ;  conclusion 
to  the  country,  and  issue  joined  thereon. 

At  the  trial,  the  plaintiff  proved  that  H.  was  a  part  of  the  poHih  of  IT.;  and  it  appeared, 
on  cross-examination  by  the  defendants,  that  H,  had  its*own  church  or  chapel,  and  church- 
wardens, and  had  not,  at  least  for  twenty«five  years,  paid  churcfa  rates  to  the  paridL 
The  Judge  held  that  the  defendants  were  entitled  to  a  verdict  on  this  evidence,  for  that, 
issue  being  joined  on  the  traverse,  the  matter  of  inducement  in  the  plea  vraa  admitaad^ 
and  the  issue  confined  strictly  to  the  matter  of  the  traverse : 

Held,  that  the  plaintiff,  joining  issue  on  this  traverse,  could  not  be  taken  to  have 
admitted  the  previous  allegations ;  that  the  traverse,  if  too  general,  was  not  immaterial ; 
that  the  parties  must  be  taken  to  have  intended  to  put  in  issue  the  liability ;  and  diet 
the  defendants,  on  whom  the  onus  of  proof  lay,  were  to  prove  the  mattere  in  the  induce- 
ment making  up  the  fact  traversed.  Held,  also,  that  the  mere  fact,  of  a  district  in  a  parish 
having  kept  up  a  chapel  of  its  own  without  coming  on  the  parish  rates,  did  not  shew  a 
custom  in  such  district  to  maintain  its  chapel  by  rates  levied  on  its  own  inhabitants ;  and 
that  the  traverse  was  therefore  not  proved.     And  the  Court  granted  a  new  triaL 

Add, 
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Jteldf  SianUy^cum-'Wrenticrpey  Jlverthorpe-cunt-nkames^  18S6. 
and  Harbuiy;  and  the  inhabitants  of  the  said  townships 
have  been,  during  all  that  time,  and  still  are^  liable  to 
contribute  to  the  repairs  of  the  parish  church  (a) :  and 
whereas,  in  the  vestry  of  the  said  parish  church,  on  the 
1 1th  of  August  18S1,  the  churchwardens  and  the  in- 
habitants of  the  said  parish,  or  the  major  part  of  them, 
made  a  rate  upon  the  parishioners,  inhabitants  of  the 
said  parish,  for  certain  repairs  of  the  said  parish  church, 
by  which  rate  the  parishioners,  inhabitants  of  the  town-* 
ship  of  Hcrbunff  were  not  rated  to  the  repairs  of  the 
said  church;  and  the  parishioners  inhabitants  of  the  said 
townships  of  Wakefield^  Stardey-cum^Wrenthorpe^  and 
Alverthorpe^umrThomesy  only,  by  the  said  rate,  were 
rated  to  the  said  repairs,  excluding  Horhwty  and  the 
parishioners,  inhabitants  thereof,  from  contribution  of 
the  said  rate  to  the  said  repairs :  and  the  said  plainti£F 
before  and  at  the  time  of  the  making  of  the  said  rate^ 
and  thence  hitherto,  has  been  and  still  is  a  parishioner, 
inhabitant  in  the  township  of  Wakefield  aforesaid ;  yet 
the  said  defendants,  churchwardens  of  the  said  parish, 
well  knowing  &c^  but  pretending  that  the  parishioners, 
inhabitants  of  the  said  township  of  Horbmy,  are  not 
liable  to  contribute  or  be  rated  to  the  repairs  of  the 
said  parish  church  by  reason  of  some  supposed  custom, 
prescription,  or  law  of  the  land,  and  that  the  repairs  of 
a  certain  chapel  in  Horbury  aforesaid  have  been  im* 
memorially  made  by  the  parishioners,  inhabitants  of  the 
said  township  of  Horbury^  only,  and  that  the  said  rate, 
in  respect  of  the  said  premises,  was  and  is  a  valid  rate, 
and  intending  to  aggrieve,  &c :  the  declaration  then  set 

(a)  Some  allegations  in  Uie  pleading!,  aa  to  certain  diatrict  chapelt,  are 
omitted  as  not  material  here. 

X  X  4  out 
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1S36*  out  the  libel  of  the  defendants  in  the  spiritual  Courti 
^~'~  which  alleged  that  the  parish  church  of  Wakefield  wanted 
t^ahui  repairs,  ftc,  the  costs  of  which  ought  to  be  paid  by  a 
rate  on  the  possessors  and  occupiers  of  houses,  lands, 
&c.,  in  the  townships  of  Wakefidd^  SkmUa^cum^Wren- 
thorpef  and  Alx)erthorpe'Cum''I%ames ;  that  the  said 
Michael  Sanderson  &c  (the  defendants  in  this  action), 
after  the  requisite  proceedings  (which  were  set  out), 
made,  with  the  inhabitants,  a  rate  for  the  repair,  &c, 
of  the  said  church ;  and  that  Craven  (the  plaintiff  in 
this  action)  was  thereby  duly  rated  at  the  sum  of  Sec* 
for  premises  which  he  occupied  in  the  parish  of  Wake^ 
afield;  that  Sanderson^  &&,  were  the  churchwardens  of 
the  said  parish  duly  elected,  sworn  and  admitted;  and 
that  the  rate  was  then  due.  The  plea  to  the  libel  was 
also  set  out,  wherein  the  respondent  alleged  that  the 
exemption  of  Horbury^  if  any,  from  liability  to  repair 
the  parish  church,  ought  to  have  been  pleaded;  and 
he  denied  that  he  was  legally  rated,  or  that  the  rate 
was  due  to  the  churchwardens  as  libelled.  A  further 
plea  was  set  out,  which  it  is  not  necessary  to  state. 
The  declaration  then  set  out  the  answer  of  the  church- 
wardens, in  which  they  insisted  on  the  exemptbn  of 
Harbmy^  and  the  liability  of  the  other  townships,  and 
alleged  that  Horbury  had  a  chapel  with  all  parochial 
rites,  which  chapel  had  from  time  immemorial  been 
repaired  by  the  inhabitants  of  that  township.  The 
answer  of  Craven  was  added,  in  which  he  again  denied 
that  the  three  townships  w^e  liable  in  exclusion  of 
Horbury^  or  that  Horbury  had  exclusively  repaired  the 
last  mentioned  chapel. 

To  the    declaration  in  prohibition  the  defendants 
pleaded,  that  there  now  is,  and  from  time  immemorial 

hath 
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hath  been^  a  church  or  chapel  within  the  township  of  1836. 
Horhwry  aforesaid,  at  which  the  inhabitants  of  that 
township  do  receive  and  enjoy,  and  from  time  imme- 
morial have  received  and  enjojred,  all  manner  of  divine 
rites  veA  services,  and  that  the  costs  and  expenses  of 
rquuring  the  sud  church  or  chapel,  and  of  providing 
necessaries  for  the  performance  of  divine  rites  and  ser- 
vices therein,  are,  and  from  time  immemorial  have  been, 
exclusively  paid  and  defrayed  by  rates  and  assessments 
upon  the  possessors  and  occupiers  of  houses,  lands,  and 
tenements,  situate  within  the  said  township  oiHorbury; 
and  that,  from  time  whereof  &c.,  no  rate  or  assessment 
for  or  towards  paying  or  defraying  the  expenses  of  re- 
pairing the  parish  <^urch  of  Wak^ld  aforesaid  has 
been  made,  laid,  or  assessed  upon  any  person  for  or  in 
respect  of  any  houses,  lands,  or  tenements,  situate  within 
the  township  of  Hcrbury  aforesaid :  Without  this,  that 
the  inhabitants  of  the  said  townships  of  Wak^ldj 
StanUy^um^lVrenthorpef  Alverihorpe-^um^Thornes,  and 
Horbury^  in  the  said  declaration  mentioned,  from  time 
whereof  &c.,  have  been  or  are  liable  to  contribute  to 
die  repairs  of  the  said  parish  church  of  the  parish  of 
Wak^ld  aforesaid,  in  manner  and  form  &c.  Con- 
clusion to  the  country.     Similiter. 

On  the  trial  before  Lord  Lyndhwrst^  C.  B.,  at  the 
York  Summer  assizes  1834,  the  plaintiff  proved  that  the 
diapelry  of  Horbmy  was  within  the  parish  of  Wake/leidf 
and  pud  small  tithes  and  mortuaries  to  the  vicar.  The 
parish  clerk  of  Wakefieldj  who  was  caUed  on  behalf  of 
the  plaintiff,  stated,  on  cross-examination,  his  belief  that 
Horbury  had  a  church  to  itself,  and  that,  for  twenty-five 
years,  during  which  be  had  been  clerk,  no  church  rates 
for  the  parish  had  been  collected  in  Horbury ;  he  also 

stated 
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16S6.       stated  that  the  Horbwy  people  did  not  attend  the  pariah 
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vestry ;  that  there  were  in  the  parish  of  Wakefield  six 
ogaind  churchwardens  for  fFak(field  township,  one  for  Stanltyf 
and  one  for  Alverikorpe,  but  none  for  Horbwry  g  and 
that  churchwardens  for  Harbujy  were  sworn  in  at  the 
visitations,  apart  from  the  Wakefield  churchwardens. 
The  defendants  called  no  witness*  The  Lord  Chief 
Baron  was  of  opinion  that  the  issue  was  confined  stricdy 
to  the  matter  contained  under  the  traverse,  that  the  in- 
ducement must  be  taken  as  admitted,  and  that  the  de- 
fendants' case  on  the  issue  was  proved  by  the  evidence 
for  the  plaintiff.  He  directed  the  jury  accordingly;  and 
the  defendants  had  a  verdict.  In  the  ensuing  term 
jUexander  moved  for  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial  on  the  ground  of  misdirection ; 
or  why  there  should  not  be  judgment  non  obstante 
veredicto.  The  ground  for  the  latter  part  of  the  motkm 
was,  that  the  plea,  if  limited  to  the  matter  of  the  traverse, 
tendered  no  sufficient  issue,  as  it  did  not  then  put  in 
issue  the  material  facts  stated  in  the  inducement,  and 
particularly  as  it  did  not  allege  that  all  divine  rites  had 
been  performed  at  the  chapel  at  Horbwy^  which  was 
necessary  to  discharge  a  district  from  the  reparation  of 
the  mother  church ;  1  BumU  Ecd.  Lanx^  p.  d£8  (a).  A 
rule  nisi  having  been  granted, 

Sir  JP.  PiMock,  Sir  W.  W.  FoUeti,  and  Joseph  JddisoH, 
shewed  cause  in  this  term  (6).  The  issue  is  a  proper 
one,  and  was  proved  on  behalf  of  the  defendants.  The 
declaration  alleges  that  the    townships  of  Wakefiddf 

(a)  8th  ed.  dc  Church,  yi.  8. 

(6)  Jtmumy  SOth.     Before  Lord  Dennutn  C.  J.,  LiiUedaie,  WlOkmt, 
and  Coleridge  Js. 

Stanlefff 
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Stafileyt  Atoerthorpe  and  Horbmy  have  immemorially 
been,  and  still  are,  liable  to  contribute  to  the  repairs  of 
the  parish  church.  The  plea,  after  stating  some  matters 
of  inducement,  traverses  that  allegation.  A  mixed  pro* 
position  of  law  and  fact  is  directly  aU^ed  in  the  de* 
claration  and  is  denied  in  the  plea:  and  upon  that 
denial  the  plaintiff  takes  issue.  Matter  of  law  may  be 
put  in  issue,  if  complicated  with  matter  of  fact ;  Dawes  v. 
Pajmorth  (a).  If  the  traverse  had  been  immaterial,  the 
plaintiff  might  have  pleaded  over  to  the  inducement ; 
B^.  Gen.  HiU  4  W.  4,  General  Bules  and  Regidatums^ 
18(A).  But  this  was  a  material  traverse;  and,  even  if 
it  be  odierwise,  the  objection  could  be  taken  only  by 
special  demurrer ;  Com.  Dig.  Pleadefy  (G.  22.)  1  Wms. 
Sound.  14,  note  (2).  Then  the  evidence,  with  the  matter 
of  inducement  to  the  plea,  which  was  admitted,  entides 
the  defendants  to  retain  dieir  verdict  (c). 


CmAvxit 


Alexander  and  Hoggins^  contra.  It  lay  on  the  de» 
fendants  to  take  themselves  out  of  the  general  rule  of 
liability  to  repairs.  The  plaintiffs  could  not  have  passed 
by  the  traverse  and  pleaded  to  matter  in  the  induce^ 
ment,  because  the  traverse  was  not  wholly  immateriaL 
It  contained  a  mixed  proposition  of  law  and  fiict,  the 
result  of  the  several  allegations  in  the  former  part  of 
the  plea,  all  of  which  led  to  one  point.  The  whole 
substance  of  those  allegations  was  ^ut  in  issue  by  the 
replication,  as  in  the  instances,  discussed  in  Selly  v. 
Bardons  (<f),  where  a  plea  involving  several  facts  has 

(a)  WOes,  408.  (6)  5  JB.  j-  ^d.  yi. 

(c)  Other  points  were  discussed,  but  not  decided  upon  by  the  Court. 

(d)  9B.4[  Ai.  %  S,  Cm  Enror,  ^ordoiu  t.  &%,  1  CVo.  f  JUT.  500. 
S7Vr.430. 

been 


672  CASES  IN  HILARY  TERM 

18Sd*       been  held  good  as  establishing  only  a  single  point  of 


Ceatsw 


defence.    Then  the  evidence  fell  short;  for  the  defend* 
ogomu       ants  ought  to  have  shewn  that  the  inhabitants  of  Hor- 

Samdibiov. 

biay  enjoyed  the  benefit  of  all  ecclesiastical  rites  in 
their  chapel,  and  that  it  was  mamtained  by  rates  laid 
on  that  township.  [Coleridge  J.  You  say  that  all 
the  matters  in  the  inducement  are  put  in  issue:  can 
that  be  SO)  if  there  is  a  formal  issue  on  a  traverse 
which  is  not  immaterial  ?  If  the  traverse  was  merely 
a  conclusion  from  the  facts  previously  set  out  in  the 
plea,  should  not  you  have  traversed  some  part  of  those 
facts  ?  LUUeddU  J.  In  SeOn^  v.  Bardons  (a)  all  the 
introductory  matters  of  the  plea  were  put  in  issue  by 
the  manner  in  which  they  were  pleaded.  Here,  the 
mode  of  pleading  is  di£Perent  In  pleas.^  where  a  tra- 
verse is  led  to  by  an  inducement,  fiu:ts  stated  in  the 
introductory  part  may  be  very  fit  to  be  proved,  with 
reference  to  the  matter  traversed;  but  they  do  not  re- 
quire to  be  proved  as  forming  part  of  the  inducement 
Here,  if  the  plaintiff  wished  to  raise  an  issue  on  the 
matters  which  are  stated  in  the  inducement,  he  m^t 
have  brought  theih  into  question  by  averring  in  his  de- 
claration the  fiu^ts  on  which  the  supposed  liability  is 
grounded,  instead  of  merely  stating  the  liability.  As 
the  pleadings  stand  at  present,  I  doubt  if  the  issue  on 
the  traverse  is  not  one  of  law,  except  that  it  is  mixed 
up  with  the  proceedings  in  the  ecclesiastical  court] 

Cur.  ado.  vuU. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court     The  plaintiff  in  prohibition  complained  of 

{a)  SJB.fJd,^   S,  Cin  Error,  Bardotuj. Sdby^  1  Cro,  j*  M, 500. 
3  7Vr.49a 

a  church 
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a  church  rate  laid  on  three  only  out  of  four  townships,  1836. 
which  compose  the  parish  of  WaJc^UL  The  defendant 
claimed  exemption  for  the  fourth  township  {Horbunf\  agaifui 
in  a  plea  allegmg  that  it  had  a  separate  cbapei  ot  its 
own,  and  a  custom  to  perform  there  all  ecclesiastical 
rites,  and  to  repair  it  by  rates  levied  exclusiyely  on  its 
own  inhabitants,  and  traversing  the  liability  of  all  four 
to  repair  the  parish  church.  Issue  was  joined  on  the  tra- 
verse. On  the  trial  at  York  before  Lord  lAfndJmrst^  the 
plaintiff  contented  himself  with  proving  that  the  town- 
ship of  Horbury  was  locally  situate  in  the  parish  of 
Wakefield.  The  defendant  then  argued,  from  evidence 
adduced  by  the  plaintiff,  that  Horbury  had  a  separate 
chapel  where  the  rites  were  administered;  and  the 
learned  Judge  interposed  with  an  observation  to  the 
plaintiff's  counsel  that  the  evidence  appeared  very  strong 
to  that  effect.  The  plaintiff's  counsel  required  proof  of 
separate  rates  being  laid ;  but  the  Judge  then  said  that 
issue  was  joined  on  the  liability  traversed,  and  that  all 
the  inducement  to  that  traverse  was  admitted  by  the 
plaintiff's  taking  issue  on  it. 

The  jury  hereupon  found  a  verdict  for  the  defendants, 
which  we  are  now  required  to  set  aside  and  grant  a  new 
trial,  or  give  judgment  for  the  plaintiff,  non  obstante  ve- 
redicto. But  we  think  it  would  be  inexpedient  to  decide, 
in  this  motion,  the  questions  of  law  that  may  be  raised 
on  the  validity  of  the  plea,  because  the  course  taken  at 
the  trial  in  regard  to  the  evidence  appears  to  us  to 
have  been  incorrect.  For  the  traverse  of  liabUity,  if 
wrong  as  too  general,  cannot  be  called  immaterial, 
since  it  was  the  very  point  on  which  the  cause  turned : 
and  we  do  not  see  how  the  plaintiff,  denying  the  tra- 
versed fact,  can  be  supposed  to  have  admitted  all  the 

particulars 
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1836. 

CftATlV 

Savobbmnt. 


particalars  in  the  inducem^it  which  are  pat  forward  as 
making  up  that  general  fact  If,  on  the  other  hand,  the 
traverse  was  immaterial  within  the  meaning  of  the  13th 
rule  of  HUary  term,  4  71^  4.  (a),  so  as  to  authorize 
the  plaintiff  to  pass  over  it,  and  select  a  single  fad  for 
denial,  he  ought  to  have  taken  that  course.  As  the 
pleadings  stand,  both  parties  are  content  to  meet  on  the 
question  of  llabilitj ;  and  the  defendant,  on  whom  the 
burden  of  proving  the  exemption  of  Horhury  falls,  be- 
cause it  is  against  common  right,  was  bound  to  make  out 
all  that  was  necessary  to  that  end«  The  least  he  could  do 
to  entitle  himself  to  a  verdict  was  to  prove  all  the  &cts 
stated  in  his  inducement  Now  it  is  dear  on  consider- 
ation, though  it  struck  my  mind  otherwise  during  the 
argument,  that  the  mere  fact  of  the  chapel  being  kept 
in  repair  without  coming  upon  the  general  rates  of  the 
parish  is  no  proof  of  the  custom  to  repair  it  by  means 
of  a  rate  levied  in  the  township,  because  it  may  have 
been  preserved  and  repaired  by  voluntary  contribution 
of  the  parishioners  or  others.  It  follows  that  the  de- 
fendant, who  has  obtained  a  verdict  in  favour  of  the 
exemption  from  church  rates,  without  proving  that  part 
of  his  plea  which  aVers  the  liability  to  chapel  rates, 
cannot  be  allowed  to  keep  that  verdict;  and  the  plaintiff 
ia  entitled  to  a  new  trial. 

Rule  absolute  for  a  new  trial 


(a)  5  A  4:  ^d  tL 
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1SS6. 


Nicholson  against  John  Revill  the  younger.  ^^^      ^^ 

A  SSUMPSIT.     !Pirst  count  on  a  note  made  by  in  mumpiit 

defendant,  January  1st  18S2,  promising   to  pay  Sote.^u^aT''^ 

plaintiff  or  his  order,  25  months  after  date,  11 OZ.  ISs.  4i.  j{^^n^ 

Second  count  on  a  note  of  the  same  date  made  by  de-  pjJSn^ffS^ 

fendant,  promising  to   pay  plaintiff  or  his  order,  SI  ^^^^'^^* 

months  after  date,  56L  IS5.  Sd.  *?**J^. 

■hould  give 

Pleas.     To  the  first  count,  that  the  note  therein  plaintiff;  and 

be  should 
mentioned  was  a  note  made  by  defendant,  Samuel  ReviU,  accept,  their 

and  John  ReviO,  defendant's  father,  and  by  them  de-  ^i^l^i^note  for 

livered  to  plaintiff,  whereby  they  jointly  and  severally  2rfaction*and 

promised  to  pay  &c. :  and  that,  after  the  making  and  ^[^^^f^  **** 

delivery  thereof,  and  before  the  commencement  of  this  <*on«*    1*  ^^ 
•^    ^  further  pleaded 

suit,  to  wit,  &c.,  plaintiff,  without  defendant's  knowledge  tbat,  the  note 

being  due,  and 

or  consent,  struck  out  and  erased  the  name  o{  Samuel  the  debt  u&- 
Revill  on  the  note,  and  wholly  discharged  him  from  all  tiff  haying  tued 
liability  thereon,  and  from  payment  of  the  sum  therein  ^^^  j^  J^ 
mentioned  or  any  part  thereof:   verification.    .To  the  HS^ahouW* 
second  count,  the  like  plea,  and  verification.  <f^»  •"<*  *^>^ 

'  *        '  thethree 

Replication  to  the  first  plea.    That,  before  and  at  the  makers  should 

gi^e  their  three 

times  after-mentionedi  J.  R.  the  father  was  indebted  to  joint  and 
plaintiff  in  299/.  on  an  account  stated,  whereof  defend-  for  521.  iss.  sd: 

ant  at  the  said  times  had  notice;  and  thereupon,  viz.  mtlS^i^^ 

no^  1S<.  4d. 
and  S6L  ISf.  8d.  at  longer  periods,  as  a  satisfaction  and  security  for  9002.  paicel  of  the 
debt  due  from  J.  JR.,  with  interest ;  and  the  notes  were  so  given.  It  was  further  pleaded 
that,  the  first  note  being  due  and  unpaid,  and  the  second  (now  sued  upon)  not  yet  due^ 
S.  it  agreed  with  the  plaintiff  to  pay,  and  did  pay  him,  lOQL  in  discharge  of  &  B.'u 
liability  on  the  three  last-mentioned  notes,  and  plaintiff  accepted  the  same  in  such  dis- 
charge, and  gave  up  to  &  R,  the  first  of  the  three  notes,  indorsed  upon  the  note  now 
sued  upon  a  receipt  of  472.  Is.  4d  on  account,  erased  S,  12. *s  name  from  this  note,  and  dis- 
charged him  from  further  liability  thereon.  These  facu  being  admitted,  and  it  being 
answered  that  the  last  mentioned  transaction  with  &  Jt.  took  ^ace  without  defendant's 
knowledge  or  consent,  which  was  not  denied : 

Held,  that  the  discharge  of  &  JL  by  the  plaintiff  discharged  the  defendant 

March 


RSTUL. 
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18S6.  March  8th,  1826,  in  consideration  of  the  premises,  it 
was  agreed  by  and  between  plaintiff,  J.  R.  the  father, 
Samuel  BetriU  and  defendant,  that  plaintiff  should  accept, 
and  the  three  other  parties  should  give,  their  promissory 
note  bearing  date  the  day  last-mentioned,  whereby  they 
jointly  and  severally  promised  to  pay  plaintiff  or  order 
on  demand  2992.  with  interest,  as  and  for  a  satis&ction 
and  security  of  and  for  the  said  debt  so  ^ue  from  J.  R* 
the  father  to  plaintiff:  That  the  note  was  so  given  and 
accepted,  in  pursuance  of  the  agreement,  as  and  for  a 
satisfaction  and  security  &c. :  That  afterwards,  the  note 
being  payable  and  unpaid,  and  the  debt  still  due^  and 
an  action  on  the  note  pending  at  the  plaintiff's  suit 
against  J.  R.  the  &ther,  S.  R.  and  defendant,  viz.  Jiify 
21st,  1832,  in  consideration  of  the  premises,  it  was 
agreed,  by  and  between  plaintiff  and  «7^  JS.  the  &ther, 
S.  jR.  and  defendant,  that  the  action  should  cease,  and 
that  plaintiff  should  accept,  and  J,  R,  the  father,  S.'R 
and  defendant  should  give  their  three  promissory  notes, 
viz.,  one  promissory  note  oi  January  1st,  1882.,  whereby 
they  jointly  or  severaUy  promised,  IS  months  after  date^ 
to  pay  plaintiff  or  order  52/.  185.  Sd,^  the  promissory 
note  mentioned  in  the  first  count  and  first  plea,  and 
the  promissory  note  mentioned  in  the  second  count  and 
second  plea,  respectively,  as  and  for  a  satisfaction  and 
security  of  and  for  200/.,  parcel  of  the  said  debt  due 
firom  Jl  R.  the  father  to  plainti£^  with  interest  from 
January  1st,  18S2 :  That  the  said  three  notes  were, 
on  July  21st,  1832,  made  and  given  in  pursuance  of 
the  agreement  as  and  for  a  satisfaction  and  security,  8cc., 
and  accepted  by  plaintiff  accordingly:  That  afterwards, 
and  when  the  time  for  payment  of  the  first  of  the  said 
three  notes  had  long  elapsed,  the  money  due  thereon 

not 
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not  having  been  paid,  and  before  the  day  of  payment        16S6. 
of  the  note  mentioned  in  the  first  count  and  first  plea, 

*^  NlCHOLSOK 

viz.  on  January  28th,  1834,  the  said  Samuel  Mevill  pro-  against 
posed  to  plaintiff  to  pay  him  lOOL  in  discharge  of  his 
liability  on  the  three  last-mentioned  notes,  which 
plaintiff  agreed  to  accept,  and  thereupon,  viz.  on  the 
day  last  aforesaid,  the  said  SL  jB.  paid  plaintiff  100/.  in 
discharge  &c.,  and  plaintiff  accepted  the  same  accord- 
ingly; and  thereupon  plaintiff  gave  up  to  &  ii.  the  first 
of  the  three  last-mentioned  notes,  and  indorsed  on  the 
note  mentioned  in  the  first  count  and  first  plea  as  fol- 
lows, viz.  "  Received  on  account  by  Samuel  Revill 
47^  1^.  4^.;  t^  sum,  with  the  amount  of  the  first 
note,  make  100/.:"  And  that,  after  such  payment  by 
S.  22.,  plaintiff  struck  out  the  name  of  S.  R.  on  the  note 
in  the  first  count  and  first  plea  mentioned,  and  erased 
the  same  therefrom,  and  discharged  S.  22.  from  any  fur- 
ther liability  on  the  last-mentioned  note,  and  from  any 
further  payment  on  account  thereof,  which  said  striking 
out  &c.  and  discharging  &c.  are  the  same  supposed 
striking  out  &c.  as  in  the  first  plea  mentioned.  Verifi- 
cation. The  replication  to  the  second  plea  was  the 
same,  mutatis  mutandis ;  only  not  stating  any  indorse- 
ment to  have  been  made  by  plaintiff  on  the  note. 

Rejoinder  to  the  replication  to  the  first  plea;  that 
the  three  promissory  notes  in  that  replication  mentioned 
were  given  for  securing  payment  of  sums  together 
exceeding  200/.,  viz.  220/.  Ss.  Sd.^  and  were  so  given 
by  c7.  R.  the  father,  and  by  S.  22.  and  the  defendant 
as  his  sureties,  and  have  been  held  by  plaintiff  for 
securing  part  of  the  said  debt  of  J,  22.  the  father 
and  interest  thereon  as  in  the  replication  to  the  first 
plea  mentioned,  and  for  no  other    consideration  or 

Vol.  IV.  Y  y  purpose : 
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1886.        purpose :  and  that  the  proposal  of  S.  R.  in  that  repli- 
„  cation  mentioned  was  so  made  by  him,  and  accepted 

against  and  acted  on  by  plaintiff,  and  the  name  of  S.  IL  struck 
out  from  the  note  in  the  first  count  mentioned,  and 
S.  B.  discharged  from  liability  thereon,  without  the 
knowledge,  privity,  or  consent  of  defendant.  Verifi* 
cation.  The  rejoinder  to  the  replication  to  the  second 
plea  was  the  same,  mutatis  mutandis. 

Surrejoinder.  To  the  first  rejoinder:  that,  at  the 
time  of  giving  the  three  promissory  notes,  therein  and 
in  the  replication  to  the  first  plea  menticHied,  the  money 
satisfied  and  secured  to  plaintiff  by  the  said  note  of 
J.  B.  the  father,  S.  R.  and  defendant,^  in  the  said  re- 
plication first  mentioned,  rismained  long  overdue,  and 
the  debt  due  from  J.  IL  the  father  to  plaintiff  as  in 
the  said  replication  mentioned  remained  wholly  un* 
satisfied,  and  the  action  in  that  replication  mentioned 
was  pending,  and  the  agreement  therein  secondly  men- 
tioned had  been  entered  into:  and  that  the  existence 
of  the  said  several  circumstances,  so  in  the  said  repli- 
cation, and  now  again  in  this  surrejoinder,  above  men- 
tioned, were  the  consideration  and  purpose  of  the 
said  three  promissory  notes  in  the  said  replication 
and  rejoinder  above-mentioned  being  given.  Without 
this,  that  the  said  three  notes  were  given  by  &  iZ.  and 
the  defendant  as  sureties  of  or  for  «/.  jB.  the  father, 
and  for  no  other  consideration  or  purpose  whatsoever, 
in  manner  and  form  &c.  Conclusion  to  the  country. 
The  surrejoinder  to  the  second  rejoinder  was  the  same, 
mutatis  mutandis. 

Demurrer  to  each  surrejoinder,  assigning  for  cause, 
that  the  plaintiff  has  offered  to  put  in  issue  a  matter  not 
properly  issuable ;  has  not  denied,  or  confessed  and 
avoided,  the  substantial  matter  in  the  rejoinder;   and 

has 
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has  traversed  a  negative,  and  a  matter  not  alleged  in        1886. 
the  rejoinder.     Joinder  in  demurrer. 

The  demurrers  were  argued  in  this  term  (a). 


KicBouoir 
ageanat 

RXTZLL* 


Wightnum  in  support  of  the  demurrers*  Where  a 
note,  to  which  several  persons  are  parties,  is  altered 
in  a  material  point  without  the  consent  of  one  party, 
he  is  discharged :  Perring  v.  Hone  {b)  shews  the  extent 
to  which  this  doctrine  is  carried.  In  the  present  case 
there  is  a  material  alteration  in  each  of  the  notes.  If 
the  defendant,  who  is  severally  liable,  be  compelled 
to  pay  either  of  the  notes,  he  has  now  no  remedy 
against  Samuel^tevill  for  contribution,  SamueVs  name 
being  struck  out.  The  plaintiff  has  put  it  out  of  his 
own  power  to  sue  Samuel  ReviU,  by  the  composition 
entered  into  between  them,  and  the  erasure  of  Samuel's 
name.  The  principle  of  contribution  is,  that  the  party 
seeking  it  has  been  obliged  to  pay  money  for  which 
the  party  of  whom  he  demands  it  was  liable.  But 
Samuel  is  no  longer  liable.  If  the  present  plaintiff 
recovers,  and  the  defendant  brings  an  action  against 
Samuel  for  money  paid  to  his  use,  he  may  deny  that 
it  was  so  paid,  he  having  been  released  and  his  name 
erased  from  the  note.  [Lord  Derman  C.  J.  The  joint 
liability  of  Samuel  and  the  defendant  arises  from  their 
joint  act  in  making  the  note.  I  do  not  see  how  it  is 
affected,  as  between  themselves,  by  SamueVs  name 
being  struck  out.]  In  Co.  Lift  232  a.  it  is  said, 
^  when  divers  do  a  trespass;  the  same  is  joint  or  several 
at  the  will  of  him  to  whom  the  wrong  is  done,  yet  if 

(a)  January  15th.     Before  Lord  Denman  C.  J.,  LUtkdale  and   WU- 
fiofiu  Js. 

(d)  4JSing.^. 

Yy  2  he 
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18d6.       he  release  to  one  of  them,  all  are  discharged."     And 

'     "  If  two  men  be  jointly  and  severally  bounden  in  an 

agtmut       obligation,  if  the  obligee  release  to  one  of  them,  both 

are  discharged;"  which  last  point  is  also  agreed  to  in 

Ckttfton  y.  Kynastan  (a). 

G.  T.  White,  contr^  Perring  \.  Hone{b)  is  dis- 
tinguishable, because  there  the  alteration  consisted  in 
making  a  party  liable  severally  who  was  not  so  before ; 
here  the  note  was  several  at  first,  or  otherwise,  at  the 
election  of  the  holder.  The  right  to  contribution  is 
not  affected  as  between  the  defendant  and  Samud  BevilL 
A  release  of  the  principal  discharges  Ae  sureties;  but 
a  compromise  between  the  creditor  and  one  of  the 
sureties  does  not  discharge  a  co-surety;  for  he,  if 
obliged  to  pay  more  than  his  proportion,  may  still  have 
recourse  for  contribution  to  the  surety  who  made  the 
compromise ;  JSr  parte  Giffbrd  (c).  The  defendant  here, 
if  obliged  to  pay  the  amount  of  the  notes,  may  take 
his  remedy  in  equity  against  Samuel  ReviU,  notwith- 
standing the  erasure.  Besides,  the  transaction  in  this 
case  is  not  equivalent  to  a  release.  The  plaintiff  merely 
says,  in  effect,  to  Samuel  BeviU,  that  he  will  not,  from 
thenceforward,  sue  him  upon  that  note.  ,  Where  there 
are  two  obligors,  and  the  obligee  covenants  with  one 
of  them  not  to  sue  him  on  the  bond,  he  may  never- 
theless sue  the  other.  Dean  v.  NemhaU  (i),  for  such 
covenant  does  not  operate  as  a  release.  But,  further, 
by  the  second  agreement  stated  in  the  replication, 
Samuel  Beoill  and  the  defendant  became  principals. 
A  suit  was  depending  against  them,  in  which  they  were 

(a)  S  SaUc  574.  (6)  4  Bmg.  88. 

(c)  6  Vet.  juo.  805.  {d)  8  T.  E,  168. 

answerable 
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answerable  for  299L;  in  consequence  of  that  they  gave        1886. 

the  notes  in  question,  and  thereby  purchased  a  benefit       ' 

to  themselves  in  the  suspension  of   the  suit     After-        ag^hut 

Rxnix. 
wards,  Samuel  Revill  paid  lOOZ.  which  was  more  than 

a  third  of  the  amount  for  which  the  three  had  engaged 

themselves  by  the  new  notes.     In  Collins  v.  Prosser  {a)j  ' 

wl^ere  the  bond  was  several,  it  was  held  that  tearing 

off  the  seal  of  one  obligor  did  not  discharge  the  others ; 

and  Baj/ley  and  Best  Js.,  in  putting  the  case  of  a  joint 

and  several  bond,  went  no  farther  than  to  say  that  an 

act  which  discharged  one  of  the  obligors  on  such  a 

bond  might  discharge  all.    And,  however  this  may  be, 

removing  the  ^1  of  a  bond  is  very  different  from  the 

mere  erasure  of  a  name  on  a  note. 

Wightmafij  in  reply.  It  appears  by  the  pleadings 
that  the  plaintiff  accepted  100/.  partly  in  consideration  of 
notes  not  yet  due.  For  that  benefit  to  himself  he 
discharged  Samuel  BeviU.  The  transaction  took  place 
without  the  consent  of  the  other  parties  to  the  notes. 
Samuel  had  no  right  to  procure  a  release  to  himself, 
throwing  upon  the  defendant,  without  his  sanction,  the 
onus  of  the  notes  remaining  due ;  which  would  be  the 
effect  of  the  proceeding,  if  the  defendant  were  held  to 
continue  liable.  In  Cheetham  v.  Ward{Jb)  the  exe- 
cutors of  Abraham  Cheetham  sued  James  Ward  on  a 
joint  and  several  bond,  given  by  the  defendant  and 
William  Ward  one  of  the  plaintiffs ;  and  it  was  pleaded 
that,  after  the  making  of  the  bond,  Abraham  Cheetham 
made  William  Ward  his  executor,  and  he  proved  and 
took  upon  himself  execution,  whereby  the  debt  was 

\a)  lJB,iC.  68S.  (6)  IJB.  i  P.  6S0. 

Y  y  3  extinguished* 
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1836.       extinguished.    The  Ck>urt  of  Common  Pleas,  on  the 
^^  authority  of  a  case  in  the  Year-books  (a),  held  that  the 

NlCHOUOV  "^  .  . 

agahut       discharge  of  one  joint  and  several  obligor,  by  making 

ttXTXLL* 

him  executor,  discharged  both.  In  the  case  ther^  re- 
ferred to,  it  was  said  that  a  recovery  against  one  ob- 
ligor, and  execution  sued,  would  be  a  discharge  to  the 
others.  And  so  of  a  discharge  made  to  one  of  them. 
In  the  present  case  it  is  expressly  stated  by  the  repli- 
cation that,  after  the  payment  of  100/.,  the  plaintiff 
discharged  Samuel  BeoiU  from  any  further  liability  on 
the  note  remaining  due. 

Cur.  ado.  xniU. 
# 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  After  having  stated  the  declaration  and  the 
defence  pleaded,  his  Lordship  said:  We'  need  not 
enquire  what  the  effect  of  a  demurrer  to  this  plea 
would  have  been,  because  additional  facts  are  brought 
to  our  knowledge  by  the  subsequent  pleadings.  The 
replication  to  the  first  plea  states,  (His  Lordship  then 
stated  the  replication  and  subsequent  pleadings  down 
to  the  surrejoinders). 

To  these  surrejoinders  the  defendant  demurs,  and 
has  contended  that  the  traverse  is  immaterial,  and  that 
the  facts  appearing  on  the  record  entitle  him  to  our 
judgment ;  and  we  are  of  that  opinion.  But  we  do  not 
proceed  on  some  of  the  grounds  mentioned  at  the  bar, 
such  as  the  effect  of  the  plaintiff's  alteration  of  the  instru- 
ment as  making  it  void,  or  that  the  defendant  thereby 
lost  his  right  to  contribution  from  the  joint  makers  of  the 
note ;  nor  on  any  doctrine  as  to  the  relation  of  principal 
and  surety.     We  give  our  judgment  merely  on  the 

(a)   Yewr^book^  mA,  SI  Edw,  4,  81 B,  pi.  33. 

principle 
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principle  laid  down  by  Lord  Chief  Justice  Eyre  in  Cheet-  18S6. 
ham  V.  Ward  {a\  as  sanctioned  by  unquestionable 
authority,  that  the  debtee's  discharge  of  one  joint  and  agomtt 
seyeral  debtor  is  a  discharge  of  all.  For  we  think  it 
clear  that  the  new  agreement  made  by  the  plaintiff  with 
Samuel  Seville  to  receive  from  him  100/.  in  full  payment 
of  one  of  the  three  notes  and  in  part  payment  of  the 
other  two,  before  they  became  due,  accompanied  with 
the  erasure  of  his  name  from  those  two  notes,  and 
followed  by  the  actual  receipt  of  the  100/L,  was  in  law  a 
discharge  oS  Samuel  BevilL 

This  view  cannot  perhaps  be  made  entirely  consistent 
with  all  that  is  said  by  Lord  Eldon  in  the  case  Ex  parte 
Giffbrd  (i),  where  his  Lordship  dismissed  a  petidon  to 
expunge  the  proof  of  a  surety  against  the  estate  of  a 
co-surety.  But  the  principle  to  which  we  have  adverted 
was  not  presented  to  his  mind  in  its  simple  form ;  and 
the  point  certainly  did  not  undergo  much  consideration. 
For  some  of  the  expressions  employed  would  seem  to 
lay  it  down  that  a  joint  debtee  might  release  one  of  his 
debtors,  and  yet,  by  using  some  language  of  reservation 
in  the  agreement  between  himself  and  such  debtor^ 
keep  his  remedy  enUre  against  the  others,  even  without 
consulting  them.  If  Lord  Mdon  used  any  language 
which  could  be  so  interpreted,  we  must  conclude  that 
he  either  did  not  guard  himself  so  cautiously  as  he  in- 
tended, or  that  he  did  not  lend  that  degree  of  attention 
to  the  legal  doctrine  connected  with  the  case  before 
him,  which  he  was  accustomed  to  afford.  We  do  not 
find  that  any  other  authority  clashes  with  our  present 
judgment,  which  must  be  in  favour  of  the  defendant. 

Judgment  for  the  defendant* 

(a)  \B,^P,  630.  (6)  6  Veu  jun.  808. 

Yy  4 
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1886. 


j^^soih.  MoRELL  against  Harvey. 

In  pleading  a     T|  EPLEVIN.     Cognizance  as  constable  of  the  hiin- 

tiinreyor*t  a^        M.%/ 

Mwment,  made  dred  of  East  Bamfield^  Kent^  acting  under  a 

luids»  und^  warrant  of  distress.  The  cognizance  alleged  that  at  the 
^slaertif'so.  ^y®  ^^^  times,  &c.,  plaintiff  was  the  occupier  of  certain 
^^^^^^  lands  within  the  parish  of  Hawkhurst,  Keni^  of  large 
^uHm  **did  y^^^y  value,  viz.,  &c.,  and,  being  such  occupier,  was 
not  exceed  9d    liable  to  be  assessed  towards  the  repairincr  of  the  high- 

in  the  pound  r  6  "O 

on  tkeyeorUf  ways,  buying  materials,  &c.,  and  paying  the  surveyor's 
land*:  aiUiough  salary,  within  the  said  parish,  according  to  the  statute, 

the  limitation       a*  4»i*«i  •«  xi 

as  to  Talue  &c*'  ^^  respect  of  his  said  occupation,  &c.  It  then  went 
•^*3o.*and  ^^  *^  *^^  ^^  application  by  the  surveyors  of  Hawk^ 
^  *diiSict'^  A««r5f,  at  a  special  session,  for  an  order  for  making  an 
proTiso;  and     assessment  of  ^d*  in  the  pound  on  the  occupiers  of 

although  the  ^  ^ 

form  of  an        lands,  &C.,  in  Hawkhurst;  that  the  justices,  in  special 

order  of  ju^ 

tices  in  Scbed.    session,  being  satisfied  by  proof,  &c.,  that  the  duty 
act,  adapted  to   directed  to  be  performed,  and  the  money  authorised  to 
^*n^i!^  ^  collected  and  received,  by  stat.  13  G.  3.  r.  78.,  had 
"earf^Talue.      ^'^^^  performed,  applied,  and  expended,  accordmg  to 
the  act,  &C.,  and  that  notice  had  been  given,  &c.,  made 
an  order  that  ^^  an  equal  assessment,  not  exceeding  the 
sum  of  9^.  in  the  pound,  upon  all  and  every  the  occu- 
piers of  lands,''  &c.,  within  the  parish  of  Hawkkwstf 
should  be  forthwith  made,  allowed,  and  collected,  and 
the  money  applied  in  repairing  the  roads,  buying  mate- 
rials, &c. :  That  the  surveyors,  by  virtue  of  the  order, 
made  **  an  equal  assessment,  not  exceeding  the  sum  of 
9^.  in  the  pound,  upon  all  and  every  the  occupiers  of 
lands,"  &c.,  within  ff.,  which  was  afterwards  duly  al- 
lowed. 
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lowed.     And  the  cognizance  fiirtber  stated,  ''that,  in        18S6* 
and  by  such  assessment  so  made  as  aforesaid,  the  said       Zl 

■^  MOBILL 

plaintiff  was  assessed  for  and  in  respect  of  the  said        agahui 

lands,  tenements,  woods,  tithes,  and  hereditaments,  then 

in  the  occupation  of  him  the  said  plainti£^  within  the 

said  parish  of  Hawkhursi,  in  a  certain  sum,  viz.  the  sum 

of  45/.  18s.  4^.,  being  at  and  after  the  rate  of  9^^  in  the 

pound,  by  such  equal  assessment  so  made  as  aforesaid : 

of  all  which  said  several  premises  "  &c.  (notice  to  plain«^ 

ti£F).     Then  followed  allegations  of  the  demand  and 

refusal  of  the  rate,  proceedings  thereon,  and  the  issuing 

of  the  distress  warrant,  under  which  defendant  acted. 

Demurrer,  assigning  several  causes.     (The  only  cause 

upon  which  the  Court  decided  will  sufficiently  appear 

from    the    argument.)    Joinder.     The  demurrer  was 

argued  in  this  term  {January  26th)  (a). 

Wigktman,  in  support \>f  the  demurrer.  By  sect  30. 
of  the  general  highway  act,  IS  6.  3.  c.  78.  (i),  justices 
are  empowered,  on  application  by  the  surveyor  under 
the  circumstances  there  mentioned,  to  order  an  equal 
assessment  on  all  occupiers  of  lands  within  the  parish, 
for  buying  materials  to  repair  the  highways,  and  for 
some  other  purposes,  such  assessment  to  be  levied  as 
after-mentioned:  provided  that  no  such  assessment 
shall  exceed  6d.  in  the  pound  of  the:  yearly  value  of 
such  lands.  Section  45  enacts  that  if^  on  application, 
and  proof  given  as  there  mentioned,  the  justices  shall  be 
satisfied  that  the  highways  cannot  be  sufficiently  repaired 
by  the  means  before  prescribed,  then  an  equal  assess- 
ment upon  all  and  every  the  occupiers  of  lands,  &c., 

(a)  Before  Lord  Denman  C.  J.,  IMtledale,  WiUiamt^  and  Coleridge  Js. 
(6)  Repeated  by  tUt.  5&  6  r.  4.  c.  50. 

within 
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1836.  within  the  parish,  shall  be  made,  collected,  and  allowed 
as  the  justices  shall  direct,  and  the  money  thereby 
raised  shall  be  employed  and  accomited  for,  according 
to  their  orders,  in  repairing  the  highways,  &c  Bat, 
by  section  46,  this  assessment,  and  the  assessment 
before  mentioned,  are  not  together,  in  any  one  year, 
to  exceed  9cL  in  the  pound  upon  the  yearbf  value 
of  the  lands  and  tenements  to  be  assessed  (a).  The 
cognizance  states  only  that  an  equal  assessment,  not 
exceeding  9d.  in  the  pound,  was  ordered  to  be 
made  upon  the  occupiers  of  lands,  not  adding  any 
reference  to  the  yearly  value;  and  that  the  plaintiff 
was  assessed  in  and  by  such  assessment  for  his  lands 
in  Hawkkursif  in  the  sum  of  45/.  ISs.  ^%  being  at  the 
rate  of  9dL  in  the  pound,  not  stating  upon  what  value. 
The  authority  to  impose  a  tax  must  be  strictly  pursued, 
and  should  be  shewn,  in  pleading,  to  have  been  so* 
\LUtledaJe  J.  The  order  at  special  sessions  for  an  as- 
sessment of  Sd,  in  the  pound,  given  in  the  schedule, 
No.  1 5,  says  nothing  of  yearly  value :  but  that  is  merely 
the  order  to  the  surveyor  to  make  an  assessment ;  the 
direction  how  he  shall  make  it  is  given  in  the  statute  itself. 
Then,  as  the  limitation  with  reference  to  yearly  value 
IS  contained  in  a  distmct  proviso,  there  may  be  a  question 
whether  it  forms  such  an  exception  as  to  come  within 
the  rule  observed  upon  by  Lawrence  J.  in  GiU  v. 
Scrivens  (&),  and,  if  so,  whether  it  required  to  be  noticed 

(a)  IS  O.  S.  c.  7S.  s,  46.  <^Fh)Tided  nereithelen,  that  the  assessmcBt 
hereiii  last  before  authorised,  and  the  assessment  hereinbefore  authonsed, 
for  buying  matprials,  making  satiafiiction  for  damages*  erecting  guide 
posts,  and  paying  the  surveyor's  salary,  shall  not  together^  in  any  one 
year,  exceed  the  rate  of  Sd.  in  the  pound  of  the  yearly  value  of  the  lands* 
tenements,  woods,  tithes,  and  hereditaments,  so  to  be  aaessed." 

(b)  7  r. -RSI. 

by 


Haatxt* 
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by  the  party  relying  on  the  principal  clause.]     It  cannot        18S6. 
appear  without  reference  to  the  proviso  that  the  sur-       "^ 
veyor  has  performed  his  duty,   because  the  proviso        ugahui 
furnishes  the  rate  at  which  the  assessment  is  to  be 
imposed,  and  the  data  on  which  it  is  to  be  calculated. 

CkanneUj  contrL  The  question  is,  not  whether  the 
assessment  must  be  actually  calculated  on  the  yearly 
value,  but  whether  that  must  appear  by  the  assessment, 
as  set  out  in  the  pleading.  To  ascertain  this,  sect  45. 
must  be  referred  to.  [Ccieridge  J.  The  assessment 
is  made  under  sect.  SO.  as  well.  Sect  45.  does  not 
authorise  a  rate  for  buying  materials.]  The  validity 
of  the  assessment,  as  pleaded,  must  be  determined,  at 
all  events,  by  reference  to  the  two  sections,  and  to  the 
schedule.  No.  15.,  which  is  framed  upon  the  latter 
section,  but  applies  to  both.  By  sect  45.  the  assess- 
ment is  to  be  made  and  collected  by  such  person  and 
persons,  and  allowed  in  such  manner,  as  the  justices, 
by  their  order,  shall  direct  That  order  is  the  source 
of  the  surveyor's  authority;  its  form  is  prescribed  by 
the  schedule,  No.  15.,  and  ought  not  to  be  departed 
from;  and  nothing  is  there  said,  but  that  *^an  equal 
assessment,  not  exceeding  the  sum  of — in  the  pound,'' 
on  all  and  every  the  occupiers,  &C.,  shall  be  forthwith 
made.  Besides,  the  proviso  in  sect  46.  is  not  an  ex- 
ception incorporated  in  the  enacting  clause  which  it< 
qualifies ;  and  therefore  the  defendant  in  tips  case  was 
not  bound  to  refer  to  it  in  his  pleading. 

WighUnan  in  reply.  The  scheduled  forms  of  this  act 
were  not  meant  to  be  so  binding  that  the  obvious  con- 
struction of  the  enacting  clauses  should  be  overlooked. 
By  sect  69.  they  may  be  varied  or  added  to  according 

to 


Haatkt. 
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1836.        to    circumstances.     Consistently  with    the    order,    as 
•  stated  in  this  cognizance,  the  occupiers  might  have  been 
^ahut        assessed  in  respect  of  their  personal  ability ;  and  the 
assessment,  as  pleaded,  may  have  been  on  the  gross 
value  of  the  lands. 

Cur.  adv.  vuU* 

Lord  Denman  C.  J.  now  delivered  the  judgment 
of  the  Court  as  follows:— ^ The  defendant  justifies  as 
bailiff  of  the  hundred  of  East  Bamjield  in  Kent^  under 
a  warrant  of  distress  directed  to  him  by  two  justices 
of  the  peace  for  levying  a  highway  assessment  Hie 
cognisance  avers  that  the  two  surveyors  made  appli- 
cation at  a  special  sessions  for  an  assessment  of  9d.  in 
the  pound  on  all  and  every  the  occupiers,  and  that  the 
justices  of  the  peace  ordered  such  assessment  upon  all 
the  occupiers  of  lands,  tenements,  woods,  tithes,  and 
hereditaments  to  be  forthwith  made,  and  then  proceeds 
to  justify  the  taking,  under  a  warrant  of  distress  issued 
for  nonpayment  of  it.  This  cognizance  was  demurred 
to  for  numerous  causes,  one  of  which  we  think  good. 
The  passage  of  the  cognizance  above  selected  makes 
the  objection  apparent;  and  we  need  give  no  opinion 
on  any  of  the  other  points  raised. 

The  act  requires,  by  way  of  proviso,  that  the  rate 
shall  not  exceed  9dL  in  the  pound  on  the  yearly  value 
of  the  lands,  &c.,  subject  to  be  rated.  The  averment 
is  that  the  assessment  was  made  on  the  occupiers  of 
lands,  &c. ;  and  that  it  did  not  exceed  9d.  in  the  pound: 
but  not  (as  the  statute  requires)  that  it  does  not  exceed 
9d.  in  the  pound  on  the  yearly  value  of  such  lands,  &c. 
The  averment,  that  it  does  not  exceed  9d  in  the  pound, 
has  of  itself  no  meaning,  but  must  be  referred  to  some- 
thing; and  if,  consistently  with  the  ordinary  use  of  words, 

it 
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it  can  be  referred  to  ^^  lands,"  &c.,  which  are  mentioned        1836. 
immediately  before,  the  statement  will  still  be  defective ; 
for  the  meaning  must  then  be  the  value  of  the  lands,  &c.,        againa 
and  not  their  yearly  value. 

For  this  defect,  without  considering  the  others  al- 
leged, our  judgment  must  be  foe  the  plaintiff. 

Judgment  for  the  plaintiff 


The   King  against  The  Justices  of  Monday, 

Febmmy  lit. 

Gloucestershire. 

A  T  the  quarter  sessions  for  the  county  of  Gloucester^  By  ttat.  s  & 
held  5th  of  January  1836,  application  was  made  ^s6.M^d.  * 
to  enrol  and  confirm  an  order  of  two  justices  of  the  |^,22te  a^wut* 
county  for  diverting  and  turning  a  public  footway  in  jl!?*^*'" 
the  parish  of  Clifton  in  the  said  county.     There  was  no  borough  of 

.9rti<o4  which 

appeal  against  the  order;   and  the  necessary  prelimi-  is  a  county  of 
naries   under  stat.  55  G.  3.  c.  68*  5.  2.  (a)   had  been  lofarnthiuact 
fulfilled.      The    proceedings     (commencing  with    the  i?^be«>uD^ 
precept  of  two  justices  to  the  high  constable,   giving  Held  that,  after 
notice  of  their  intention  to  hold  a  special  sessions  for  ^*  cornS-**' 
the  purpose  of  viewing,  &c.,  and  directing  the  acting  ^?^  ^ 
justices  to  be  summoned)  had  all  taken  place  subse-  c.  7S. «.  7, 8, 

'^  ^  the  CUmeetfei^. 

quently  to  the  9th  of  September  1835,  on  which  day  Mvv  Justices 

Stat  5  &  6  ^  4.  c.  76.  passed.     Before  that  act,  the  the ^ww^ 

parish  of  Clifton  was  part  of  Gloucestershire  for  all  pur-  ^",  ^^ 

poses  except  that  of  electing  members  of  parliament;  ^[J^iJ^^ 

and  the  justices  of  Gloucestershire  had  at  all  times  ex-  ^'Til^*~     . 

**  dicudby  in  such 

ercised  jurisdiction  over  the  county.     The  court  of  cases,  bein« 

"  ''  transferred  to 

the  justices  of 

(a)  Repealed  by  stat  5  &  6  IT.  4.  c.  50.  (s^e  sects.  1, 84, 85.),  which  ^^'^'^^ 

into  operation  on  SOth  JforcA  1836,  by  lect  1 19. 

quarter 
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1856.        quarter  sessions  reftised  the  applicatioD,  on  the  ground 

^JT"       that,  by  stat.  5  &  6  ^.  4.  c.  76.,  the  parish  of  Clifton 

if^        was  included  within  the  county  of  the  city  of  Bristcl^ 
Xm  JuiticM  of 

Gloucimie-    and  taken  out  of  the  jurisdiction  of  the  county  of  GUm' 
cesier,  from  .the  passing  of  the  said  act. 

On  an  a£Sdavit  of  the  above  fiicts,  GreaveSf  in  this 
term,  obtuned  a  rule  (a)  calling  upon  the  justices  of  the 
county  of  Gloucester  to  shew  cause  why  a  mandamus 
should  not  issue,  commanding  them  to  enter,  as  of  the 
last  general  quarter  sessions  of  the  peace  held  in  and 
for  the  said  county,  the  said  application,  and  to  enter 
continuances  thereon  to  the  next  general  quarter  ses- 
sions for  the  county,  and,  at  such  next  quarter  sessions, 
to  hear  and  determine  the  said  application.  On  a  sub- 
sequent day  of  the  term. 

Sir  J.  Campbell^  Attorney-General,  and  Maule^  shewed 
cause  (&)•  Stat  5  &  6  ^.  4.  c.  76.  s.  7.  enacts  that, 
after  the  passing  of  the  act,  <<the  metes  and  bounds  of 
the  several  boroughs  named  in  the  first  section  of  the 
said  schedules  (A.)  and  (B.)  for  the  purposes  of  this  act 
shall  be  the  same  as  the  limits  thereof  respectively  set- 
tled and  described  **  in  the  Parliamentary  Boundary  Act, 
Stat  2  &  S  fF.  4.  c.  64.  Bristol  is  named  in  the  first 
section  of  the  schedule  (A.)  of  stat  &  iiS  W.  4.  c.  76 ; 
and,  by  stat  2  &  S  ^.  4.  c.  64.  s.  35.  sched.  (O.)  30., 
Clifton  is  included  within  the  the  limits  of  Bristol 
Then  stat  5  &  6  f^  4.  c.  76.  s.  8.  enacts  ^*  that  every 
place  and  precinct  which  shall  be  included  within  the 

(a)  See  the  form  of  the  rule  in  Bex  y.  The  Justicei  of  Suffolk^  ^^-i 

cm. 

(h)  January  SOth!  Before  Lord  Denman  C.  J.,  UtUedtUe  and  Wa- 
Samt  Jb.  Coleridge  J.  was  sitting  in  the  biil  court  for  Patteton  J.,  who 
was  sitting  at  Nisi  Fiius  in  LotuUm, 

metes 
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metes  and  bounds  of  any  borough  as  herein-before  pro-        18S6. 

vided,  and  none  other,  shall  be  part  of  such  borough, 

and  in  those  boroughs  which  are  counties  of  themselves        againa 

The  Jusdcct  of 
shall  be  part  of  such  county  and  of  none  other."  Bristol    g&ovcxrki^ 

is  a  county  of  itself;  and,  therefore,  without  enquiring 
what  would  be  the  case  where  the  borough  was  not  a 
county  of  itself,  Clifton  is  a  part  of  the  county  of 
Bristolj  and  of  no  other.  The  words  ^*  and  of  none 
other"  appear  to  have  been  inserted  for  the  purpose 
of  removing  doubt  on  such  a  question  as  this.  The 
magistrates  of  Gloucestershire  have  therefore  no  juris-  * 
diction  over  Clifton  since  the  9th  of  September  1885. 
The  **  purposes  of  this  act,"  referred  to  in  sect  7,  are 
all  matters  relating  to  municipal  government ;  and  no 
limitation  can  be  supplied  which  is  not  expressed.  By 
a  proviso  in  sect  8,  if  any  place  or  precinct  was  pre- 
viously liable  to  contribute  to  a  rate  for  satisfying  a 
debt  to  which  the  rate-payers  of  the  borough  were 
liable,  the  proportion,  in  case  of  a  di£Perence  arising, 
is  to  be  assessed  by  a  barrister  appointed  by  the  senior 
judge  of  assize  for  the  county  of  which  such  place  or 
precinct  is  thenceforward  to  be  taken  to  be  part  This 
shews  that  the  legislature  have  specifically  mentioned 
such  cases  as  are  not  to  be  governed  by  the  general 
enactment  that  the  place  is  to  form  part  of  the  borough : 
and,  again,  as  they  give  the  appointment  to  the  judge 
of  assize  for  the  county  of  which  the  place  is  thence- 
forward to  be  part,  they  assume  that  the  place  falls 
under  the  general  jurisdiction  of  the  borough  to  which 
it  is  attached.  Again,  the  provision  in  sect  8,  for 
excepting  the  county  gaol,  8cc.,  shews  that  the  enact- 
ment is  perfectly  general,  saving  only  cases  expressly 
excepted.      A  habeas   corpus  was  lately  granted  by 

Patteson 
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1896*       Paite9oni.j  removing  a  prisoner,  who  was  charged  with 
_,    «.  a  felony  committed  in  Clifton^  from  Gloucestershire  to 

ctfotfuf        BrisMf  where  he  was  tried. 

The  Juatice*  of 
Gloocuti»- 

Crreaves  contra.     Sect  8.  speaks  of  places  and  pre- 
cincts inclvded,  *^  as  hereinbefore  provided,''  that  is,  by 
reference  to  sect.  7,    **  for  the  purposes  of  Ihis  act.'' 
The  question,  therefore,  is  merely  what  are  the  pur- 
poses of  the  act ;  and  these  must  be  collected  from  the 
whole  act     The  enactment  in  question  applies  as  well 
»    to  boroughs  which  are  not,  as  to  those  which  are,  coun- 
ties in  themselves :  no  interpretation  of  it  can  therefore 
be  adopted  which  introduces  an  absurdity  in  either  case. 
By  the  preamble,  it  appears  that  the  object  of  the  act  is 
to  alter  the  charters  by  which  the  bodies  corporate  are 
constituted ;  but  questions  as  to  the  local  extent  of  the 
jurisdiction  of  county  justices  are  not  immediately  con- 
nected with  the  chartered  constitutions  of  bodies  corpo- 
rate, as  such.     The  clause  cited  from  sect.  8,  respecting 
the  apportioning  the  rates  in  a  particular  case,  shews 
that  the  incorporation  was  not  to  be  made  for  all  pur- 
poses ;  else  there  would  have  been  a  provision  for  cases 
in  which  the  place  was  liable  to  the  debts  of  the  original 
coun^,  such  as,  for  instance,  cases  arising  under  the 
gaol  acts,  4  G.  4.  c.  64.,  and  5  G.  4.  c.  85.      By  sect  38 
the  new  constitution  of  the  boroughs  is  to  come  into 
force  only  on  the  first  election  of  councillors :  on  the 
construction  contended  for  on  the  other  side,  the  places 
added  to  the  boroughs  would  be  without  justices  from 
the  passing  of  the  act  to  the  first  election ;  for  the  act 
contains  nothing  to  enlarge  the  power  of  the  borough 
justices  in  the  mean  time.     Under  sect.  62  no  borough 
coroner  can  be  appointed  till  there  is  a  grant  of  a  court 

of 
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of  quarter  sessions :  if  the  district  is  incorporated  for  all        18S6. 

purposes,  it  will  be  without  a  coroner  in  the  mean  time. 

The  KniG 

Sect  64  shiews  that,  for  some  purposes,  the  county  ju-        againsi 

The  Justices  of 
risdiction  is  preserved,  and  even  enlarged.      Sect  79,    Glouckstba- 

in  the  provision  as  to  recognisances  to  be  taken  by  the 

borough  constables,. treats  the  boroughs  as  situate  within 

the  county,  in  the  case  in  which  there  are  no  sessions 

of  the  peace:  the  places  incorporated,  therefore,  are 

not  universally  and  for  all  purposes  out  of  the  county ; 

for  the  boroughs  are  not  so  themselves.      Suppose  a 

borough  not  to  apply,  under  sect  lOS,  for  a  quarter 

session:   if  the  borough  be  taken  out  of  the  county 

for  all  purposes,  there  will  be  no  sessions  at  which  the 

prisoners  can  be  tried.     Sect  107  excepts,  out  of  the 

jurisdiction  of  the  borough  quarter  sessions,  all  powers 

and  jurisdictions  formerly  granted  to  any  borough  to 

try  capital  felonies,  &c.     Now  an  exception  **  is  ever 

of  part  of  the  thing  granted  and  of  a  thing  in  esse^*  {Co. 

Lit.  47  a.) ;  it  follows  that  the  power  to  try  offences^ 

granted  to  the  quarter  sessions,  is,  as  to  local  extent,  the 

power  which  the  borough  previously  had :   otherwise, 

since  the  borough  never  had  capital  jurisdiction  out 

of  the  old  precincts,  the  exception  could  not  apply.     By 

sect  109  certain  exceptions  (including  Bristol)  from  the 

opei^tion  of  stat  38  6.  S.  c.  52.  s,  10.  are  done  away 

with;   and,  after  May  1st  1836,  and  until  a  quarter 

session  is  granted,  Bristol  will  be  within  the  general 

rule  furnished  by  the  act     But  up  to  the  first  of  May 

it  will  be  under  the  former  system :  and  how  can  this 

be  applied  to  districts  added  to  the  borough,  and  taken 

from  the  county  at  large  ?  They  come  under  sect.  Ill; 

and,  though  Bristol  is  exempted  from  the  provisions  of 

stat  38  G.  3.  c.  52.,  the  new  part  is  not  within  the  ex- 

VoL.  IV.  Z  2  emption. 
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1836.       einption.    Sect  114  contemplates  the  connectiii^  for 

-^  ^         some  purposes  at  least,  of  the  county  jurisdiction  with 

agmna        the  borouffh.     So  does  sect.   117;  and  CSiften  faUs 

The  Justicdof  ^    •  9  ^ 

Qu)vcK9tMM^  under  the  case  there  contemplated ;  for  before  stat.  2  8l 
SW.^.C*  64.  it  did  contribute  to  the  county  rates.  In 
sect.  118»  if  the  legislature  bad  intended  the  courts  of 
record  to  have  jurisdiction  over  the  added  districts,  it 
is  scarcely  probable  that  they  would  not  have  expressly  so 
declared.  Sect.  122,  on  the  construction  contended  ior 
on  the  other  side,  is  unnecessary;  for,  if  the  borough  and 
all  the  additions  are  taken  out  of  the  county  for  all  pur- 
poses, the  county  has  no  jurisdiction  within  the  bo- 
rough. The  eighth  section,  therefore,  has  not  the 
general  e£Pect  contended  for  on  the  other  side.  Hard- 
ships might,  perhaps,  be  suggested  on  either  construction : 
thus  Bristol  is  excepted  from  the  highway  act,  stat. 
13  G.S.  c.  78.,  by  sect  85  of  that  act;  and  the  argu- 
ment on  the  other  side  would  extend  that  exception  to 
all  the  incorporated  district  (a). 

Cur.  ado,  xmiL 

Lord  Denrnan  C.  J.  now  delivered  the  judgment  of 
the  Court 

We  have  gone  through  the  act  with  great  care;  and 
the  result  is,  that  we  find  the  transfer  of  jurisdiction,  by 
the  7th  and  8th  sections,  to  be  as  complete  as  words 
can  make  it.  With  respect  to  the  inconveniences  whidi 
Air.  Greaves  has  suggested  as  likely  to  arise  firbm  this 
construction  upon  other  sections  of  the  act,  they  must 

(a)  Ab  to  the  general  rules  for  implying  «i  ezclusioo  of  die  jvitdie> 
tbn  of  county  justices,  the  following  cases  wen  cited  on  moving  lor  tte 
.  rule.  Talboi  y.  ffubble^  8  Sir.  1154. ;  Mmkiey  t.  WmMmUey,  S  T.  ML 
279.  ;  Bex  v.  Sainslmry,  4  T.  JR.  451. ;  Bates  t.  VThutanley,  4  J/,  f 
£429.;  JfeTT.  Oarhe,  SB.iJld.66S,  See  Be*  y.  Siqikeni,  9  J.  ^ 
J?.S98. 

be 
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be  decided  upon  when  they  come  brfore  the  Court 
We  ar^  therefore,  of  opinion  that  Clifton  is  now  a  part 
of  Bristol^  and  not  of  the  conn^  of  Glaueesier:  and        <««««< 

.  ^le  Juttiftra  of 

the  rule  must  consequently  be  discharged.  GLoncwnE. 


Rule  discharged. 


■HIRE. 


The  King  against  The  Justices  of  Cumberland.  ^<f'^y, 

February  1st. 

A  RULE  was  obtained  in  a  former  term,  calling  upon  On  complaint 
against  a  party 

the  justices  of  Cumberland  •  to  shew  cause  why  a  as  a  vagrant, 
mandamus  should  not  issue,  requiring  them  to  hear  the  maintain  his 
complaint  of  the  overseers  of  Wetheraly  in  the  said  chargedf^^g 
coun^,  against  John  Bowman^  for  refusing  to  maintain  Se  I^sScm  in^ 
his  wife  and  child.  It  appeared  that  the  alleged  wife,  ^^■®^°"* . 
Sarahf  having  become  chargeable  to  Wetherai^  and  for  his  refusal. 
Bowman  refusing  to  maintain  her,  the  assistant  overseer  married  to^the- 

woman,  and 

obtained  a  summons  against  him,  in  pursuance  of  which  produced  some 
he  attended  before  two  justices  at  the  to¥m-hall  of  suppTiTofsuch 
Carlisle^  where  Armstrongs  the  assistant  overseer,  pre-  um^wied  the* 
ferred  a  complaint  against  him  for  the  refusal  to  main-  ^^^^^ 
tain,  under  stat.  5  G.  4.  c.  83.  5.  S.    Bomnan.  on  beinir  '^.**»«y  fom- 

'  '  ^  mittedhim. 

called  upon  to  shew  cause  for  his  refusal,  denied  that  The  com- 

plainants 

Sarah  was  his  wife,  and  stated  that  she  had  filiated  the  ofiered  evi- 

child  upon  him  as  a  bastard ;  and  he  produced  receipts  Gretna  Green 

signed  and  given  to  him  by  Armstrongs  while  assistant  ^t|!^ces  "^ 

overseer  of  Wetheraly  for  money  paid  him  by  Bamnan  on  J^^^**^" 

account  of  the  said  child,  which  was  described  in  the  re-  ™»"«<*  **» 

'  summons,  say* 

ceipts  as  the  child  of  Sarah  Ashbridge.    Armstrong  did  >°g  ^«<  they 

would  not,  on 
this  appli- 

flUMm,  try  a  ditpitted  marriage,  alleged  to  have  taken  place  out  of  the  country,  and  that 

the  pwtiet  ought  to  try  it  in  the  Ecclcsiattical  Court : 

Held,  that  the  justices  could  not,  under  these  circumstances,  refuse  to  hear  the  case 

Uirough ;  and  a  mandamus  was  granted,  requiring  them  to  hear  the  complaint 

Z  z  2  not 
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1896*       not  deny  the  receipts,  but  offered  to  prove  a  Gretna 
""■""        Green  marriage,  of  which  the  chfld  was  the  issue,  by 
agahta       the  eyidence  of  persons  then  present,  namely,  the  alleged 
^i^S^Sd.   wife,  a  subscribing  witness  to  the  certificate  of  marriage, 
and  a  witness  to  subsequent  cohabitation.    The  attorney 
who  attended  with  Bowman  said  that,  if  the  magistrates 
committed  him,  an  action  would  be  brought  against 
them.    The  magistrates,  under  the  advice  of  their  derk, 
refused  to  hear  the  evidence  in  support  of  the  marriage, 
and  dismissed  the  summons,  saying,  that  they  thought 
the  matter  too  important  to  be  decided  in  this  summary 
'   manner;  that  they  would  not  try  indirectly  the  validi^ 
of  a  marriage  which  was  said  to  have  taken  place  out 
of  England  and  was  dbputed;  and  that  this  question 
ought  properly  to  be  tried  in  an  ecclesiastical  court  (a). 
*  Alexander 

(a)  Jmutrongt  in  hii  affidant,  dcKribed  the  tenninatum  of  tiie  pfi>- 
oeeding  ■■  follows:  —  «  That  the  said  John  Bauman  being  caUed  upon 
to  answer  the  charge,  Mr.  Wannop,  who  appeared  as  his  solicitor^  de- 
nied that  the  said  John  Bowman  was  the  husband  of  the  said  Sarah  3^w- 
inofi  Bouman,  and  aUeged  that  they  were  never  manied ;  that  the  ma- 
gistntes  by  the  adrice  of  their  clerk  thereupon  refused  to  enter  upon 
the  case,  or  allow  any  evidence  to  be  called  to  prove  the  marriage,  stau 
ing  that  it  was  necessary  in  the  first  place  to  eslablish  the  marriage  in 
the  Ecclesiastical  Court.  That  this  deponent  was  prepared  to  have 
proved  the  said  marriage,*'  &c.  **  Tluit  this  deponent  infonned  the  ma- 
gittrates  that  he  was  prepared  with  such  testimony  if  they  would  allow 
it  to  be  heard ;  but  they  positively  refused,  for  the  reason  before  stated, 
namely,  that  it  was  necessary,  before  such  application  could  be  made,  to 
CTtufrlUh  the  marriage  in  the  Ecclesiastical  Court."  Hie  cleris  to  tbe 
niagistntes  stated  in  his  affidavit,  that  Mr.  Sand,  the  attorney  for  We- 
tharal,  **  proposed  to  caU  the  said  Sarah  Newman  Athbridge  to  prove  the 
niairiagek  but  did  not  deny  the  ftct  of  the  said  receipts  having  been  given, 
or  of  the  said  order  of  bastardy  having  been  made^  whereupon  the  ras- 
glitMiiS,  Thomas  Jiktmon  wad  John£huhley  IPibon,  Esquires,  under  tbe 
advice  of  deponent,  refused  to  receive  such  evidence^  considering  it  a 
matter  of  too  great  importance  to  try  indirecUy  the  validity  of  a  marriage 
which  was  alleged  to  have  taken  place  out  of  England,  and  which  they 
thought  ought  more-  properly  to  be  brought  before  an  Eedesiastieal 

Oourt 
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jtlexander  ,  and    W.  C.  Bawe   now   shewed  cause.        18S6. 
Supposing  that  the  case  has  not  been  heard,  the  mar  ^^ 

ffistrates  were  not  bound  to  proceed  when  there  was  <v<»>^  ^ 
reasonable  fear  of  an  action,  and  no  indemnity  was  CoKBsujjro. 
offered ;  Bex  v.  Mirehouse  (a).  The  act  5  G.  4.  c.  88. 
s.  8.  does  not  imperatively  require  justices  to  proceed 
on  a  complaint  of  this  kind ;  the  words  are,  **  it  shall 
be  lawful  for  any  justice  of  the  peace  to  commit  suph 
offender.''  [Lord  Denman  C.  J.  The  justices  here  had 
begun  to  hear  the  complaint;  were  not  they  bound  to 
hear  all?]  They  exercised  a  discretion,  which  they 
had  a  right  to  use.  And  they  have,  virtually,  heard 
the  complaint  [Lord  Denman  C,  J.  Then  they  stopped 
the  party  agfdnst  whom  they  decided].  The  receipts 
were  not  denied:  then  it  appeared  that  there  was  a 
disputed  marriage,  which  the  parties  might  try  in  the 
ecclesiastical  court.  IColeri^e  J.  What  remedy  could 
the  overseers  have  in  the  ecclesiastical  court?]  In  Bex 
V.  The  Justices  of  Camaroan  (6),  where  the  sessions,  on 
the  trial  of  an  appeal,  refused  to  hear  the  respondents' 
witnesses,  this  Court  would  not  grant  a  mandamus  to 
enter  continuances  and  rehear  the  appeal. 

CresmeUj  contrii,  was  stopped  by  the  Court. 


Court  than  to  be  decided  by  magistntct  at  a  petty  Mmons.*'  He  added 
hie  opinion,  that  the  advice  be  bad  given  waa  proper,  **  and  that,  If  tba 
aaid  magiatraiea  beard  tbe  eridence  propoaed  to  be  oifticd  by  tbe  aaid 
George  Saul,  tbey  must  itiU  decline  making  any  order  upon  tbe  summoiia, 
on  tbe  ground  of  tbe  doubtAil  nature  of  tbe  queation  aa  to  tbe  validity  of 
the  maniage,  and  tbe  ooniequcnt  riik  to  wbicb  tbe  magiitnttea  would  be 
evpoaed  by  reaaon  tberaof." 

(a)  2A,  iE.  638.  &  C,  aa  JBev  y.  Tke  j¥tHeei  if  SmtneMret 
1  JETorr.  j-  WoU  8S. 

{b)  4B.4[JiiL96. 

Zz  S  Lord 
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.  Lord  Dbnhan  C.  J.    That  was  a  very  different  case. 

It  is  quite  dear  that  the  justices  have  done  wrong* 

agaifut       They  exercised  their  discretion  in  deciding  at  first  to 

The  Jinlieet  of  . 

CoMnft&Aifs.  hear  the  case;  then  they  were  not  right  in  refunng  to 
bear  the  whole  of  the  evid^ice  offered.  The  rule  ra«t 
be  absolute. 

LiTTLSDAi«E|  Williams,  and  Colebidge,  Js.  coa- 
curred. 

Rule  absolute. 


The  King  against  The  Marquis  of  Downshire. 
Justices  ia         TNDICTMENT  for   obstructbir  and  keepinir  ob- 

petty  session         X  ,  o  r    o 

hsTing  made  '  stfucted  divers  horse  and  carriage  ways,  pack  and 
stopping  a  prime  ways,  and  footpaths  in  the  parish  of  East' 
a  fooid*act°  "  hampstead^  Berks.     Plea,  Not   Guilty.     By  order  of 

giTiog  an  ap- 
peal* and  the  time  for  appeal  baTing  elapsed,  it  cannot  be  contended,  on  a  prosecution  far 
obstructing  such  way,  that  the  order  was  bad  because  the  justices  were  not  properly  som- 
mooed  to  the  petty  session. 

Under  stat.  55  G.  3.  c.  6S.  «.  2.,  enacting  that  «  when  it  shall  appear^  upon  the 
▼lew  of  any  two  or  more**  justices,  that  a  highway  is  unnecessary,  the  same  may  be 
stopped  by  order  of  such  justices,  the  order  is  not  valid  if  it  state  only  that  the  jusdces, 
having  vieti>ed  the  public  roads  within  the  parish,  &c.  (in  which  the  road  lies),  and  bemg 
satisfied  that  certain  roads  after  mentioned  are  unnecessary,  do  order  the  same  to  be  stopped 
up :  and  the  objection  may  be  taken  on  such  prosecution,  and  at  such  time,  as  above. 

By  a  local  inclosure  act,  incorporating  (so  far  as  Its  provisions  were  not  repugnant)  the 
general  inclosure  act,  41  G*  S.  sesi.  8.  c  109.,  it  was  enacted  that  certain  coarniissiDners  migfat 
set  out  and  appoint  highways  over  the  lands  to  be  diyided,  &c.,  within  the  parish  of  E,,  or 
over  any  of  the  old  inclosed  lands  in  the  parish,  and  divert  or  stop  up  any  of  the  present 
public  or  private  carriage-roads,  highways,  or  footpaths  in  the  parish,  observing  certain 
conditions :  and  that  all  ways  and  paths  in  the  parish  not  so  set  out  or  continued  shonld  be 
stopped  up  and  extinguished,  and  deemed  part  of  the  lands  to  be  divided*  &c« :  provided 
that  no  roads  through  any  old  inclosures  of  the  parish  should  be  stopped  up,  diverted,  or 
altered,  without  an  order  of  two  justices. 

A  road.  A,  through  old  indosuics  in  te  above  parish,  opened  into  the  wme»  and,  at 
such  opening,  joined  another  road,  B,  which  formed  a  continuation  of  A,  and  ran  eotin^ 
over  waste  land.  No  valid  order  was  obtained  for  stopping  road  A.  Road  B  vras  not  let 
out  or  continued  by  the  commissioners :  Held,  that  this  omission  did  not  extinguish  road 
A  and  create  a  consaqnent  stoppage  of  road  B ;  but,  on  the  contrary,  thaf  A  tcmaining 
open  for  want  of  an  onier  of  justices,  as  a  consequence,  B  remained  open  also. 

Quiere,  if  a  road  long  used  as  a  thoroughfare  by  the  public  be  lawfully  stopped  at  one 
end,  whether  the  right  of  way  over  the  remainder  be  gone.     Per  PaHeson  J.,  It  is  noC 

Parke 
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Parke  J.  (a)  die  prosecator  delivered  particnlars  of       18d6« 
the  ways  ia  qoestiDn^  which  were  nine  in  number :  seven 
described  generally  as  highways,  and  two  described 
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The  Marquis  of 

as  footways.     On   the    trial   before  Park  J.  at  the    DowxaauSi 
Berkshire  Spring  assizes,  18S4,  the  following  facts  ap* 
peared.     All  the  ways  were  ancient  public  ways. 

Highway,  No.  1  (Bond's  Lane)^  passed  through  old 
inclosures,  and  opened  into  land  which,  at  the  time  of 
making  the  award  after-mentioned,  was  part  of  the 
waste  lands  in  the  parish  and  manor  o(  Easthantpslead. 

Highways  2  and  S,  and  4,  were  continuations  of 
Bond*s  Lanef  passing  over  lands  that  were  waste  at 
the  time  last^mentioned.  (Highway  3  diverged  from 
highway  2:  BomCs  Lane  branched  into  highways  2 
and  4. 

Highways  5  and  6,  the  latter  being  a.  continuation 

(a)  Hie  order  was  as  follows:  — > 

**  The  Xing  on  the  prosecution  of  WVMam  MtJupeaee,  against  the  Mar-* 
qiu»  oi  JDowruhife. 

**  Upon  bearing  Mr.  Matcallf  of  counsel  for  the  prosecutor,  and  Mr. 
Richardt,  of  counsel  for  the  defendant^  I  do  order  that,  upon  production 
of  an  afSdarit  by  Mr.  Kandley*'  (the  defendant's  attorney),  «  that  on 
reading  the  todictment  he  is  unable  to  understand  all  the  precise  tracks 
indicted,  the  attorney  or  agent  for  the  prosecutor  shall^  at  the  costs  of 
the  prosecutor;  within  one  week  after  the  delivery  of  a  copy  of  Mn 
ffandlq^i  affidaTit  to  Mr.  J(^s'*  (the  attorney  for  the  prosecution),  "  de- 
liver to  the  deicndant's  attorney  a  particular*  in  writing,  of  the  several 
highways,  pack,  and  prime  ways,  and  footways,  for  the  obstruction  of 
which  the  bill  of  indictment  has  been  preferred  and  found ;  and  that  the 
IwwBccutor  shall  be  precluded,  at  the  trial  of  the  indictment,  from  giving 
evidence  respecting  any  other  highways,  pack  and  prime  ways,  and  foot* 
ways,  than  those  named  in  the  particular.  The  prosecutor,  with  his 
■ttoniey  and  one  surveyor,  to  be  at  liberty  to  go  on  the  premises  on 
some  one  day,  having  given  the  defendant  or  bis  attorney  two  days' 
previous  notice  of  the  time  at  which  they  will  attend,  and  doing  no  un- 
necessary damage  to  the  premises.  Dated  ttie  30th  day  of  Januanf 
1834.  *  J.  Porke." 

See  Rex  v.  Curwood,  3  J.  tf  E.  816. 

Zz  4  of 
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1886.  of  5,  passed  over  lands  that  were  waste  at  the  .time 
last^mentioned ;  these  highways  branched  from  high- 
way 7|  and  formed  a  contuiuation  of  HaU^t  LoiCf 
which  was  a  road  passing  through  old  inclosures,  and 
not  now  in  question. 

Highway  7  passed  out  of  HatcVs  Lane^  thlrough  old 
indosures,  and  formed  a  continuation  of  HatcVs  Lane 
to  the  northward;  branching,  to  the  westward,  into 
highway  5. 

Footways  1  and  2  passed  through  old  inclosures. 

By  Stat  1  &  2  G.  4.  c.  32.  private,  *^  for  inclosing 
lands  within  the  manor  and  parish  of  Easihampdead^ 
in  the  county  of  Berks^'^  after  reciting  that  there 
were  within  the  said  manor  and  parish  certain  open 
and  common  fields  and  commons,  heaths,  and  other 
uninclosed  commonable  lands  and  waste  grounds,  con- 
taining in  the  whole  &c^  and  that  the  Marquis  of 
Dawnshire  was  lord  of  the  said  manor,  and  as  such 
entitled  to  the  soil  of  the  said  commons,  heaths  and 
other  uninclosed  commonable  lands  and  waste  grounds, 
that  the  Marquis  and  others  were  entitled  respectively 
to  parcels  of  the  said  open  and  common  fields,  and 
were  or  claimed  to  be  entitled  to  or  interested  in  the 
herbage  upon,  and  certain  rights  of  common  over,  the 
said  open  and  common  fields,  and  common  or  waste 
lands,  or  some  part  or  paints  of  them ;  reciting  also  the 
general  inclosure  act,  41  G.  S.  sess,  2.  c.  109. ;  and  that 
the  estates  of  the  several  parties  lay  intermixed,  &c.,  and 
that  if  the  common  fields,  commons,  &c.,  were  divided, 
allotted,  and  inclosed,  they  would  be  of  greater  value ; 
it  was  enacted  that  certain  persons  should  be  commis- 
sioners for  putting  the  act  in  execution  in  such  manner, 
and  with  such  powers,  8cc.,  as  were  in  this  act  after 

contained, 
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contained,  and  with  such  of  the  powers,  and  subject        18S6. 
to  such  of  the  rules,  &c.,  contained  in  the  recited  act,      J~T" 

^       The  KiKo 

as^were  not  repugnant  to,  or  altered,  or  otherwise  pro-        agohut 
vided  for,  by  this  act  IXmvtHiRx. 

And  by  sect.  18.  it  was  enacted  {a) :  *^  That  the  said 
commissioners  shall,  and  they  are  hereby  authorised 
and  required  in  the  first  place,  bdfore  they  shall  pro- 
ceed to  make  any  of  the  divisions  and  allotments,  di- 
rected to  be  made  by  this  act,  to  set  out  and  appoint 
all  and  every  such  public  carriage  roads  and  highways, 
in,  through,  and  over  the  lands  and  grounds  hereby 
directed  to  be  divided  and  allotted,  or  in,  through,  and 
over*  any  of  the  old  inclosed  lands  or  grounds  within 
the  said  parish,  as  they  shall  judge  necessary,  and  to 
divert,  alter,  turn  or  stop  up  any  of  the  present  public 
or  private  carriage  roads  or  highways,  or  footpaths,  in, 
through,  or  over  any  part  of  the  said  parish  of  Easi^ 
hampstead  as  the  said  commissioners  shall  think  proper, 
provided  the  roads  and  highways  to  be  set  out  and  ap- 
pointed by  the  said  commissioners,  shall  be  and  remain 
thirty  feet  wide,  at  the  least,  and  be  set  out  in  such 
directions,  as  shall  upon  the  whole,  appear  to  them 
most  commodious  to  the  public ;  and  the  said  commis- 
sioners shall  ascertain  the  same  by  marks  and  bounds, 
and  prepare  and  sign  a  map,  in  which  such  intended 
roads  shall  be  accurately  laid  down  and  ^escribed,  and 
cause  the  same,  when  so  signed,  to  be  deposited  with 
their  clerk,  for  the  inspection  of  all  persons  concerned ; 
and  as  soon  as  may  be  afterwards,  the  said  commis- 
sioners shall  give  notice ; ''  (directions  were  then  added 
for  giving  public  notice  of  the  setting  out  of  such  roads 

(a)  See  the  General  Indosure  Act,  41  G.  3.  leic,  2.  c.  109.  suS,ll, 

and 
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1836.  and  depositbg  of  such  mapsy  and  also  Botice  of  tbc 
rn^^^      general  lines  of  sucb  intended  carriage  roads;)  '^and 

againM  ghall  also  appoint,  in  and  by  the  same  notice^  a  meeting 
Dowjiuuuk  to  be  held  by  the  said  commissioners,  at  some  ooop 
venient  place, "  &&  *^  and  not  sooner  than  fourteen 
days  from  the  date  and  publication  of  such  notice^  to 
take  the  same  into  consideration ;  and  if  any  person 
who  may  be  injured  or  aggrieved  by  the  setting  oot  of 
such  roads,  shall  attend  at  such  meeting,  and  object  to 
the  setting  out  of  the  same,  then  the  said  commisskmers, 
together  with  any  justice  or  justices  of  the  peao%  re- 
siding or  acting  in  and  for  the  division  in  which  the 
said  parish  of  E.  is  situate^  and  not  being  interested  in 
the  said  division  and  allotment,  shall  hear  and  detei^ 
mine  such  objection^  and  the  objecticms  of  aiqr  other 
such  person  to  any  alteration^  that  the  said  oonunisr 
sioners,  with  any  such  justice  or  justices,  may  in  oonae* 
qaence  propose  to  make ;  and  the  said  commissionersi 
together  with  such  justice  or  justices  as  aforesaid,  shaU9 
and  they  are  hereby  required,  according  to  the  best 
of  their  judgment,  upon  the  wholes  to  order,  and  finally 
direct  how  such  carriage  roads  shall  be  set  out^  and 
either  to  omfirm  the  said  map,  or  make  suchakerations 
therein  as  the  case  may  require.  And  all  roads^  high^ 
ways,  ways  and  paths,  in  through  and  over  the  said 
parish  of  JS.,  or  any  part  thereoi^  which  shall  not  be 
set  out,  or  finally  (ordered  and  directed  to  be  set  out  or 
continued  as  aforesaid,  shall  be  fot  ever  stopped  up  and 
extinguished,  and  shall  be  deemed  and  taken  as  pait 
of  the  lands  and  grounds  to  be  divided  and  allotted  bjr 
virtue  of  this  act,  and  shall  be  divided  and  allotted  ae» 
cordingly :  Provided  always,  that  none  of  the  present 
roads ''  in  £.  shall  be  shut  up  or  discontinued,  until  the 

roads 
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roads  iDtended  to  remain  or  be  the  public  roads  in  1896* 
fbtore  shall  be  set  out  as  bj  this  act  directed,  and 
pro{)erly  formed  and  made  safe  and  conTenieDt  for 
horses,  cattle,  and  carriages :  ^*  Provided  also,  that 
no  roads  passing  or  leadmg  through  any  of  the  old 
inclosoret  within  the  said  parish,  shall  be  stopped  iip^ 
diverted,  turned,  or  in  any  other  way  altered,  with* 
out  an  order  for  that  purpose,  under  the  hands  and 
seals  oiF  two  of  his  Mqestjr's  justices  of  the  peace  for 
the  said  cranty  of  Berh^  not  interested  in  the  repair 
of  such  nMids,  in  the  manner  and  subject  to  fqppeal,  and 
giving  doch  noCiee  as  is  directed  by  an  act  passed,'* 
Skc.^  BB  Gf.  8.  €.  68* 

The  oommisrioners  set  out  a  number  of  public  carriage 
roads  or  highways,  and  lilcewise  certain  private  roads, 
which  were  drawn  out  on  a  map,  and  the  map,  after 
notice  g^ven  and  a  meeting  held  according  to  the  act, 
was  duly  confirmed.  Among  the  roads  marked  as 
private  was  BonJCs  Lane  road,  described  bythe  com- 
missioners as  a  <*  private  occupation  road  or  driftway 
of  the  width  of  twenty-»five  feet,"  except  where  it  passed 
through  old  inclosures,  leading  from  one  to  another  of 
the  public  carriage  ways  newly  set  out  as  above  stated* 
Part  of  thb  road  was  comprised  in  highway  No.  1 
{Bcnfs  Lane)j  and  part  in  highway  Now  4,  above 
described  as  a  continuation  of  BomTs  fyme  over  the 
waste.  Three  other  roads  (East  Hampstead  Park  Boadf 
Bast  Hampstead  Park  Lane  Boad,  and  Jenmn^s  Hill 
Lane  Boad)  were  set  out  in  like  manner  as  private, 
and  these  were  comprised  in  highway  No.  7,  above  de* 
scribed.  Highways  S,  S,  5,  and  6,  and  footways,  1  and 
2,  were  not  set  out. 

For 
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1856«  For  the  purpose  of  stopping  certain  of  the.  above 

ways  which  passed  through  old  inclosures  (aocording 

The  King 
agmiui        to  the  proviso  in  sect  1 8.  of  the  local  act),  three  justicesy 

jLl^r  MfiHXIHW  of 

BowifflHZEi.  at  a  petty  session  holden  March  ^Sd,  18279  made  the 
following  order :  —  *'  Eastha$npstead  Inclosore.  We 
Augu^us  ScJndz  Esquire,  Thomas  Garth  Esquire^  and 
the  Reyerend  Henry  Ellis  St.  John^  clerk,  three  <^  his 
Majesty's  justices,"  &c.,  *^  at  a  special  session  hdd  by 
usat "  &c  ^*  on  this  28d  day  of  March  1827,  in  pur- 
suance of  the  authority  vested  in  us  in  and  by  an  act,** 
&c..  (reciting  the  local  act  1  &  2  G.  4.  c.82.,  and  statutes 
41  6. 8.  sess.  2.  c.  109.  and  55  6.  8.  c.  68) ;  **  or  any  of 
them,  having  particularly  viewed  the  public  roads  and 
footway  within  the  said  manor  and  parish  of  Easthamp* 
stead  hereinafter  particularly  described;  and  we  not 
being  interested  in  the  repair  of  the  said  roads  and 
footway,  tad  being  satisfied  that  the  highways,  bridle- 
ways,  and  footways  intended  to  remain  and  be  the 
public  highways,  bridleways,  and  footways  in  foture 
within  the  said  parish  are  continued,  or  have  been  set 
out  and  properly  formed  and  made  safe  and  convenient, 
aocording  to  the  provisions  and  directions  of  the  said 
first  mentioned  act,  and  that  the  roads  and  footways 
hereinafter  described  are  unnecessary  to  be  continued, 
do  order  that  the  same  public  roads  and  footways  be 
stopped  up  and  extinguished,  that  is  to  say/*  Easihamp' 
stead  Park  Boad^  leading  8cc  (describing  its  direction 
and  termini  as  the  commissioners  had  stated  them  in 
setting  out  this  road  as  above  mentioned;  p.  708.); 
Easthampstead  Park  Lane  Road  (describing  it  in  like 
manner) ;  Jentdn^s  Hill  Lane  Road  (describing  it  in 
like  manner):  footway,  &c.  (describing  its  course  and 

termini). 
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termini).     ^*  So  that  the  same  roads  and  footway  may        1886. 

be  divided  and  allotted  pursuant  to  the  directions  of  the 

said  first  mentioned  act  of  parliament     Given,"  &c  agama 

Tbe  Marquis  of 

Signed  by  the  three  justices.    OewMsaiu. 

The  roads  were  No.  7,  of  the  highways,  and  the 
footway  No.  2,  of  the  footways,  in  question  on  this  in« 
dictmenC.  One  of  the  magistrates  summoned  to  the 
petty  session  was  not  served  with  the  summons  till 
March  20th.  The  order  was  confirmed,  without  ap- 
peal, at  the  quarter  sessions,  holden  April  24th. 

Tbe  commissioners  executed  their  award,  August  Ist, 
1827,  specifying  therein  the  several  public  carri^;e 
roads  or  highways  and  private  roads  set  out  and  de- 
scribed by  the  sieiid  commissioners  as  above  mentioned. 
And,  after  referring  to  two  orders  of  justices,  made  in 
1825  (of  no  importance  here),  the  award  proceeded  as 
follows :— '^^  And  whereas,  in  further  pursuance  and  exe- 
cution of  the  said  three  several  acts,"  &c.,  Augustus 
SchutZj  Sec,  *^  three  of  his  Majesty's  justices  of  the  peace 
for  the  said  county  ofBerksj  at  a  special  session  held 
by  them  in  the  parish  of  Easihampsiead  aforesaid,  on  " 
&c.  **did  order  that  the  several  public  roads  and  foot- 
way therein  and  hereinafter  described,  be  thenceforth 
stopped  up  and  extinguished,  that  is  to  say ''  (tiien  fol- 
lowed a  description  of  the  ways  mentioned  in  the  order 
o(  March  ^Sd  1827»  in  the  words  there  used);  '^and 
whereas  the  said  last-mentioned  order  at  a  general 
quarter  sessions  of  the  peace,  holden  at  Nefvbury,  in  and 
for  the  said  county  of  Berkst  on  Tuesday,  the  24th  day 
of  April  last,  was  confirmed,  filed,  and  enrolled  among 
the  records  of  the  said  sessions:  now  be  it  further 
known  that  the  said  Thomas  Chapman  and  Richard 
Crabirecj  as  such  commissioners  as  aforesaid,  do  hereby 

declare 
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1996.       dadare  and  awsrd  that  the  said  several  roads  in  the  said 

.     three  several  orders,  or  either  of  them,  particularly  menf 

^S^^,      tioned  and  described,  shall  be  for  ever  stopped  up  and 

"^  estngnished  as  public  roads ;  and  that  the  said  three 

several  last-mentioned  roads,  called  Eastkawtpaiead  Park 

Boadj  EoitkamptUad  Park  Lane  Boad^  and  Jenmngk 

JSaLaneBoadfAail  be  finrcfver  hereafter  ii^  die  axdu* 

sive  use  and  occupation  of  the  person  or  peisoBs  ivhoae 

lands  adjoin  thereto  on  either  side  thereof,  and  that  the 

said  several  fi)otways  in  the  said  three  several  orders, 

or  either  of  them,  particularly  mentioned  and  described, 

shall  be  for  ever  stopped  up  and  extinguished/' 

The  waste  lands,  over  which  highways  2,  8,  and 
4s,  and  highways  5  and  6,  passed,  were  allotted  to  the 
defendant* 

The  defence  was,  that  highways,  1  to  6,  and  ibot* 
way  1,  were  stopped  by  the  award  and  the  opeiatkMK 
of  the  local  act ;  that  highway  7  and  fi>otway  2  were 
topped  by  the  order  of  jusdoes ;  and  that  the  stopping 
of  these  ways  had  an  e£fect,  in  addition  to  that  of  the 
award  and  Indosure  Act,  in  extinguishing  highways 
5  and  6« 

The  jury  found  that  all  the  roads  which  had  been 
the  sufcgect  of  proof  were  ancient  ways ;  and,  under  the 
learned  Judge's  direction,  they  returned  a  verdict  of 
Not  Guilty,  leave  being  reserved  to  the  prosecutor,  by 
consent,  to  move  to  enter  a  verdict  of  Ouil^. 

Ludlow  Seijt,  in  Easier  term,  1834,  moved  accord- 
ingly (a).  He  contended,  as  to  highway  7  and  foot- 
way 2,  that  the  order  of  justices  was  bad,  because  the 

(a)  Before  Lord  Jknman  C.  J.,  LUtkdak^  Parke,  and  Paiieton  Js. 

sum- 
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summonses  to  the  magistrates  to  attend  the  petty  sesskm        18S6. 
were  not  all  delivered  in  pr<^r  time;  and  because  U      _.    ^^ 
did  not  appear,  by  the  order,  that  it  was  made  upon  ».  %f^^^ 
view,  as  required  by  stat,  55  6. 8.  c.  68.     He  took  some    Oowmbuu. 
other  objections  to  the  order,  upon  whidi  the  Court 
gave  no  <q>inion(a).    He  further  urged  that  part  of 
the  recital^  made  by  the  commissioners  in  their  award, 
was  unsupported  by  any  farther  proof.    Parke  J.  ob* 
served  that  the  award  was  prima  fisuue  evidence  of  the 
fiucts  recited  in  it;   and  no  further  notice  was  ulti- 
mately taken  of  this  head  of  objection.  As  to  highway  1 
{Sondes  Lane)i   and  footway  1,   he  objected  that,  as 
they  ran  between  old  inclosures,  they  could  not,  by 
the  local  act,  be  stopped  without  an  order  of  justices; 
and  further,  as  to  highway  1,  that,  although  the  com- 
missioners had  professed  to  set  it  out  as  a  private  occu- 
pation way,  they  had  not  allotted  the  soil,  and  that  the 
new  denomination  they  had  given  it  did  not,  under  the 
circumstances,  deprive  it  of  the  character  it  anciently 
hadt  of  a  public   highway.     And,   as   to  highways 
2f  3,  4,  5,  6,  he  contended  that  if  highways  1  and  7 
were  not  legally  stopped,  these,  being  continuationa  of 
them,  remained  open  likewise.    A  rule  nisi  was  granted, 
against  which 

Jbtw,  B*  V.  BichardSf  and  Talba^  shewed  cause  in 
Trinity  term  1835  (&}.     First,  as  to  the  objections  to 


(a)  Dike  of  these  wis,  that  severtl  roscb  were  stopped  by  the  \ 
order.     See  Bex  y.  MUvertony  Mich.  T.  1836,  where  it  was  held  that 
such  an  order  is  bad. 

(6)  Before  Lord  Denman  C.  J.,  Litikdait,  Pattemm,  and  WiUiams  Js. 
The  case  was  argued,  June  1st  and  ad. 

the 
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1836.        the  order  of  justices.     It  is  contended  that  the  sum- 

monses  to  attend  the  special  session  appear  not  to  have 
TheKxva  ^  ,  ^^ 

agahut        been  all  served  in  reasonable  time,  and,  therefore,  that 
TbeMaraiiisof    ,  .  .  ,  /.         ^     i 

DowHSHiAi.    the  quarter  sessions  ought  not  to  have  confirmed  the 

order,  on  which  point  Rex  v.  Tke  Justices  of  Worcester- 
shire (a)  was  cited.  But  no  precise  rule  is  there  laid 
down  as  to  the  time  at  which  service  shall  be  deemed 
reasonable ;  nor  can  there  be  a  general  law  on  the  sub- 
ject. Bex  V.  Sheppard{b)  and  Bex  v.  The  Justices  of 
Surrey  (c)  were  also  cited :  but,  in  the  one  case,  the 
order  did  not  purport  to  have  been  made  at  a  special 
session  at  all ;  in  the  other,  notices  had  not  been  served 
by  the  proper  officer.  Neither  case  is  applicable.  And 
the  present  objection,  if  available,  should  have  been 
made  the  ground  of  an  appeal:  the  justices  in  sessions 
are  the  proper  persons  to  judge  of  it  By  staL  55  G.  5. 
r.  68.  s.  4^,  which  is  incorporated  by  reference  in  sect  18 
of  the  present  act,  if  there  be  no  appeal,  the  order  and 
proceedings  are  conclusive.  On  the  objection,  that  the 
order  does  not  sufficiently  appear  to  have  been  grounded 
on  the  view  of  the  justices,  a  later  case  of  Bexv.  Tlie 
Justices  of  Worcestershire  {d)  was  cited.  But  there  the 
words  of  the  order  were :  —  "  We  —  having  upon  view 
found,  or  it  having  appeared  to  us;"  the  justices  did 
not  even  assert  that  they  had  viewed.  Here  they  say, 
<c  We  —  having  particularly  viewed  the  public  roads 
and  footway;"  **  and  we,  not  being  interested" — "and 
being  satisfied  that-  the  highways,"  intended  to  be  the 
public  highways  in  future,  are  properly  formed,  do 
order,  &c.    Of  the  two  analogous  forms  (xvi  and  xviii), 

(a)  2  A  *  Aid,  228.  (6)  3  J5.  4"  Aid,  414. 

.    (c)  SB.^C.  241.  (d)  SB.  ^C,  254. 

in 
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TIm  Kdto 

agakut 

TbeBCftiqaitof 


in  the  schedule  to  stat  13  6.  S.  c.  78.,  one,  Na  xvi,  uses  1886. 
the  words,  ^<  having  upon,  view. found;''  but  those  par* 
ticular  words  are  not  absolutely  necessary;  and  stat* 
$5  6. 8.  c.  68.  gives  no  form  of  an  order  for  stopping. 
The  argument  on  the  other  side  seems  to  assume  that 
the  view  and  the  order  roust  take  place  at  once,  and 
the  order  be  worded  accordingly;  but  that  is  not 
required. 

The  main  question,  however,  is,  whether  the  high* 
ways  1  to  6  are  extinguished  by  theinddsure  act  and 
award.  Now  supposing  that  highway  1  {Bond^s  Ltme) 
was  not  l^;aUy  stopped,  for  want  of  an  order  of 
justices,  it  does  not  follow  that  :highways  2,  8,  and  4, 
which  communicated  with  it,  and  ran  over  the  waste, 
and  were  not  set  out  as  public  roads  by  the  commission- 
ers, remained  open  also.  This  point  arose  in  the  case 
of  The  Marquis  of  Daamshire  v.  Makepeace^  tried  at  the 
Beading  Spring  assizes  1882,  where  the  present  defend- 
ant brought  trespass  against  the  present  prosecutor,  and 
he  pleaded  a  right  of  way  on  the  same  highways  which 
are  called  2  and  3  in  thi^  cause.  LUUedtde  J.,  in  sum- 
ming up  that  case  to  the  jury,  adverted  to  the  argument 
on  behalf  of  the  plaintiff,  which  was.  that,  when  the 
legislature  gave  power  to  the  commissioners,  generally, 
to  stop  up  roads  leading  over  the  lands  to  be  allotted, 
and  empowered  them  also  to  stop  up  roads  leading 
through  old  inclosures  by  an  order  of  two  justices,  the 
restriction,  as  to  the  order  of  justices,  must  be  confined 
in  its  efiect  to  the  roads  actually  within  the  old  mdo- 
sures;  and  the  learned  judge  added,  **  I  must  own  that- 
appears  to  me  the  righl^  construction  of  the  act;  for 
it  would  come  to  this,  that  almost  all  the  roads  in  the 
lands  or  commons  to  be  inclosed  would  lead  by  one 

Vol.  IV.  8  A  means 
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1886.       means  or  the  other  into  roads  in  die  old  iaeloittiie^ 

rj^g^^     and  the  result  would  be,  that  there  could  soarody  be 

ThelStf^oC  ^  *^^  set  out  ID  die  whole  indosure  except  bj  the 

^wKSBiM*    Goncarrenee  of  two  justices ;  and  dierefbre  it  appesrs 

to  me  die  true  construction  of  the  act,  that  this  power 

Ibr  stopimig  i^  roads  in  the  M  indosures  requirii^ 

die  concurrence  of  two  magistrates,  is  to  be  confined 

to  roads  of  the  old  inclosures^  (a).     That  argument 

.^^ies  bodi  to  highways  2,  S,  and  4,  and  to  highways 

5  and  6.    They  are  extinguished  by  the  award  and 

indosure  act,  independendy  of  any^  circumstance  aflSsct- 

iag  the  condition  of  highway  1  {Sondes  Lane)  and 

highway  7,  with  which  they  respecdvdy  communicate. 

Then,  ta  to  highway  1  {BotuPs  Lane).    Not  onfy  is 

the  stopping  of  BaniTs  Lane  unnecessary  for  the  pur* 

pose  of  stopping  roads  2^  S,  4,  but,  on  the  other  hand, 

admitting  that  BontPs  Lane^  so  far  as  it  passes  through 

old  indosores,  would  not  be  stopped  by  the  mene 

omission  of  it  in  the  award,  it  is  in  efiect  stoppec^  be« 

cause  the  roads  on  the  waste,  highways  i  and  4,  wUdi 

were  the  continuations  of  Bond*s  Lane,  are  extingutthed 

as  public  ways  by  die  awards    Band's  Lane,  then,  be- 

oomes  a  mere  cul  de  sac ;  and  such  a  place  cannot  be 

called  a  highway.    In  Wood  v.  Veal  {b)  AiboH  C.  J.  said, 

<<  I  hatre  great  difficulty  in  conceiying  diat  th^re  can  be 


(«)  Tiaoi  the  note  oied  hj  tbe  detodMU's  comil  ht 
present  rule.-  A  rule  niti  was  obtained  for  a  new  trial  in  The  Uarguu  ef 
JthwHMr  Y.  Malepeaee  (the  plaintiff  baTing  obtained  a  verdict) ;  and, 
vpon  eauio  shewn,  HiL  T.  18SS»  ibe  nde  waa  aaahaigedi  b«l  h  ddes 
not  appear  that  tbe  Court  decided  the  above  point  Jharke  J.  ubaeitei^ 
upon  the  motion,  that,  according  to  tlie  argument  used,  probalilj  no  road 
in  the  dirtrict  could  be  stopped,  since  ertrj  Ugbwvf  wwld  kid  to  sent 
vaad  pasung  through  old  indoaunik 

{b)  5S.iML46^ 

a  public 
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a  public  highway  whidi  is  not  a  thoroaghiare."  Logan  18S6 
y.  Burton  {a)  is  dtBtingaishable.  There  a  clause  in  a  '^mKim 
local  inclosure  act  enabled  cotmnisstoners  to  stop  up  idd  nij^K"^^.  ^ 
roads  in  the  parish*  ^<  besides  the  roads  which  passed  DowirsuAib 
over  the  lands  to  be  inelosed>"  provided  it  were  not 
done  without  the  concurrence  of  two  justices;  and  this 
was  held  not  to  be  confined  to  roads  lying  wholly 
without  such  lands;  the  Court  beii^  of  opinion  that, 
where  a  road  passed  pardy  throng^  such  lands  and 
partly  through  odiers^  the  consent  of  two  justices  was 
reifttisite  for  Stopping  the  latter  portion ;  because  other* 
wisei  by  stopping  thi%  the  whole  mighty  in  eflSsct*  be 
stopped  with0nt  such  consent.  That^  however,  does 
not  shew  that,  because  highway  1  (Brnid^s  Lane)  passes 
through  old  inclosures^  therefore  highways  2  and  4^ 
whieh  cooimunicate  with  it,  could  net  be  stopped  with- 
out an  order  of  justices,  Und^  behig  to  stopped^  produce 
a  consequent  sto^Nige  of  Bonis  Lam.  The  powe^ 
^ven  by  the  local  act  in  diat  case  Were  only  an  ex* 
tension  of  the  same  powers  wiiidi  are  confisrred  by 
sections  8^  10,  and  11^  of  the  general  act,  41  6. 3.  sess.2*' 
c*  109* }  here  the  autfaoriQr  of  the  comnrissiotiers  is  d^ 
rived  firom  the  local  act,  1  8e  2  6. 4.  e.  92.  s.  18,  which 
re-enacts  the  general  inclosure  act,  but  with  alteratimis; 
It  empowers  the  commissioners  not  only  to  set  out  and 
appoint  highways  over  the  lands  to  be  indexed  (which  is 
the  authority  given  by  the  general  act),  but  to  divertv 
alter,  turn,  or  stop  up  any  of  the  present  highways 
over  any  part  of  the  parish;  and  it  enacts  that  all 
highways  in,  through,  or  over  the  said  parish^  or  any 
part  thereof  which  shall  not  be  set  out,  or  finally 

(a)  SB.i  c.sis. 

3  A  2  ordered 
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1856.       ordered  to   be  set  out  and   continued  as  afinresaid, 
'    y  shall  be  for  ever  stopped  up  and  extinguished.    This 

giy^Mr  last  provision  b  independent  of  their  direct  power  to 
^jp»wmiBf,  stop:  and  the  powers  given  by  the  clause  affect  the 
inclosed  lands  as  well  as  those  to  be  allotted,  except 
so  fiu:  as  they  are  controuled  by  the  proviso  that  no 
road  between  old  inclosures  shall  be  stopped,  &&,  with- 
out an  order  of  justices.  But  here  the  road  between  old 
inclosures  is  not  touched  by  the  commissioners;  only 
the  continuation  of  it  over  the  waste  is  stopped,  by  not 
being  preserved,  and,  in  consequence,  Bond* s Lane  ceases 
to  be  a  thoroughfare,  and  comes  within  the  dictum  of 
AbbaU  C.J.  in  Wood  v.  Veal  {a).  In  producing  that 
result,  the  commissioners  do  not  overstep  the  particular 
limitation  imposed  by  the  proviso.  Besides,  this  case 
cannot  be  assimilated  to  Logan  v.  Burion{b)  without  con- 
tending that  the  highways  which  form  the  continuation  of 
Sondes  Lane  over  the  waste  are  one  and  the  same  with 
it;  but  this  would  be  like  arguing  that  the  whole  road 
from  London  to  the  north  of  England  was  one  with  Port" 
land  Race.  The  same  observations  will  apply  to  Harber 
V.  Band  (c)  and  Thackrah  v.  Seymour  {d)j  as  to  Logan  v. 
Burton  (e).  The  effect  of  omitting  to  set  out  a  formerly 
existing  way,  under  the  general  inclosure  act,  was  con- 
sidered in  White  v.  Beeves  {g).  [Patteson  J.  Bond^s  Lane 
is  found  to  have  been  formely  a  public  road«  The 
commissioners  have  not  omitted  it  in  their  award,  but 
have  assumed  to  make  it  a  private  way,  or  at  least  treat  it 
as  such.]  When  the  continuation  over  the  waste  was 
stcqpped,  Bondfs  Lane  became  a  cul  de  sac,  and  there- 

(«)  8B.iJUd.  454.  (6)  SB.iC.  SIS. 

(c)  9iVtc«^58.  (tf)  1  a«.  f  JC  18. 

(0  5^.  4-  C.  5IS.  (^)  %B.  Moon,  SS. 

fore 
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fore  was  as  if  it  had  never  been  public.    Under  those        lSd6. 

circumstances  the  commissioners  set  it  out  as  an  oo-      '^^  \S^'  ^ 

cupation  road.     Supposing  that  they  had  not  power        ^S^Sj^ 

to  do  so,  they  have  not  the  less  stopped  it,  as  to  the    Dowmai»» 

public,  which  they  had  authority  to  do.     [^Patteson  J. 

It  has  been  held  that,  where  there  never  was  a  right  of 

thoroughfare,  a  jury  might  find  that  no  public  way  ex* 

isted ;  but  it  has  never  been  settled  that,  where  there  had 

been  a  public  right  of  passing  through,  the  right  of  way 

was  abolished  by  stopping  one  end  of  the  passage.]    It 

is  to  be  assumed  that  the  stoppage  is  made  legally* 

IPatteson  J.      That  would  not  make  the  remaining 

passage  not  public.     And  here,  if  Bond's  Lane  was 

in  effect  stopped,  it  should  have  been  allotted  according 

to  the  local  act.]    That  provision  does  not  apply  where 

the  way  is  merely  stopped  by  operation  of  law.     [Po/- 

tesan  J.     The  commissioners  have  thought  this  a  private 

road,  and  treated  it  as  such ;  and  it  now  turns  out  to 

be  public.     We  must  deal  with  it  as  we  can,  under  the 

circumstances.] 

Then,  as  to  footway  No.  1.  That  b  extinguished 
by  the  award  and  local  act,  not  being  set  out  It  is 
true  that  no  order  of  justices  was  obtained  for  stopping 
it,  and  that  it  passes  through  old  inclosures :  but  the 
proviso,  that  no  <*  roads"  passing  through  old  inclosures 
shall  be  stopped  without  such  order,  applies  only  to 
horse  and  carriage  roads.  A  dbtinction  is  made  be- 
tween footpaths  and  roads  in  the  beginning  of  sect  18, 
where  the  commissioners  are  authorised  to  '^set  out 
and  appoint  all  and  every  such  public  carriage  roads 
and  highways  ^  over  the  lands  to  be  allotted,  or  through 
the  inclosed  lands,  and  to  divert^  alter,  turn,  or  stop 
up  <<  any  of  the  present  public  or  private  carriage  roads 
3  A  9  or 
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1886.       or  highways,  or  foo^)ath8,"  *<  provided  the  roads  and 
highaoays  to  be  s^t  out  by  the  said  commissioQers  shall 

Xh6  ikiiro 

apifu»       be  and  remain  thirty  feet  wide  at  the  kast.^     The 

X)i9  Marauit  of 

PowvsHus.  same  kind  pf  distinction  runs  through  the  rest  of- this 
section.  [Patteson  J.  Acts  of  parliament  are  so  loosely 
worded  that  an  argument  from  the  use  of  one  word 
in  one  part  of  a  dause,  and  another  in  another,  has 
not  much  weight  with  me.  I  should  take  ^  vmdf*  here^ 
to  mean  any  thing  oyer  which  the  public  haa  aiiy  right 
to  go.  Littledak  J.  The  last  proviso  in  the  secdoii 
requires  an  order  in  the  manner  directed  by  stat  55  6«  8. 
c.  68,  which  does  extend  to  fiM>tpaths.J 

Ludbm  Serjt,  Sir  W.  W.  FcUeHy  and  MaeleoHj  contri. 
First,  as  to  the  order  of  justices  for  stopping  highway 
1,  and  footway  S.  The  lapse  of  time  may  perhaps 
be  an  answer  to  the  objection  on  the  insuflSdenc^  of 
the  summons.  [Lord  Demnan  C.  J.  We  are  all  of 
opinion  that  the  order  cannot  be  questioned  at  this 
distance  of  time,  unless  it  be  defective  on  the  fiure  of 
it,  or  there  distinctly  appear  a  want  of  jurisdiction  (a).] 
Then,  as  to  the  allegation  of  view.  It  is  true  that 
Hex  V.  The  Justices  of  Worcestershire  (b)  diflers  from 
this  case,  because  there  the  fact  of  view  was  only 
stated  alternatively.  But  Bayley  J.  says  there  that 
<<  the  justices  have  no  jurisdiction  to  stop  up  the  high- 
way unless  they  pursue  the  power  given  to  them 
by  the  legblature;''  and  that  they  oi^t  **  to  shew  on 
ihe  fiure  of  the  order  that  they  have  had  a  view,  and 
that  it  had  appeared  to  them  on  viesn.  that  the  highway 
was  unnecessary.     They  ought  either  to  use  the  words 

(a)  See  JR«x  t.  The  Jiatices  of  CamMdgeskire,  aDtd»  p.  111. 
(6)  8JI.4^aS54. 

of 
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of  the  act  of  parliament,  or  otb^  words  of  eqniyaleDt       1856» 
imports"    Here,  so  fiu;  as  can  be  collected  fix>m  the       ' 
order,  iJm  justices  may  have  viewed  the  road,  but  have       ogaum 

Tlw  Mirauif  of 

been  satisfied  by  other  evidence  that  it  was  unnecessary*    Dowhshiu. 

Then,  as  to  the  other  highways.  It  is  said  that  Bond^s 
Lane  was  made  a  cnl  de  sac.  If  by  that  process  it  was 
stopped,  it  has  been  stepped  without  an  order  of  justices; 
and,  as  the  road  lies  throagh  old  indosures,  the  pro- 
ceeding is  vend.  The  oommissioners  cquld  not  do 
indirectly  what  they  might  not  do  directly.  And,  if  it 
was  not  stcqsped,  the  public  has  still  a  right  to  use  it 
JI^Mfd  V.  Veal  {a)  is  no  authority ;  there  die  question 
was,  whether  the  public  had  acquired  a  new  right  by 
dedication :  here  the  public  has  clearly  had  the  rig^t ; 
and  the  question  is^  whether  the  proceeding  adopted 
had  taken  it  away.  At  least  the  puUie  might  continue 
to  go  as  fiur  as  the  point  where  the  stoppage  is  said  to 
have  taken  jrfaee.  If  the  effect  of  extinguishing  the 
roads  over  the  waste  be  to  stc^  Sondes  Lane  altogether, 
it  follows  that  those  roads  could  not  legally  be  extin- 
guished^ This  was  the  view  taken  of  a  similar  case  by 
the  Court  of  Exchequer,  in  Thaekrah  v.  Seymour  (i), 
where  Lord  ZgndkurU  observed,  that  **  no  power  was 
given  to  die  commissioners  to  stop  up  the  part  of  the 
way  passing  over  the  old  indosures ;  yet,  if  they  stopped 
up  the  part  which  led  over  the  waste  lands,  they  would 
thereby,  in  effect,  stop  up  the  way  which  passed  over 
the  old'inclosores."  IWillums  J»  It  is  ditBcnk  then  to 
say  what  ^ect  could  be  given  to  the  power  c^  stopping 
roads  over  the  waste;  for  there  can  scarcely  be  a  road 
confined  to  the  wastes  and  not  leading  somewhere  else. 

(•)  SB.  i  JUL  454.  (b)  lCro.4^M.  IB. 

S  A  4  LUOedale 
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1886.       LitiledaleJ.    According  to  the  argument,  a  consent  of 
^         justices  would  be  necessary  for  almost  erery  road  Aat 


.      is  stopped  or  discontinued.]    The  power  to  stop  with*  . 
mill  Jfl  M  iiii  1 1  of 
DawamtMM.    out  an  order  of  justices  was  probably  meant  to  apply  to 

private  roads  over  the  wastes  which  often  have  no  conn 
munication  with  the  roads  passing  between  indosures; 
and  to  public  tracks,  also  running  over  the  wastes  and 
merely  connecting  the  greater  highways.  But  if  hij^- 
ways  actually  leading  through  old  inclosures  may  be 
stopped  incidentally,  by  extinguishing  those  highways 
over  the  waste  which  are  continuations  of  them,  the  whole 
traffic  of  the  district  may  be  intercepted,  notwithstand- 
ing the  provisoes  in  the  acts  of  parliament,  by  the  mere 
silence  of  the  commissioners  in  their  award.  This  ap- 
pears to  have  been  the  view  taken  by  the  Courts  of 
Exchequer  and  Ejpg^s  Bench  of  the  cases/of  Harber  v. 
Band{a)^  and  Logan  v.  BurUm  {b) ;  and  the  difference 
relied  upon,  between  the  General  Inclosure  Act  and  the 
local  act  here  in  question,  is  not  sufficient  to  distinguish 
those  cases  from  the  present 

Then,  as  to  footway  No.  1.  The  words  *<  highways'' 
and  '^  roads,**  in  sect.  18.  of  the  local  act,  are  loosely 
employed;  but  it  is  expressly  said,  that  **all  roads^ 
highways,  ways,  and  paths,"  not  set  out  or  continued 
under  this  act,  shall  be  stopped  up  and  extinguished ; . 
and  in  the  final  proviso^  requiring  an  order  of  justices, 
,  ^  roads'*  is  used  as  a  nomen  generalissimum,  including 
every  kind  of  way  before  mentioned.  There  is  no  reason 
that  the  protection  given  by  the  proviso  for  the  public 
benefit  should  not  extend  to  footpaths.  The  proviso 
refers  to  stat.  55  G.  3.  c.  68*9  which  includes  every  de- 

(«)  9  Price,  58.  (5)  5  J7.  ^  a  513. 

scription 
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scripdon  of  way.    And  Thadhrdh  v.  Se;/maur{a)  shews^       1686« 
that,  under  the  General  Inclosure  Act,  if  a  footway  rum 
partly  through  old  inclosures  and  partly  over  waste,  the- 
mere  silence  of  the  commissioners  in  their  award  will 
not  extinguish  such  a  way. 

Cur.  ado.  vidt. 

Lord  Denman  C.  J.  in  this  term  (Janmry  26th) 
delivered  the  judgment  of  the  Court. 
.  This  was  an  indictment  against  the  defendant  for 
obstructing  certain  footpaths  and  highways  in  the  parish 
of  Easthampsteadf  in  the  county  of  Berks,  tried  before 
my  brother  Por^  at  the  Spring  assizes  at  Beading  1884, 
when  a  verdict  was  found  for  the  defendant,  with  liberty 
for  the  prosecutor  to  move  this  Court  to  enter  a  verdict 
of  Guilty  as  to  all  or  any  of  the  said  roads  which,  upon 
die  evidence,  should  not  appear  to  have  been  l^;ally 
stopped. 

The  roads  were  nine  in  number ;  that  is  to  say,  Nos. 
1  and  2  footways  (as  laid  down  in  the  plans  both  of 
die  prosecutor  and  defendant,  which  agreed),  and  < 
numbers  from  1  to  7  inclusive,  highways,  the  former 
(No.  1.)  being  called  in  the  evidence,  and  upon  the 
plans,  BancTs  Lane,  the  latter  (No.  7.)  being  called  in 
the  report  ^^  the  road  to  the  North,"  and,  by  the  plans 
also  appearing  to  go  in  that  direction.  Into  No.  1 
hij^way  {Bond!$  Lane)  ran  die  roads  over  certain 
commons,  before  their  inclosure  designated  by  the 
No8.  2,  3,  and  4,  in  both  the  plans  respectively;  and 
into.Na  7,  or  ^<  the  road  to  the  North,''  ran  die  Nos.  5 
and  6,  also  passing  over  commons,  and  also  laid  down 

(o)  1  Cro,  i  M.  18. 

m 
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18S6.       ia  tlie  plans ttftbttproaecotor  and  defendant    Aatotbe 
^^     roads  gaoerallj^  they  ware  found  by  !)>«  jury*  or  ad- 

ywMi  mitted  by  the  defendant'B  coiuiaal»  to  bava  been  public; 
Doiiiii«u.  lihat  ia  to  8ay»  tha  two  first  nantioned  to  have  bean 
public  footways,  and  the  seven  last  meotionad  to  hava 
baan  public  highways.  The  burthen  therefore  of 
shewing  that  they  ceased  to  be  such,  or,  in  other  words, 
had  bean  legally  stoppadt  clearly  Ifty  i^kmi  the  defend- 
ant. 

For  this  purpose  as  to  No^  a  foatway  aad  l^o.  7 
hjgkwajv  a  cavlaio  order  of  justices,  bearing  data  23d 
of  Hanzi  1897,  was  relied ih[k>il;  and  as  to  iba  Nos.  5 
ai^d  ^  baibra  described  as  leading  into  Na  7>  that  they 
war«  tirtaally  stopped  b|y  tha  sum  order.  As  to  the 
rastf  viz*  No.  1  footway^  and  No.  1  highway  (BmF9 
Lan€)%  and  Nos*  3|  8»  and4,  leading  into  i^  certain  ads 
of  commissionarsy  wder  statute  2  (Sf,  4v  sesaioya  1821, 
intituled  **  An  Act  for  inclosing  lands  within  th^  bmhot 
and  parish  of  SoMampftM^  in  tha  oawty  of  Ba-is^'* 
were  relied  upon^  Indeed  H  wasy  by  some  of  the 
counsel  for  the  defandantt  oontandad  that  what  had 
baan  dona  uxidar  the  abo^a  cited  act  was  eflectual  lor 
stoppian  all  the  roads;  and  that  the  order  of^tiqes,  a& 
to  those  to  which  it  applied^  was  ex  abundanti  cautelA 
oii\]s  and  superfluous. 

It  may  therefore  ba  eonvaiKient  perhaps,  first,  to 
oonsidar  tha  last^mentionad  ground  of  defence  iqppli- 
caUe  to  alU  By  the  act  in  question  (ps.  12.  and  18.) 
commissioners  are  eeapowered  to  make  new  roads,  and 
alsjQ^  ^  to  divert,  altof^  turn,  or  st^  tg>  any  of  the  pr&* 
a^nt  paUic  or  piiyato  cavria^e  roads,  or  hi^way%  or 
footpaths ''  over  the  said  parish  of  EastiangKteady  as 
they  shall  think  proper.  They  are  also  directed  to  pre- 
pare 
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pare  and  sign  a  map,  describing  the  toads,  and  to  give        1886. 
certain  notices  therein  prescribed ;  and  to  hold  a  meet- 
ing for  the  purpose  of  hearing  objections  and  com- 


The  Knro 
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plaints,  in  which  they  are  to  be  assisted  by  a  justice  oit  Powmsbmi. 
justices  of  the  peace  for  the  division  in  which  the  said 
parish  of  Eastkampsiead  'is  situate :  the  said  eommi»« 
sioners  and  such  justice  or  justices  to  have  power  to 
oonfirm  or  alter  the  said  map.  Then  comes  the  clause 
upon  which  reliance  on  behalf  of  tiie  defendant  is 
placed :  '*  And  all  roads,  highways,  ways,  and  paths  in, 
through,  and  over  the  said  parish  of  Eastiampstead^  or 
any  part  thereof,  which  shall  not  be  set  out/  or  finally 
ordered  and  directed  to  be  set  out  and  continued  as 
aforesaid,  shall  he  for  ever  stopped  up  and  eatinguisAedj 
and  shall  be  deemed  and  taken  as  part  of  the  lands 
and  grounds  to  be  divided  and  allotted  by  virtue  of  this 
act.**  It  has  therefore  been  argued  that,  as  none  of 
these  roads  have  been  set  out  and  continued,  they  are  at 
once  extinguished.  We  think,  however,  it  is  unneces- 
sary to  do  more  than  to  refer  to  the  proviso  contained 
in  the  very  clause  which  confers  the  above  mentioned 
powers  upon  the  commissioners,  for  the  purpose  of 
shewing  tiiat  the  argument  has  no  weight: — ^<  Provided 
also,  that  no  roads  passing  through  any  of  the  old  indom 
sures  within  the  mA  parish,  shall  be  stopped  up,  diverted, 
turned,  or  in  any  other  way  altered,  mthout  an  order  for 
that  purpose  under  the  hands  and  seals  of  two  of  his 
Majesty's  justices  of  the  peace  for  the  said  county  of 
Berks  f*  which  is  to  be  subject  to  appeal  in  the  manner 
directed.  We  consider  this  to  be  decisive;  and  that, 
consequently,  as  to  No.  1  footway,  and  Na  I  highway 
{Bond^s  Lane),  which  are  uncovered  by  any  such  order, 
they  still  exist  in  point  of  law,  as  a  foot  and  highway 

respectively. 
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18S6.        respectively,  passing  as  they  do  undoubtedly,  accord-- 
^^       ing  to  both  the  plans,  through  old  inclosures.    It  is 


scarcely  necessary  to  add,  that  the  force  of  this  proviso 
DowKuius.    seems  to  have  been  felt,  or  else  why  was  an  order  of 
justices  procured  for  Nos.  2  and  7  (foot  and  hi^^way) 
respectively? 

We  are  next  to  consider  the  effect  of  No.  1  highway 
{Bond's  Lane)  existing  still,  so  far  as  Nos.  2,  S,  and  4 
highways,  leading  into  it,  are  concerned.  We  call 
them  highways,  because,  as  has  already  been  observed, 
they  were  found  or  admitted  to  be  so,  subject^  of  course, 
to  the  effect  of  the  proceedings  which  we  have  already 
noticed.  Their  leading  over  commons  is  clearly  a 
circumstance  wholly  immaterial  as  to  their  character 
of  public  highway  or  not ;  and  assuredly  they  may* 
and  indeed  must,  be  such,  if,  in  the  direction  leading 
from  Bond's  Lgne,  they  terminate  (as  in  Bonds  Lane 
they  do)  in  an  ancient  and  public  highway;  the  con- 
sequence therefore  seems  to  be,  and  we  think  is,  that, 
Bond's  Lane  still  remaining  in  law  a  highway,  those 
above  mentioned  (2,  3,  and  4,)  remain  so  likewise.  It 
seemed  at  first  as  if  another  course  (laid  down  upon 
the  prosecutor's  plan)  had  been  intended  to  be  sub- 
stituted for,  and  to  supersede,  the  last  mentioned  roads, 
Nos.  2,  3,  and  4.  It  is  obvious,  however,  that  this 
cannot  be,  for  there  is  no  public  communication  be- 
tween that  course  which  we  are  noticing  and  Bond's 
Lane,  that  conmiunication  (such  as  it  is)  being  expressly 
laid  down  as  a  private  road. 

We  are,  lastly,  to  examine  the  effect  of  the  order 
of  justices,  above  adverted  to,  by  which  (independent 
of  the  supposed  stoppage  by  their  not  being  continued 
as  roads  by  the  commissioners)  No.  2  footway,  and 

No.  7 
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No.  7  highway,  are  supposed  to  have  been  legally       1SS6* 
stopped,  or,  in  other  words,  we  are  to  examine  the      -. 
validity  of  the  order  of  justices.     That  order  is,  (His 


The  Marquis  of 

Lordship  here  read  it).  Now,  in  ascertaining  how  Dowirwuv. 
far  this  order  can  be  sustained,  or  not,  it  is  to  be  pre- 
mised that  it  must  be  made  ^^  upon  view  **  of  the  justices. 
So  says  the  statute ;  and  accordingly  we  consider  that 
an  enquiry  is  not  open  to  us,  whether  any  other  mode 
of  proof  be  sufficient  to  inform  and  satisfy  them.  Actual 
inspection  is  to  be  the  foundation  of  their  jurisdiction : 
and  perhaps  a  knowledge  of  the .  state  of  the  country 
(necessary  and  commodious  passage  and  communication, 
&C.)  may  be  better  so  acquired,  than  otherwise :  — so  it 
is  written,  however.  Now,  upon  this  subject  of  the  jt<- 
risdiction  of  justices  of  the  peace,  we  are  not  aware  that 
there  is  any  material  distinction  of  this  Court  between  the 
mode  of  construction  of  an  order  of  justices,  and  a  con- 
action  by  them,  whatever  favourable  intendment  may  be 
made  in  support  of  the  former,  when  once  the  essential 
point  of  jurisdiction  is  established.  See  the  case  of 
Mex  V.  Htdcott  (a)  upon  this  point  This  point,  there- 
fore, being  (as  we  conceive  it  is)  perfectly  clear,  the 
question  is,  whether  the  original  allegation  of  a  par- 
iiadar  vifw  does  necessarily,  or  by  fair  construction, 
extend  over  the  whole  order  up  to  the  passage  which 
directs  the  stoppage:  or,  rather,  does  not  the  state- 
ment of  ^  being  satisfied  "  8cc.  stand  wholly  independent 
of  the  original  allegation  of  view?  Whatever  might 
have  been  the  inference,  if  the  recital  had  been  con- 
tinued in  an  unbroken  chain  from  the  beginning  to  the 
end,  the  case  is  otherwise  here.     The  clause  containing 

(fl)  6  7.  JUp.  58d. 

the 
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1SS0«       the  original  and  material  all^tion  of  a  ^  View*^  is  se* 
_    „         pafated  in  a  very  marked  tnanner  ttbm  that  wherein 


the  satisfaction  of  the  justices,  and  the  grotitids  bf  it,  are 
l>owirt8iftt.  oontained.  It  would  be  a  very  Tiolent  and  forted  con^ 
strattion,  as  we  think)  to  refei-  the  grounds  of  the  pro- 
cedure by  the  justices  to  the  vie»,  in  th^  earliei^  part  of 
the  order,  rather  than  to  soine  other  meiins,  by  which 
their  judgment  was  influenced,  and  themselves  ^satis- 
fied,'' as  declared  in  the  subsequent  part  of  thai  order. 
We  think  that  it  does  not,  by  any  fair  or  reasotiable 
inierence  (and  such  only  ought  we  to  apply)  {bilow, 
that  the  modTe,  operating  upon  the  jd^tices,  was  the 
Tiew  only.  They  might,  consistently  with  a  bit  and 
reasonable  construction  of  the  order^  hate  b^n  influ- 
^oed  by  otket"  pTooil  If  so,  the  justices  nevet  obtained 
jurisdictbn  over  the  subject,  and  their  order  cannot  be 
supported  (a).  And  that  is  our  opbikin ;  and,  there- 
fore, Na  9  footway,  and  No«  7  highway,  stand  in  Uie 
same  position  as  the  other  roads^  respecting  which  we 
have  already  pronounced  our  opinion.  We  have  only 
to  add  that,  the  effect  of  the  order  of  justices  being  re- 
moved)  Nos.  5  and  6  (branches,  if  they  may  be  so 
called,  of  No.  %  because  leading  into  U)  are  it  the  saiM 
sitilAtkm^  with  respect  to  No.  ?»  that  2,  8,  and  4,  are 
with  respeec  to  No.  I  highway,  Bontts  Latter  It  is  not 
necessary,  therefore,  to  repeat  the  reasons  which  indace 
us  to  arrite  (as  to  them)  at  the  same  conclusion. 

The  result  therefore  is,  that  a  verdict  must  be  en- 
tered for  the  Crown,  as  t6  all  the  roads  above  par- 
ticularly specified. 

Verdict  to  be  entered  for  the  Crown. 

(«)  See  iter  ▼,  7%c  Juttku  ^ Qtmbrittgukire,  ant^  p.  111. 
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The  Kino  against  The   Inhabitants  of  Eogb  jujm^. 

Lane.  ^^^^^"^ 


TNDICTMENT  for  not  repairing  a  highway.    On  Whmf 

the  trial  before  Gumy  R,  at  the  LancaUer  Spring  to  make  a  turn- 

assizes  183S,  a  verdict  was  found  for  the  Crown,  sub-  ^.  xo  c.  ^ST^ 

ject  to  a  special  case,  by  which  the  following  facts  ^J^iJJ*^. 

appeared :  — •  The  road  indicted  was  made  under  an  act,  Sf^^^J^"* 

45  G.  S<  c.  viL  (local  and  personal,  public),  for  making  be  compelled 

*  ^  to  repair  ad  J 

and  maintaining  a  road  from  HoUimoood  to  FeathersUUlp  pvt.    au 

though  the 

in  the  county  of  Lancaster^  and  branches  to  communicate  load  from  A. 
therewith.     That  act  was  repealed  by  stat.  7  8c  8  G.  4.  termeifilae' 


c.  Iy.  (local  and  personal,  public),  for  making  and  main-  Js^^ed^ 
taining  a  road  from  HoUitnoood  to  LUtleboroughj  and  ^TihtT*^ 
other  roads  communicating  therewith.    And  that  act  7efn»«Klr0. 

^  paired  from 

waa  repealed   by  stat    11  G.  4.  and   1  fF^  4.  c.xcii.  time  to  time  bj 

the  public;  and 

(local  and  personal,  public),  for  in^roving  and  maintain-  although  the 
ing  the  road  from  Wemeth  to  LUtleboroughs  and  other  b.  joina  ai^    ' 
roads  communicating  therewith.     The  operation  of  the  nNiTwhich  u 
two  last-mentioned  acts  was  to  alter  the  course  of  road  ***"?*•*••  i 
contemplated  in  the  original  act,  by  substituting  Little^ 
borough  for  FeatherstaU  as  a  terminus  in  one  direction, 
and  Wemdhftn  HdShmaod  ta  the  other;  imd  by  making 
a  corresponding  change  of  line  near  the  two  extremities 
of  the  road,  the  new  line  to  LiMeborough  commencing  at 
Nero  Hey,  and  that  to  Wemeth  near  Drydough.    The 
act,  7  &  8  G.  4.  c.  ly.,  contained  a  clause,  directing  that 
it  should  be  put  in  execution,  among  other  things,  for 
improYing,  repairing^  &c.,  the  roads  leading  from  l>y'' 

chugk 
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1836.        dough  through  Shccm^  Nem  Hey^  &c.,  to  Rochdale  (a). 


The  Kwo 


The  act,  1 1  G.  4.  and  1  W.  4.  c.  xcii.,  contained  a  clause 
,^ff|>^.      declaring  that  it  should  be  put  in  execution,  among 
•nti  of        other  things,  for  improving^  repairing,  &c.,  the  road  lead- 
ing  from  Drycloughj  through  Shaw^  to  Nem  Hey.    The 
road  containing  the  portion  indicted  was  part  of  the  line 
of  road  so  described  in  the  two  last-mentioned  acts.   The 
whole  of  this  line  of  road  was  properly  made  and  com* 
pleted  in  1806,  from  which  time  hitherto  it  has  con- 
stantly been  open  to  and  travelled  over  by  the  public, 
and  used  as  a  public  road  between  DrycUmgh  and  Nem 
Heyy  at  both  of  which  places  it  joins  other  lines  of 
public  roads.   Many  houses,  and  some  cotton  mills,  have 
been  erected  at  the  sides  of  it;  and  during  the  whole  of 
this  period,  until  the  middle  of  1832,  .the  necessary 
repairs  have  from  time  to  time  been  done  to  it  by  or  at 
the  expense  of  the  respective  parishes,  townships,  or 
divisions  through  which  the  road  passes ;  and  this  road 
forms  a   communication   between  the   several   places 
through  which  it  passes  and  the  public  roads  at  Dry- 
doughy  ShaWf  New  Hey^  and  Rochdale.     Many  of  the 
new  lines  of  road  and  the  branch  roads  mentioned  in 
the  acts  of  parliament  are  still  unfinished;  but  some 
have  been  finished.     The  want  of  repair  was  admitted; 
and  Edge  Lane  was  a  district  repairing  its  own  higfa- 

(a)  The  nitjoiiied  sketch  may  shew  more  dearly  thp  directuma  of  the 
aerend  lines  of  road,  and  the  situations  of  the  places  mentioned. 
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ways.     A  plan,  which  was  agreed  upon,  formed  part  of        1836. 
the  case.    It  appeared  by  the  plan,  that  two  parts  of  the      ,^ 
line  of  road  finaRy  contemplated  between  Wemeth  and        ogama 

The  Inbabit- 

Littleborough^  viz.  the  portion  at  one  extremity,  from  astsof 
Drydough  to  Wemeth^  and  the  portion  at  the  other  ex- 
tremity, from  Neo)  HeyXo  LUtUborough^  were  unfinished. 
The  question  for  the  Court  was,  whether  the  defendants 
were  liable  to  repair  the  portion  of  road  ^dieted.  The 
case  was  argued  this  term  (a). 


.  fFightman,  (or  the  Crown.  The  defence  to  this  in- 
dictment is  grounded  on  Rea  v.  Cumbervoorth  (b).  But 
that  was  the  case  of  a  single  line  of  road,  part  of  which 
was  unfinished.  Here  the  acts .  of  parliament  con- 
template not  one  line,  but  a  system  of  roads,  including 
several  distinct  lines  and  branches  of  road.  He  then 
contended  that,  in  point  of  fact,  and  by  the  construction 
of  Stat.  1 1  G.  4.  &  1  ^  4.  c,  xcii.,  referring  to  the 
intended  lines  between  Ne^  Hey  and  Littleborough  in 
one  direction,  and  Dry  Clough  and  Wemeth  in  the  other, 
these  two  Imes  were  distinct  roads.  He  relied  in  par- 
ticular on  a  clause,  where,  in  imposing  tolls,  ^^  the  line 
of  road  from  Wemeth  to  Dry  Clough^^  "  the  line  of  road 
from  Dry  Clough  to  ShaWy**  ^<  the  line  of  road  from 
Shcew  to  Littleborough^^*  &c.  were  treated  as  separate 
roads  (c).     The  noncompletion  of  one  independent  road 

cannot 

» 

(a)  January  97th.  Before  Lord  Denman  C.  J.,  LUtledale,  fFilUams^ 
and  Coleridge  J9, 

(A)  SB.  4:  Ad,  108. 

(c)  The  clause  referred  to  was  as  follows :  —  «  That  it  shall  not  be 
lawful  for  the  said  trustees,"  &€.  *'  to  demand  or  take  the  respective  sums 
or  tolls  aforesaid,  at  any  greater  number  of  gates  than  is  hereinafter 
mentioned^  for  or  iu  respect  of  the  same  horses,"  &'c  "  passing  or  re- 
passing once  through  all  the  toll-gates,"  &c  <*  along  the  whole  line 

Vol.  IV.  SB  of 
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16S6.  cannot  excuse  the  inhabitants  of  the  district  irom  repaii^ 
r^^^^  ing  anoAcr.  The  decision  in  Rex  v.  Qanberwortk  (a) 
y/^f'^ijL^  proceeded  on  the  authority  of  the  previous  ease^  Bex  v. 
Mitt  of  HepwartA  {b).  Lord  TenterdeHj  in  giving  judgment^  said 
that,  if  there  had  been  no  previous  dedsioD,  He  should 
have  had  aome  doubt ;  he  then,  however,  allowed  it  to  be 
a  wholesome  doctrine  '*  that  trustees  who  are  empowered 
to  make  a  road  from  one  place  to  another,  should  be 
bound  to  make  the  whole  of  that  road "  before  they 
call  on  the  public  to  repair  any  part  of  it  That  may 
be  admitted*  The  whole  question  here  is»  wbedier, 
in  point  of  feet)  an  entire  highway  has  been  brought 
into  this  district:  if  it  has,  the  incidents  of  a  highway 
follow,  and,  among  them,  the  liability  of  the  inhatatams 
to  repair ;  Bex  v.  Netherthong  (c).  ^<  The  road  leading 
from  Dry  Ckmgk  through  Shcem  to  ife»  Hey*'  is  clearly 
mentioned  in  stat.  11  G.  4.  &  1  W.^c.  xoii.  as  a  road  by 
itself.  Tl]«  doctrine  adverted  to  in  Bex  v.  CumberaJorik{a)^ 
that,  to  charge  a  district  with  repair  of  a  highway,  the 
.  inhabitants  must  be  shewn  to  have  adopted  it,  was  over- 
ruled in  Bex  v.  Leake  (d) ;  but  it  is  a  circumstancef  which 
distinguishes  the  present  case  from^jf  v.  Cutidfefinortk{a)j 
that  the  road  from  Dpy  Chmgh  to  New  Hey  has  been  made 
almost  thirty  years,  and  the  inhabitants  tff  the  adjaicent 


of  eftch  of  the  vespeetife  rood*  to  be  amended,  Smprored,  et  mftde  hf 
^rtiie  €»f  tins  act,'*  **  (that  is  to  say)  at  no  more  than  one  gate  on  the 
whole  line  of  road  from  If^emeth  to  Dry  Ckntgk,  ajA  at  no  more  than  one 
gate  on  the  whole  line  of  road  from  Dry  Clough  to  Skow,  and  at  no  fnoie 
than  two  gates  on  the  whole  line  of  road  from  Shav  to  UtUebortmgk, 
and  at  no  more  than  two  gates  on  the  whole  line  of  road  ftom  Sham  to 
Hochdale,  and  at  no  more  than  one  gate  on  the  whole  line  of  road  from 
Goats  to  drains,  and  at  no  more  than  one  gate  on  the  whole  line  of  road 
from  JBerU  Green  to  Middleton.** 

(a)  SB.4;Ad.lOS.         (6)  S^.  j-^d.110.         (c)  S  ^.  ^  .e^Zti.  179. 

(d)  5B,iA(L  469.    See  stat.  5  &  6  r.  4.  c  50.  «.  2S. 

districts 
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districts  have  from  time  to  time  repaired  it.    Ferhaps        18S6. 
k  may  be  contended  tfaat>  although  the  defendants  have 
repaired,  they  are  at  liberty  to  shew  that  ih^  have 


TheKiKo 


done  so  under  a  mistake^  as  was  attempted  m  Sae  v.  _  aatiaf 
HasUngJleld  {a)»  But  the  mistake  to  be  so  set  up  nmat 
be  of  &ct,  not  of  law ;  and  there  is  no  ground  here 
fiir  allegiag  a  mistake  of  fact.  In  Bex  v.  Tie  Justices  qf 
ike  West  Biding  (b)  it  was  held  by  two  of  the  judges^ 
on  the  ooBstruction  of  a  tompike  act,  that  the  making 
4af  branch  roads  was  not  a  cocidiikm  precedent  to  the 
main  road  beamiing  puUic ;  but  the  dedsion  of  those 
learned  judges  turned  upon  the  tise  of  the  word  ^' xe- 
spectively''  in  4he  act,  and  may  not,  therefore,  be 
available  hera 

Slackbumej  contrci,  contended,  in  the  first  place,  that, 
in  slat.  11  G.4.  &  1  W»4t.  cxcii.,  one  entire  line  of  road 
was  contemplated,  from  Wemeth  to  IdttlebaroHghi  in  sup* 
port  of  which  aigoment  he  relied  upon  the  recitals  of  the 
aeveral  local  acts,  and  the  situation  of  places  as  shewn 
by  the  plan.  The  rule  is  that,  where  a  special  authority 
is  delegated  by  statute  to  particular  persons,  to  do  acts 
by  which  the  estates  of  individuals  are  ^Eected,  the 
power  must  be.  strictly  pursued.  That  principle  was 
acted  upon  in  Bes  v.  Cumberworth  {c\  the  authority  of 
which  case  is  not  disputed.  It  is  evident  from  the 
judgment  of  Lord  Tenterden  there,  and  from  those  of 
the  other  judges,  that  they  did  not  ground  their  decision 
merely  on  Bex  v.  Hepixorlh  ((£)•  And  the  point  in 
qaestion  was  not  decided  in  Bex  v.  HepeoMh  (d)  only, 
but  in  other  cases,  not  reported,  before  Bcyley  J.  and 
HuUock  B.    In  Blakemore  v.  The  Glamorganshire  Canal 

(a)  2  if.  j>  ^.  558.  (6)  S  JB.  i  Jd,  1003. 

(c)  3JB.j;A<L  108.  (d)  SB.^  JtL  110. 

3  B  2  Com- 
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18S6.        Company  {a)  hord  Eldon  says,  <<  WheD  I  look  upon 

these  acts  of  parliament,  I  regard  them  all  in  the  light 

agtUnti        of  Contracts  made  by  the  legislature,  on  behalf  of  every 

The  Inhabit-  ,    ^^  ,  ,  ^ 

rata  of  person  interested  in  any  thing  to  be  done  under 
them ;  and  I  have  no  hesitation  in  assertmg  that,  un- 
less that  principle  is  applied  in  construing  statutes  of 
this  description,  they  become  instruments  of  greater 
oppression  than  any  thing  in  the  whole  system  of  ad« 
ministration  under  our  constitution.  Such  acts  of 
parliament  have  now  become  extremely  numerous; 
and,  from  their  number  and  operation,  they  so  much 
affect  individuals,  that  I  apprehend  those  who  come 
for  them  to  parliament,  do,  in  effect,  undertake  that 
they  shall  do  and  submit  to  whatever  the  l^islature 
empowers  and  compels  them  to  do ;  and  that  they  shall 
do  nothing  else;  —  that  they  shall  do  and  shall  forbear 
all  that  they  are  thereby  required  to  do  and  to  forbear, 
as  well  with  reference  to  the  interests  of  the  public,  as 
with  reference  to  the  interests  of  individuals."  He  then 
proceeded  to  discuss  the  provisions  respecting  tolls,  in 
Stat  1 1 G.  4.  &  1  WA,  c.xcii.,  contending  that  the  clauses 
relied  upon  for  the  prosecution  had  not  the  effect  of 
distributing  the  line  from  Wemeth  to  LittUhoromgh  into 
several  roads,  the  expressions  cited  being  meant  to 
mark  the  intervals  at  which  toll  gates  should  be  erected; 
and  he  pointed  out  other  clauses  which  spoke  of  the 
line  of  "  road  from  Wemeth  to  LittleboroughJ* 

Wightmahy  in  reply.  It  has  not  been  shewn  on  the 
other  side  whether,  according  to  the  argument  for  the 
defendants,  the  road  from  Dry  Clougk  to  New  Hey  was 
public  or  not  when  the  last  act  passed.     It  had  been 

(a)  I  Mybu^  A>ffi,  162. 

used 
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used  and  repaired.  Were  the  parties  who  used  it  tres- 
passers, and  the  repairs  unauthorised  ?  And,  if  the  road 
continues  in  its  present  state,  can  the  proprietors  of  the 
lands  resume  possession  ?  As  to  the  clauses  with  re- 
spect to  tolls,  which  treat  the  whole  line  of  roads  as  one, 
that  may  be  done  for  some  purposes,  as  with  a  view  to 
mortgaging  die  tolls;  but^tbe  argument  for  the  Crown 
is  supported  if  the  particular  roads  in  question  be  re- 
cognised as  distinct  for  any  single  purpose. 

Cur.  culv.  vuU. 


1836. 

The  KiHo 
agmmi 

The  Inhabit- 
•ntsof 

Edqs  Lavs. 


Lord  Denmak  C.  J.  now  delivered  the  judgment  of 
the  Court  After  stating  the  nature  of  the  indictment 
and  the  proceedings  at  the  trial,  his  Lordship  said :  ^^  It 
appears  that  in  45  G.  3.  (sess.  1805)  an  act  passed, 
^*  for  making  and  maintaining  a  road  from  HMitmood^ 
in  the  township  of  Chadderton^  to  Feaiherstally  in  the 
township  of  Hundersfield^  in  the  county  palatine  of  Zait- 
castcTj  and  for  making  and  maintaining  several  branches 
of  road  to  communicate  therewith.^'  The  principal  line  of 
road  therefore  is,  by  the  title  of  the  act,  described  to  be 
from  HoUitvooood  to  FeaiherstaU.  And,  moreover,  in  the 
preamble,  it  is  recited  that  the  said  principal  line  with 
certain  branches  (four  in  number),  which  it  is  not  ne- 
cessary particularly  to  describe,  would  be  **  a  great 
benefit  and  advantage  to  the  inhabitants  of  the  adjacent 
country,*'  which  is  described  as  being,  and  is  well 
known  to  be,  ^^  very  populous  and  manufacturing,"  0&?- 
ham  and  Todmorden^  amongst  others,  being  specified. 
This  act  was  repealed  by  another  passed  in  the  7  & 
8  G.  4.  (sess.  1826-7),  which  somewhat  varied  the  line  at 
the  HoUinwood  terminus,  and  substituted  Littleborougk 
for  Featherstall  as  the  terminus  at  the  other  extremity. 
The  variation,  however,  in  this  particular,  is  but  trifling 
3  B  8  (as 
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1836.        (as  appears  by  the  plan  forming  part  of  the  case) ;  and 

the  direction  of  the  line  to  LittlAowugh  leads  to  the 

ogamu       same  tract  of  coantry  4s  the  oriirinal  one  to  Featherstcdi, 

The  Infaiibtt.  -^  ^ 

anuof        The  second  act  above  described  was  repealed  by  an 


Emb  Lamw. 


act  of  11  G.  4.  and  1  W.4!.  (sess.  1$80),  which  made 
Wemeth  the  terminus  instead  of  HdUihwood^  hat  left  the 
rest  of  the  line  to  Litileborough  substantially  the  same,  so 
far  as  the  question  before  us  b  concerned. 

It  Follows  from  this  short  statement  that  liie  original 
purpose  of  communication,  as  expressed  in  the  first- 
mentioned  act,  is  continued  into  the  last,  which  is  the 
existing  act.  It  further  appears  that,  at  each  extremity, 
parts  of  the  road,  which,  together,  amount  to  Tery  near 
half  of  the  whole  line,  have  not  been  made.  And  the 
question  is,  whether  this  indictment  against  the  inhabit- 
ants of  Edge  Lanef  which  is  situated  about  the  middle 
of  the  line,  can  be  supported. 

The  state  of  authority  upon  this  question  supersedes^ 
in  our  opinion,  the  necessi^  for  much  discussicm.  We 
would  observe,  however,  that  the  remarks  of  Lord 
Eldon  in  the  case  of  Blakemore  v.  The  Glamorganshire 
Canal  Navigation  (a),  considering  his  high  authority 
and  undoubted  caution,  have  great  weight.  We  also 
think  that,  where  powers  are  entrusted  by  the  legislature 
fojr  an  avowed  and  precise  object,  the  pursuit  and  per- 
formance of  that  object  should  be  rigidly  watched.  It 
by  no  means  follows  that  the  act  of  parliament  for  ma- 
king the  roads  could  have  been  obtained  if  the  com- 
munication had  been  less,  and,  in  consequence,  the 
accommodation  to  the  public,  than  that  avowed  and 
professed  by  the  preamble  of  the  origmal  act.  These 
observations,  however,  and  others  of  a  similar  Import, 

(a)   \  M^lne  i  Keen^\e2. 

are 
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are  rendered  superflaous,  because  they  are  expressly       18S6. 
the  foundation  of  a  judirtnent  of  this  Court,  with  the  ~ 

^      ^  ^  Th«  Kino 

reasons  for  which  we  are  satisfied,  and  by  which  we       agahut 

The  Inhabit- 

mean  to  abide.  In  the  case  of  Bex  v,  CumberwortA  (a),  ants  of 
a  certain  part,  and,  compared  with  the  present,  a  small 
part»  of  the  projected  road  was  incomplete;  and  for  that 
reason  an  indictment  against  the  inhabitants  of  Cumber^ 
wnih  for  not  repairing  a  portion  of  the  line,  was  held 
not  sustaipable.  We  think  that,  in  the  present  case, 
the  like  consequence  should  follow,  and  that  judgment 
must  be  for  the  defendants. 

Judgment  for  the  defendants  (&)• 

(a)  \B.iAd.  lOA.  (Jb)  See  the  next  case. 


The  followbg  case,  decided  in  Michaelmas  term  18S6» 
may  conveniently  be  added  here. 


The  King  against  The  Inhabitants  of  the  Lower  2w«%, 
District  or  Division  of  Cumberworth  and    ^'  ^ 

CUMBERWORTH  HaLF. 

(Case  of  the  Branch  Rokd.) 
TNDICTMENT  against  a  district  in  certain  parishes  Where  truataea 

**■  /.  ...  1      1.         i.  ■  under  a  tum- 

fpr  not  repainng  a  highway  leadmg  from  the  tovifkk*  pike  act  are 
ship  of  Clayton  West^  in  the  West  Riding  of  Yorkshire^  ^^^  roaa^ 
towards  and  unto  the  township  of  Denby^  in  the  same  J^^  bnmcf  * 
riding,  into,  through  and  over  a  district  called  the  lower  ^°^  ^  '^ 
division  of  Cumberworth  &c.,   in  the  several  parishes,  ^^^  *^  ^ 

^  ^  compellable  to 

&c.     Plea,  Not  Guilty.     At  the  trial  before  Parke  B.  i«p«r  the  main 

road,  though 

at  the  York  Spring  assizes,  1835,  the  following  facts  complete  in  iu 

whole  extent, 
appeared.  till  the  bmnch 

S  B  4  By  " 
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ngtrintt 

The  iDbobiU 

ante  of 

CUMMIK^ 
WOftTB. 


By  Stat  6  G.  4.  c.  xxxviii.  (local  and  personal,  pub- 
lic), **  for  making  and  maintaining  a  turnpike  road  from 
Wakefield,  to  join  the  Skepley  Lane  Head  turnpike  road 
in  Denby  Dale^  in  the  parish  of  PenisUme^  with  certain 
branches,  all  in  the  West  Riding  of  the  county  of 
York;"  it  was  recited  in  the  preamble,  That  <*  the  mak- 
ing and  maintaining  a  turnpike  road  from  a  certain  street 
called  Market  Street^  in  the  town  of  Wak^idd,  in  the 
West  Riding  of  the  county  of  Yorky  through  the  several 
townships  of  Wakefield,  Mverthorpe-^nan'Thornes,  Crig- 
glestone,"  &c.,  "  CumbenDarth,  Cwnberworih  Haif,  and 
Denby,  or  some  of  them,  and  within  the  several  parishes 
of  Wakefield,"  &c.,  "  and  Penistone,  or  some  of  them, 
all  within  the  said  West  Riding  of  the  county  of  York, 
to  and  into  and  communicating  with  a  certain  turnpike 
road  called  the  S/iepley  Lane  Head  turnpike  t<Mul,  at 
or  near  a  place  called  Heartdiffe,  in  the  said  township 
of  Dehbyy  in  the  parish  of  PenisUme  aforesaid ,  and  a 
certain  branch  or  diversion  from  and  out  of  the  said 
road,  commencing  in  the  said  township  of  Crigglestone, 
and  in  the  parish  of  Sandal  Magna  aforesaid,  extend- 
ing from  thence  to  the  Colder  and  Hebble  navigation, 
opposite  to  the  Navigation  Inn,  within  the  said  town- 
ship of  Horhary,  and  parish  of  Wakefield  aforesaid;  and 
also  another  branch  or  diversion,  from  and  out  of  the 
said  road,  commencing  in  or  near  a  certain  close  called 
Pikdey,  belonging  to  Thomas  Richard  Beaumont,  Esquire, 
and  Diana  his  wife,  lying  in  the  said  township  and  pa- 
rish of  Endey,  in  the  Riding  aforesaid,  extending  from 
thence  in  a  south  westwardly  direction  through  the  same 
townships  of  Bretton  (otherwise  West  Bretton),  Clayton 
West  and  High  Hoyland,  in  the  said  several  parishes  of 
Sandal  Magna,  Silkstone,  and  High  Hoyland,  or  some 

of 
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of  them,  in  the  said  Riding,  terminating  on  the  common        1S96J 
highway  in  the  said  last-mentioned  town  of  High  Hoy^ 
land;  and  also  another  branch  or  diversion  from  and 


Hie  Inhabit. 

out  of  the  said  road  from  or  from  near  the  said  dose  ants  of 
called  Pikeley^  to  the  highway  leading  from  Endey  to 
Breiton  (otherwise  West  Bretton),  near  to  a  place  called 
Bentley  Grange^  all  in  the  said  township  oiEndeys  and 
also  the  erecting,  making,  and  maintaining  such  bridge 
or  bridges  over  the  river  Colder^  and  also  over  the  cut 
or  canal  called  the  Colder  and  Hebble  navigation,  and 
other  brooks  and  streams  on  the  line  of  the  said  intended 
road  and  branches  or  diversions,  as  may  be  necessary 
for  continuing  and  uniting  the  said  road  and  branches 
or  diversions,  and  the  several  parts  thereof  respectively; 
and  the  widening,  extending,  and  improving  such  of  the 
bridges  already  erected  over  the  said  navigation  and 
brooks  and  streams  as  are  in  the  line  of  the  said  road 
and  branches  or  diversions  respectively,  will  be  a  great- 
advantage  and  accommodation  to  the  inhabitants  of  the 
manufacturing  towns  and  places  in  the  neighbourhood, 
and  to  the  public  at  large/'  Certain  persons  named 
were  then  appointed  **  trustees  for  making  and  main- 
taining the  said  roads  and  bridges ;  and  for  otherwise 
putting  this  act  in  execution ;"  and  it  was  enacted,  that 
<<  the  said  roads  and  bridges  shall  be  called  the  JVake^ 
Jleld  and  Denln/  Dale  turnpike  road/'  Various  powers 
and  directions  ^were  given  for  carrying  the  act  into  exe- 
tion  (a).  The  main  line,  from  Wak^ld  to  the  Shepley 
Lane  Head  turnpike  road,  was  the  same  which  was  in 
question  in  the  former  case  of  Bex  y.  Cumberworth  {b)» 

(a)  Some  of  the  clauiei  will  be  found  shortly  noticed  in  the  argument, 
and  need  not  be  further  stated. 
(6)  ZB.i  Ad.  108. 

Aaer 
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whole  of  the  above  mentbned  line  was  made  and  put  into 
<va<»^        flood  repair,  and  was  used  by  the  public;  but  the  branch 

The  Inhabit.     »  **      »  J  f  * 

adu  of  from  Pikeley  Close  to  the  highway  in  High  Hoj/tand  r&- 
mained  unmade.  This  branch  was  to  have  diverged,  at 
an  acute  angle,  from  the  main  line  above-mentioned, 
between  Wakefidd  and  the  Sheplof  Lane  Head  road.  It 
lay  entirely  out  of  the  way  from  either  of  those  ter* 
mini  to  the  other.  It  would  have  been  the  proper  way 
for  a  person  going  from  Wakefield  to  High  HajfUttid^ 
bat  not  for  one  going  to  High  Htn^nd  fix>m  the  ShepUy 
Lane  Head  road.  A  witness  stated  that  the  branch,  if 
made,  would  be  used  by  few  persons;  chiefly  by  Hog*' 
land  people,  who  would  travel  it  in  going  from  HayUmd 
to  Wak^ield.  The  portion  of  road  complained  of  lay 
on  the  main  line.  That  line  had  been  repaired  by  all 
the  districts  through  which  it  passed,  excqst  the  district 
indicted. 

On  the  trial,  Rex  v.  Hepaoorih  (a)  and  Bex  v.  Cbm* 
benoorth  (b)  were  cited  for  the  defendants ;  and  it  was 
contended  that  the  doctrine,  there  laid  down  as  to  a 
road  of  which  the  main  line  was  incomplete,  applied 
equally  to  the  case  in  which  a  road  was  to  be  made  with 
branches,  and  one  of  these  was  unfinished.  Mex  v. 
MeUor  {c)  and  a  case  not  named  (probably  Rex  v.  The 
Paddington  Vestry  {d)\  were  also  referred  to*  The 
learned  judge,  in  summing  up,  stated  that  he  was  not 
disposed  to  go  the  length  of  saying  that  all  the  roads 
contemplated  by  the  act  ought  to  have  been  made 
before  the  principal  road  in  question  could  be  repair- 
able  by   the  public;    and  he  observed  that  the  act 

(a)  SB.^AtLUO.  {h)  ^  B.  ^  Ad.  108. 

(c)  iB^iAd.  32.  {d)  9B.4^C.  456. 
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required  bric^ges  to  be  made,  and  other  works  ex* 
ecated  in  various  places,  and  that  it  would  be  un- 
reasonable to  say  that  the  road  in  question  should  be 
DO  road  til)  every  one  of  these  was  performed :  but  he 
said  that^  in  order  to  charge  the  defendants,  the  prin- 
cipal road  ought  to  have  been  fairly  made  by  the  trus- 
tees, and  complete  at  some  one  time,  from  one  end  to 
another :  and  he  put  it  to  the  jury  whether  or  not  they 
were  satisfied  that  this  had  been  done.  The  jury 
found  that  the  road  bad  been  su£Sciently  made  in  the 
first  instance;  and  a  verdict  of  Guilty  was  taken,  but 
leave  reserved  to  move  to  enter  a  verdict  of  acqtdttal* 
A  mle  nisi  was  obtained  accordingly  in  the  fi>llowing 
term* 


1856. 
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CresmM  and  J.  L.  Adciphus  now  shewed  cause.  It 
is  not  necessary  here  to  contest  the  doctrine  of  the 
former  case  of  Bex  v.  Cumberooorth  (a),  though  it  may 
be  observed  that  in  that  case  the  judgment  proceeded, 
in  some  degree,  on  the  now  exploded  doctrine  of  adop- 
tion. And  upon  that  decbion  a  difficult  question 
arises,  whether,  if  the  road  has  been  long  used  by 
the  public  with  the  owner's  acquiescence,  the  public 
can  be  excluded  from  it,  and  held  liable  as  tres- 
passers if  they  attempt  to  use  it  for  the  future,  merely 
because  the  trustees  have  not  done  all  upon  the  line  of 
road  whrch  they  ought  to  have  done.  Lord  TefUerden^ 
in  Rex  v.  Cumberworth  (a),  relied  much  on  the  ruling  of 
IMlodc  B.  in  Bex  v.  Hepworth  (b) ;  but  the  learned 
judge  there  meant  only  to  lay  it  down  that,  if  the  pro* 
oeedings  which  had  been  taken  were  relied  upon,  under 
the  circumstances  of  that  case,  as  a  dedication  to  the 


(a)  3J7.  iJd,  108. 


(&)  ZB.i  Ad.l\0. 
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public,  the  local  act  was  an  answer.  The  decision  in 
Bex  V.  Edge  Lane  (a)  was  expressly  grounded  on  that 
in  Rex  v.  Cumberworth  {b\  and  carries  the  law  no  farther ; 
since  the  Court,  in  Bex  v.  Edge  Lane  (a),  considered 
the  unfinished  portion  of  road,  not  as  a  branch,  but  as 
part  of  the  line  which  included  the  piece  of  road  in* 
dieted.  In  Bex  v.  Hie  Justices  of  the  West  Biding  {c)^ 
LitHedale  and  Taunton  Js.,  who  thought  that  the  road 
might  be  certified  as  complete  before  the  branches 
were  made,  relied  upon  the  word  <*  respectively "  in 
the  local  act ;  but  that  word  would  not  have  been  suf* 
ficient  ground  for  such  an  opinion  if  the  learned  Judges 
had  not  considered  that,  where  there  is  a  main  line  of 
road  with  branches,  the  branches  may  be  treated  as 
distinct  and  subsidiary.  Here,  the  main  line  is  described 
in  the  preamble  of  the  act,  by  its  course  and  termini, 
as  a  road  by  itself;  then  the  branch  in  question  is 
described  in  the  same  manner^  as  a  complete  road, 
*<  commencing  in  or  near  a  certain  close  ceWed  Pikeley^*^ 
extending  from  thence  &c.  through  &c.,  <<  terminating 
on  the  common  highway  in  the  said  last-mentioned 
town  of  High  Hoyland;**  and  the  other  branches  are 
marked  out  in  the  same  manner.  And,  in  fact,  as  to 
the  particular  branch  in  question,  a  person  travelling 
the  indicted  road  from  Wakefield  to  the  Shepley  Lane 
Head  road  can  have  nothing  to  do  with  the  branch, 
which  lies  wholly  out  of  his  way,  diverging  from  his 
road,  and  terminating  at  a  place  which  lies  at  a  distance 
on  one  side  of  it.  Then  the  question  is,  one  complete 
and  independent  road  having  been  made  by  the  trustees, 
whether  the  public  is  exempt  from  repairing  such  road, 


(a)  Antd,  p.  723. 
(c)  SB.^Ad,  1003. 


(6)  3^.4^^(2.108. 
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because  another  complete  and  independent  road  con- 
tinues unmade.  [jColeridge  J.  Do  you  say  that,  if  a 
branch  were  made,  but  not  the  main  line,  that  branch 
would  be  repairable  by  the  public  ?]  It  is  not  neces- 
sary to  argue  that;  probably  the  branches  would  not 
be  accessible,  or  would  be  of  little  use  to  the  public, 
without  the  main  line,  though  the  main  line  is  not  so 
dependent  on  the  branches.  It  is  true  that  the  act,  in 
sect.  1.,  says  that  the  roads  and  bridges  there  mentioned 
shall  be  called,  <<  The  Wakefield  and  Denby  Dale  turn-* 
pike  road;"  but  that  describes  only  the  subject-matter 
of  the  trust;  the  several  highways^  as  such,  cannot 
be  included  under  the  general  name,  for  by  what  ter- 
mini could  the  main  line  and  branches  be  described  as 
one  road  ?  And  the  *<  roads  "  are  referred  to  in  many 
parts  of  the  act,  as  distinct  things.  It  will  be  contended 
that  the  trustees  are  under  an  implied  engagement  to 
complete  the  branch  road  before  any  repair  of  the  main 
line  can  be  enforced.  But  the  condition  precedent,  in 
truth,  is  only  that  the  trustees  shall  have  completed 
that  road  upon  which  they  demand  that  the  repairs 
shall  be  done.  An  implied  undertaking  must  be  the 
reasonable  result  of  the  circumstances  in  which  the 
parties  are  placed  relatively  to  each  other;  as  in  some 
of  the  instances  given  in  1  Vin*  Abr.  Actions  of  Assump^ 
sit  (M).  Here,  the  trustees  obtain  power  to  burden 
the  public  with  a  road.  There  is  an  implied  under- 
taking that  they  shall  first  make  that  road,  not  some 
other  road,  or  a  bridge,  in  respect  of  which  the  act  of 
the  trustees  does  not  burden  them.  The  duty  to  be 
required  of  the  trustees  is  correlative  to  the  obligation 
they  seek  to  impose  on  the  public :  nor  is  there  anything 
indefinite  in  either,  because  the  trustees  acknowledge 

them- 
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18S6.  themseWes  bound  to  make  a  certain  road  marked  ont 
in  the  act  of  parliament  bj  termini  as  the  complete 
main  line^  or  branch,  before  they  reqaire  such  main 
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ants  of  line  or  branch  to  be  repaired.  And  this  view  of  the 
obligation  is  consistent  with  all  that  is  said  by  the  Court 
in  the  former  case  of  Rex  v,  Cumberworik{a\  The 
preamble  of  the  act  states  that  the  making  of  a  turnpike 
road,  and  of  certain  brandies,  will  be  an  advantage  to 
the  towns  and  places  in  the  neighbourhood,  and  to  the 
public  at  large :  but  that  must  be  taken  distributively, 
and  not  as  implying  that  every  neighbourhood  and  por* 
tion  of  the  public  has  an  interest  in  every  part  of  the 
work,  and  a  right  to  insist  on  its  being  completed. 
Very  serious  inconvenience  would  arise  if,  under  an  act 
like  this,  requiring  works  of  great  extent  and  variety  to 
be  done,  neither  repairs  could  be  enforced,  nor  toBs 
collected,  as  long  as  it  could  be  alleged  that  a  culvert 
was  not  made,  or  a  bridge  not  properly  widened,  at 
whatever  distance  from  the  place  where  the  cfispnte 
arose.  There  is,  in  fact,  scarcely  any  district  subject  to 
a  turnpike  act,  in  which  roads  are  not  opened  to  the 
public  before  every  thing  required  by  the  act  has  been 
done.  The  dictum  of  Lord  Eldon  in  Blakemore  v,  T%e 
Glamorganshire  Canal  Company  (&),  cited  in  Mex  v. 
Edge  Lane  (c),  referred  to  a  canal  act,  and  is  not  pro- 
perly applicable  to  a  turnpike  act.  A  canal  is  a  private 
speculation ;  and  an  act  establishing  it  may  be  strictly  a 
bargain  between  adventurers  and  the  public :  but  (as  is 
explained  by  the  judgment  of  this  Court  in  Btissey  v. 
Storey  (d)  ),  the  object  of  a  turnpike  act  is  to  furnish 
the  public  with  an  additional  mode  of  discharging  an 

(a)  S3,  i  jid,  108.  (6)   1  Mylne  j-  £een,  les. 

(c)  Ante,  p.  727,  788.  {d)  4B.  f  Ad.  109. 
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obligntioD,  which  the  public  itself  must  by  some  means 
proride  for  in  all  places,  namely,  that  of  maintaining 
highways. 

J.  jBL  Greenwood^  contri.  It  is  a  general  rule,  to 
construe  acts  of  this  kind  rigidly,  as  contracts  made 
with  the  public  by  the  parties  obtaining  them.  Such 
a  rale  of  construction  was  lately  acted  upon  in  the 
ease  In  re  the  London  and  Oreetvwick  Bailwajf  Cam* 
jMf^(a).  The  words  of  Lord  Eldon^  which  have  been 
referred  to»  are  applicable  here.  (He  then  read  the 
passage  {b). )  By  sections  7  and  8  of  the  present  act, 
the  trustees  are  empowered  to  erect  toll-gates  where 
diey  shall  judge  necessary  on  the  *<  said  roads,"  and  to 
take  tolls  at  such  gates;  and  by  sect  IS  the  trustees 
are  forbidden  to  take  more  than  three  full  tolls  in  re^ 
spect  of  the  same  horse,  8cc.,  for  passing  or  repassing, 
at  any  time  or  times  in  any  one  day,  through  all  or 
any  of  the  toll-gates  ^'' along  the  whole  line  of  the  said 
roads.''  The  trustees  may  now  place  their  gates  so  as 
to  take  the  full  tolls ;  but  a  person  paying  three  full  tolls 
could  not  pass  along  the  whole  line  of  the  roads  con- 
templated by  thi^  clause,  the  part  now  in  question  remain- 
ing unfinished.  The  act,  sect  ^,  recites  that  '^  the  line 
of  the  said  new  road  might  be  made  more  conveniently," 
if  two  diversions  were  made,  which  are  then  described ; 
and  the  trustcips  are  empowered,  <*  in  case  they  shall 
think  proper,''  to  make  such  diversions.  No  such  dis« 
cretion  is  allowed  as  to  the  branches.  The  argument, 
that  several  parts  of  the  set  of  roads  comprised  in  the 
act  are,  for  some  purposes,  described  as  distinct  roads. 
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was  used,  but  without  success,  in  Rex  v.  Ec^e  Lane  (a)* 
In  Bex  V.  The  Justices  of  the  West  Riding {b)  the  word 
'^  respectively  "  was  insisted  upon  by  those  who  con- 
tended that  the  main  road  might  be  certified  .before  the 
branch  roads  were  finished.  There  is  no  equivalent 
expression  in  the  present  act  If  the  wording  of  this 
'act  had  been  similar  to  that  of  the  act  in  question  there, 
it  might,  perhaps,  have  been  contended,  in  the  present 
case,  that  the  preamble  should  be  taken  distribuUvely ; 
but  here  the  whole  set  of  roads  is  comprised  under  the 
one  denomination  of  **  The  Wakffield  and  Denbjf  Dale 
turnpike  road.''  It  may  be  assumed  in  this  case  that 
many  parties  may  have  consented  to  the  act  being 
passed,  on  the  faith  that  the  branch  roads,  as  well  as 
the  main  line,  would  be  completed.  A  like  consider- 
ation weighed  with  the  Court  in  Rex  v.  Edge  Lane  (a). 
(He  then  read  the  passage  in  the  judgment  of  the  Court 
in  that  case,  beginning,  **  We  also  think  that,  where 
powers,"  and  ending,  "original  act;"  ant^,  page  730.) 


Lord  Denman  C.  J.  I  think  that  it  is  necessaiy  to 
adhere  to  the  decisions  in  Rex  v.  Cumberworth  {c)  and 
Rex  V.  Edge  Lane  (a).  Distinctions  may  be  /irawn,  and 
striking  ones,  for  the  purpose  of  shewing  that  lines  of 
road,  under  circumstances  like  the  present,  may  form 
separate  public  roads.  But  great  inconvenience  must 
arise  if  it  be  held  that,  in  such  cases,  each  portion 
of  road  can  be  made  a  subject  of  distinct  consider- 
ation. It  is  safer  to  say  that  the  trustees  have  their 
powers  given  to  them  in  respect  of  the  whole  under- 
taking mentioned  in  the  act,  and  that  that  must  be 

(a)  Antd,  p.  7S3.  (6)  S  JB.  i  Jd.  1008. 

(c)  SS^fjid.  108. 
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completed.  It  is  said  here  that  the  whole  of  the  main 
line  was  completed ;  but  in  Bex  v.  Cumberworth  {a)  there 
was  a  line  of  road  made  between  certain  roads;  thiit  is, 
from  Market  "Street^  Wakefield^  to  a  point  where  the  new 
road  intersected  another  public  highway ;  and  that  was 
held  not  sufficient.  Here,  one  line  of  road  is  com- 
pleted ;  but  the  branches  may  be  more  important  than 
the  main  line,  and  may  have  been  the  inducement  to 
the  public  to  agree  in  the  act  being  passed.  I  think 
that,  if  any  part  of  the  work  contemplated  is  undone, 
we  must  consider  the  whole  undone. 
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Patteson  J.  I  also  think  that  we  must  adhere  to 
Rex  ¥•  Cumberaxnih  (a).  I  am  afraid  of  introducing 
such  distinctions  as  have  been  suggested.  In  all  these 
acts  there  is  a  bargain  with  the  public ;  and,  under  such 
an  act  as  the  present,  unless  the  trustees  make  all  the 
roads,  they  do  not  complete  their  bargain.  To  hold 
otherwise  would  lead  to  a  great  deal  of  litigation  and 
many  inconvenient  distinctions. 

Williams  J.  The  completion  of  the  line  of  roads, 
and  of  all  its  parts,  must  be  considered  a  condition  pre- 
cedent to  the  charge  of  repairs  being  thrown  upon  the 
public  We  cannot  say  upon  what  terms  parties  may 
have  been  induced  not  to  oppose  the  introduction  of 
this  act.  Though  a  benefit  might  result  from  the  main 
line,  yet  the  inducement  to  acquiescence  may  have 
been  the  additional  advantage  to  be  derived  from  the 
branches. 


CoLERiDOE  J.    I  am  of  the  same  opinion.    The  prin- 
ciple on  which  this  case  was  argued  for  the  prosecution 

(a)  S  i7.  {•  Ad,  108. 
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wa«  taking  at  first  sight;  but,  when  I  ask  whence  the  tnis* 
tees  can  derive  the  right  to  burden  this  district,  or  to  ap- 
propriate any  person's  land,  except  from  complying  with 
all  the  terms  of  the  act,  I  cannot  find  that  the  principle 
will  carry  me  on.     To  determine  such  a  question  we 
must  resort  to  the  broad  ground,  that  acts  like  this 
are  bargains  made  on  behalf  of  the  public^  not  on  the 
great  line  of  road  merely,  but  on  every  part  of  the  reads* 
It  is  contended  that  the  trustees  have  done  eooogh  to 
warrant  them  in  imposing  this  burden  in  respect  of  the 
main  road:   but  the    branches   may  have  been  the 
very  consideration  upon  which  consent  was  given  to 
the  making  of  the  main  road.    T%e  original  road  far 
which  that  was  substituted  may  have  been  very  good» 
but  the  neighbouring  districts  may  have  forborne  to  op^ 
pose  the  making  of  a  new  one^  on  the  fiMth  that  these 
branches  would  be  added ;  and  great  hardship  might  be 
inflicted  if  trustees  could  stop»  after  having  performed  a 
part  of  the  works  contemplated,  and  say  that  encn^ 
had  been  done.     We  must  consider  the  bargain  com-* 
prised  in  thb  act  of  parliament  as  an  entire  thing: 
the  trustees  must  do  all  that  it  requires  them  to  do, 
before  they  can  throw  the  burden  of  repaiir  oq  any  part 
of  the  public, 
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2drd  January^  1836. 
Whbbbas,  by  the  act  of  the  Sd  &  4th  of  ^  4b  c  42.  s.  43., 
it  is  eiMieted  that  none  of  the  several  days  mentioned 
m  the  statute  passed  in  the  sessions  of  parliament 
holden  in  the  5th  and  6th  years  of  the  reign  of  King 
Edmard  the  Sixth,  intituled  **  An  Act  for  keeping  Holi^ 
days  and  Fasting  Days  ^  shall  be  observed  or  kept  in 
the  Courts  of  common  law,  or  in  the  several  offices 
belonging  thereto,  except  Sundays,  the  day  of  the 
Nativity  df  our  Lord,  and  the  three  following  days,  and 
Monday  and  Ikejetey  in  Easter  week ;  It  is  hereby 
OROXRSD,  that  henceforth,  in  addition  to  the  said  days^ 
the  following,  and  none  other,  shall  be  observed  or  kept 
as  holidays  in  the  several  offices  belonging  to  the  said 
Courts,  viz.:  Omxl  Friday  and  Easter  Eve,  and  such 
of  the  five  days  following  as  may  not  fall  in  the  time 
of  Term,  but  not  otherwise ;  the  birth-day  of  our  lord 
the  King;  the  birth«day  of  our  lady  the  Queen ;  the  day 
of  the  Accession  of  our  lord  the  King;  Whit  Monday 
and  Whit  Tuesday. 

Denman.  W.  Bollakd. 

N.  C.  TiNDAL.  J.  B.  BoSANgCJET. 

Abinger.  E.  H.  Alderson. 

J.  A.  Park.  J.  Patteson. 

J.  Littledale.  J.  Gurney. 

S.  Gaselee.  J.  Williams. 

J.  Parke.  J.  T.  Coleridge* 
3  C  £ 
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Hilary  Term^  6th  W.  4. 

{Read  in  Courts  February  1st,  1836.) 
Whereas  by  the  statute  4*  if.  4.  a  18.  k  was  eiH 
acted)  ^^  That  all  the  attornies  shall  be  examined  by  the 
Justices,  and  by  their  discretions  their  names  put  4m  the 
roll,  and  they  that  be  good  and  virtuous,  and  of  good 
fame,  shall  be  received,  and  sworn  well  and  truly  t» 
sQrve  in  their  offices^"  And  whereas  by  the  statute 
8  Jac»  1.  c.  7.  5.  2.  it  was  enacted,  *^  That  none  shall 
from  henceforth  be  admitted  attomies  in  any  of  the 
King^s  Courts  of  Record,  but  such  as  have  been  brou^ 
up  in  the  same  courts,  or  otherwise  well  practised  in 
soliciting  of  causes,  and  have  been  found  by  their  deal- 
ings to  be  skilful  and  of  honest  disposition ;  and  thai 
none  be  suffered  to  solicit  any  cause  or  causes  in  any 
of  the  courts  aforesaid,  but  only  such  as  are  known 
to  be  men  of  sufficient  and  honest  dbposition ;"  And 
WHEREAS  by  a  rule  made  in  Michadmas  term,  1654^  in. 
Uie  Courts  of  K.  B.  and  C.  P.  it  was  ordered  that  the 
Courts  "  should  once  hi  every  year,  in  Michaelmas  temiy 
.  nominate  twelve  or  more  able  and  credible  practisers 
to  continue  for  the  ensuing  year  to  examine  such  per* 
sons  as  should  d^ire  to  be  admitted  attornies,  and 
appoint  convenient  times  and  places  for  the  examiiH 
ation ;  and  the  persons  desiring  to  be  admitted  were 
first  to  attend  with  their  proofs  of  service,  then  repair 
to  the  persons  appointed  to  examine,  and,  being  ap- 
proved, to  be  presented  to  the  Court  and  sworn ;"  And 

WHEREAS 
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WHEREAS  by  the  Statute  2  G.  2.  r.  28.  5.  2.  it  was  en-  law^  • 
acted,  *•  That  the  Judges,  or  any  one  or  more,  of  them,  — — 
should  Mid  they  were  thereby  authorised  and  requured, 
before  they  shouki  admit  such  person  to  take  the  oath, 
to  examine  and  inquire  by  such  ways  and  means,  as  .they 
should  think  proper,  touching  his  fitness  and  capacity 
to  act  as  an  attorney:  and  if  such  Judge,  or  Judges  re- 
spectiTcly,  should  be  thereby  satisfied  that  such  person 
is  duly  qualified  to  be  admitted  to  act  as  an.  attorney^ 
then,  and  not  otherwise,  the  said  Judge,  or  Judges,  of 
the  said  courts  respectively  should,  and  they  were 
thereby  authorised  to  administer  to  such  persons  the 
oath  thereinafter  directed  to  be  taken  by  attomies;  and, 
after  such  oath  taken,  to  cause  him  to  be  admitted  an 
attorney  of  such  court  respectively.''  And  whereas, 
in  order  to  carry  the  last-mentioned  statute  more  fiiUy 
into  effect,  it  is  expedient  annually  to  appoint  examiners, 
subject  to  the  controul  of  the  Judges  in  manner  herein- 
after moitbned. 

1«  It  IS  ORDERED,  That  the  Several  Mastcrs  and  Pto- 
thonotaries  for  the  time,  being  of  the  Courts  of  King's 
Bench,  Common  Pleas,  or  Exchequer,  respectively,  to- 
gether with  twelve  attornies,  or  solicitors,  be  appointed 
by  a  rule  of  court,  in  Easter  term  in  every  year,  to  be 
examiners  for  one  year ;  any  five  of  whom  (one  whereof 
to  be  one  of  the  said  Masters  or  Prothonotaries)  shall  be 
competent  to  conduct  the  examination;  and  that  firom 
and  after  the  last  day  of  next  Easier  term,  subject  to 
such  appeal  as  hereafter  mentioned,  no  person  shall  be 
admitted  to  be  sworn  an  attorney  of  any  of  the  courts, 
except  on  production  of  a  certificate,  signed  by  the  major 
part  of  such  examiners,  actually  present  at  and  con- 
ducting his  examioation,  testifying  his  fitness  and  ca- 
pacity 
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]l8a6»       pocity  to  act  as  an  attorney —-such  certificate  to  be  in 

* Ibroe  only  to  the  end  of  the  term  next  ibHowing  the 

date  thereof,  unless  such  time  shall  be  specially  extended 
by  the  order  of  a  Judge. 

2.  It  is  further  ordbred,  That  the  examiners  so 
to  be  appointed  shall  conduct  the  said  examinations, 
under  regulations  to  be  first  submitted  to  and  approved 
by  the  Judges. 

9.  And  it  is  further  oRSERsn,  That,  in  case 
any  person  shall  be  dissatisfied  with  the  refiisal  of  the 
examiners  to  grant  such  certificate,  he  shall  be  at  liber^ 
to  apply  for  admission  by  petition  in  writing  to  the 
Judges,  to  be  delivered  to  the  clerk  of  the  Lord  Chief 
Justice  of  the  Court  of  King's  Bench,  upon  which  no 
fee  or  gratuity  shall  be  received;  which  application 
shall  be  heard  in  Serjeanfs  Inn  HaU^  by  not  less  than 
three  of  tiie  Jtidges. 

4.  And  whereas  the  hall  or  building  of  the  Incor* 
porated  Law  Society  of  the  United  Kingdom  in  Chan^ 
eery  Lane  will  be  a  fit  and  convenient  place  for  holding 
the  said  examination,  and  the  said  society  have  con* 
sented  to  allow  the  same  to  be  used  for  that  purpose; 
IT  IS  FURTHER  ORDERED,  That,  uDtil  fiirther  order,  sndi 
examinations  be  there  held  on  such  days  being  within 
the  last  ten  days  of  every  term,  as  the  said  examinersi 
or  any  five  of  them,  shall  appoint:  and  that  any  person 
not  previously  admitted  an  attorney  of  any  of  the  three 
Courts,  and  desirous  of  being  admitted,  shall,  in  addition 
to  the  notices  already  required,  give  a  term's  notiee 
to  the  said  examiners  of  his  intention  to  apply  for 
exttfioination,  by  leaving  the  same  with  the  secretary 
of  the  said  society  at  their  said  hall,  which  notice 
shall    also    state   his    place  or    places  of   residence^ 

or 
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or  service,  for  the  last  preceding  twelve  montlis,  and       18881 

in  case  of  application  to  be  admitted,  on  a  refusal  of       ' 

the  certificate,  shall  pte  ten  days'  notice^  to  be  served 
in  like  manner,  of  the  day  appointed  for  hearing  the 
same. 

5.  And  it  is  fubthbr  ordbred^  That  three  days  at 
the  least  before  the  commencement  of  the  term  next 
precedbg  that  in  which  any  person,  not  before  admitted, 
shall  propose  to  be  admitted  an  attorney  of  either  of  the 
Conrta,  he  shall  cause  to  be  delivered  at  the  Master's  or 
Prothonotaiya  office,  as  the  case  may  be,  instead  of 
affixing  the  same  on  the  walla  of  die  Courts,  as  now 
required,  the  usual  written  notices,  which  shall  state  in 
addition  to  the  particulars  now  required,  his  place  or 
places  of  abode,  or  service,  for  the  last  preceding  twelve 
months ;  and  the  Master  or  Prothonotary,  as  the  case 
may  be,  shall  reduce  all  such  notices*  as  in  this  rule 
first  mentioned  into  an  alphabetical  table  or  tables 
under  convenient  heads,  and  affix  the  same,  on  the 
first  day  of  term,  in  some  conspicuous  place  within  or 
near  tO)  and  on  the  outside  of  each  Court 

6.  And  whereas  it  is  expedient  that,  upon  the  read- 
mission  of  attomies,  the  Judges  should  hav«  further  means 
of  inquiring  as  to  the  circumstances  under  which  persons 
applying  to  be  readmitted  discontinued  to  practice^  and 
as  to  their  conduct  and  employment  during  the  time  of 
such  discontinuance^  it  is  further  ordered^  That  at 
the  time  of  giving  the  usual  notice  of  the  intentiim  to 
apply  for  such  readmission,  the  party  shall  canse  to  be 
filed  the  affidavit  on  which  he  seeks  to  be  readmitted  with 
the  Master  or  Prothonotary,  as  the  case  may  be;  which 
affidavit  shall  contain,  in  addition  to  the  particulars 
now  required,  a  statement  of  his  place  or  places  of 

abode 
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1896.  abode  daring  the  last  preceding  year;  and  such  penoo 
^**~  shall  also,  at  the  same  time,  cause  to  be  left  a  copy  of 
snch  affidavit  with  the  clerk  of  the  Lord  Chief  Justice 
of  the  Court  of  King's  Bench ;  and  the  rule  for  the 
readmission  of  such  person  shall  be  drawn  up  on 
reading  such  affidavit,  and  also  an  affidavit  of  such 
copy  having  been  left  in  compliance  with  this  rule. 
Denman.  W.  Bollamd. 

N.  C.  TiNDAL.  J.  B.  BoSAHfiUET. 

Abinger. 
J.  A.  Park. 

J.  LiTTXEDALE. 

S.  Gaselee. 
J.  Parke. 


E.  H.  Aldebson. 
J.  Patteson. 

J.  GUBMET. 

J.  Williams. 

J.  T.  COLEBIDOK. 
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IN  THE  EXCHEQUER  CHAMBER, 

(Error  from  the  King's  Bench.) 

Gboroe  James  and  Another  against  Plant. 

TRESPASS    for    breaking    and    entering    certain  Eitttes,  ^.  and 
JS,t  fonnerly 
closes.  disfinct,  became 

Plea,  that  the  closes  in  which  &c  were  parcel  of  a  paivencn. 

certain  farm,   lands,  and  premises  called    Woodseax)e$  time,  a  ? igbt  of 

House  Farm,  mentioned  in  the  after  stated  indenture,  ^*jJ^f^* 

und  that,  before  the  making  of  that  indenture,  Tkomeu  ^'f^^J^': 

SmaUwood  and  Maria  his  wife  (in  riirht  of  Maria\  and  unity  of  seitin^ 

.  .  the  way  always 

Elizabetk  Hector,  were  seised  respectively  in  fee  each  of  continued  to  be 
an   undivided    moiety  of  and    in    Woodseaves   House  parceners,  for 
Farm,  and  also  of  and  in  the  messuages,  tenements,  and  m^Uo^^.^ 
premises  after  mentioned  to  have  been  bargained,  sold>  ^^^  reSaeTto 
and  released  to  Thomas  jAmes,  and  called  respectively  «"•**»»*»- 

''  *    suagesi  lene- 

Park  Hall  and  Park  House:  and,  beinir  so  seised,  after-  m«»t»,  land% 

^  °  »       .        &e.  (of  which 

wards,  viz.  November  10th,  1812,  by  indenture  of  release  the  estates  con. 

1  1  •        •#•      /  1      /•  sMted),  and  all 

between  SmaUwood  and  his  wife  of  the  first  patt,  Eliza"  houses,  out- 
6eih  Hector  of  the  second,  Thomas  Hurley  of  the  third,  catements^&c.^ 
and  Richard  Spearman  of  the  fourth,  of  the  date  last  !^^*"^ 


mentioned,  for  the  making  a  partition  of  the  messuages,  menu  lan^*"*" 

Ac,  belonging 
or  appcrtaittSng,  or  therennth  usually  held,  used,  occupied^  or  er^jotfed :  Co  have  and  to  hold 
the  messuages,  Ac,  called  A,,  with  the  buildings,  lands,  Ac  thereunto  belonging,  and  theif 
<»ppmrienanceMf  to  the  releasee  to  the  use  of  S*  in  fee ;  habendum,  as  to  estate  B,,  in  similar 
terms  with  respect  to  the  parcels,  to  the  releasee  to  his  own  use  in  fee,  in  order  that  he 
might  become  tenant  to  the  prsecipe  in  a  recovery. 

Held,  that  the  deed  sufficiently  shewed  an  intention  that  a  right  of  way,  (which  #aj^ 
was  admitted  to  have  been  used  up  to  the  time  of  the  deed,)  from  the  high  mad  dver  A 
to  A*  and  back,  for  the  convenient  use  of  A.,  by  the  occupiers  of  A.,  should  pais  to  the 
uses  limited  as  to  ^. 

That  by  the  word  ■*  appurtenances,**  in  the  habendum  as  to  ^.,  interpf«ting  that  clause 
with  reference  to  the  other  parU  of  the  deed,  the  way  in  question  did  pass. 

And  that  the- releasee  to  uses,  having  no  estote  in  A.,  bad  not  such  a  seisin  of  the  soil  aa 
would  extinguish  the  right  of  way  by  unity  of  seisin. 

Vol.  IV.  3  D  lands^ 
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1B86.        lands,  &c.  after  described,  and  for  barring  all  estates 
.  tail,  reversions,  &c.,  of  and  in  the  messuage  or  tenement 

agamtt  after  described,  called  WoodseavesFarm^  and  the  lands  and 
hereditaments  thereunto  belonging,  and  the  allotment, 
&C.,  also  after  described,  and  for  conveying  and  assuring 
all  the  said  messuages,  lands,  &c.,  to  the  uses  and  on 
the  trusts  after  declared,  and  in  consideration  of  105., 
the  said  T.  5.,  and  Maria  his  wife,  and  J^izabetK  Hec^ 
iOTj  did,  according  to  their  respective  estates,  grant, 
bargain,  sell,  alien,  and  release  to  Huxley  (in  his  pos- 
session then  being  by  a  bargain  and  sale,  &c.)  all  that 
messuage  or  tenement  called  by  the  name  of  Park  Holly 
with  the  outbuildings  and  several  parcels  of  land  there- 
unto belonging  and  then  occupied  therewith,  situate, 
&c.,  containing  &c.;  and  also  all  that  other  mes- 
suage or  tenement  called  by  the  name  of  Park  House^ 
with  the  buildings  and  several  parcels  of  land  thereunto 
belonging  and  then  occupied  therewith,  situate,  &c, 
containing  &c. ;  which  two  last-mentioned  messuages  or 
tenements,  lands,  &c.,  were  purchased  by  Brooke  Heclor 
of  and  from  Richard  Whitworth^  Esq.,  and,  on  the  de- 
cease of  the  said  B.  H.  intestate,  descended  to  the  said 
Maria  and  Elizabeth  his  two  daughters  and  co-heiresses; 
and  also  all  that  other  messuage. or  tenement  called  by 
the  name  of  tVoodseaves  House  Farm,  with  the  out- 
buildings and  the  several  parcels  of  land  thereunto 
belonging,  and  then  occupied  therewith,  situate,  &c.y 
containing  &c.;  which  last-mentioned  messuage  and 
premises  were  purchased  from  certain  persons  (in  the 
plea  mentioned)  by  Thomas  Adams^  and  were,  by  settle- 
ment made  on  the  marriage  of  the  said  Brooke  Hector 
.  with  Elizabeth  his  late  wife,  daughter  of  the  said  Thomas 
AdamSj  limited,  after  her  decease,  and  in  default  of  her 

.   male 
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male  issue  by  B.  H*,  to  the  use  of  all  her  daughters  by        1886. 

B.  H.  in  tail  general ;  and  also  all  that  allotment,  &c. 

(an  allotment  of  waste  under  an  inclosure  act) :  "  And        ^otfur 

Flamt* 
all  bouses,  outhouses,  edifices,  buildings,  barns,  stables, 

cowhouses,  yards,  gardens,  orchards,  ways,  paths,  pas- 
sages, waters,  watercourses,  hedges,  ditches,  mounds, 
fences,  trees,  woods,  underwoods,  and  the  ground  and 
soil  thereof,  easements,  profits,  privileges,  advantages, 
emoluments,  hereditaments,  rights,  members,  and  ap- 
purtenances whatsoever,  to  the  said  several  messuages  or 
tenements,  lands  and  hereditaments  hereinbefore  de- 
scribed belonging  or  in  anywise  appertaining,  or  there- 
with usually  held,  used,  occupied,  or  enjoyed,  or 
accepted,  reputed,  deemed,  taken,  or  known  as  part, 
parcel,  or  member  thereof;"  and  the  reversion  and 
reversions,  remainder  and  remainders,  &C.,  and  all  the 
estate,  right,  title,  &c.  of  Thomas  SmaUwood  and  Maria 
his  wife,  and  Elizabeth  Hector^  and  each  of  them,  of,  in, 
to,  or  out  of  the  said  premises,  &c. :  **  to  have  and  to 
hold  the  said  messuages  or  tenements  called  Park  Hall 
and  Park  Houses  with  the  buildings,  lands,  and  here- 
ditaments thereunto  belonging,  thereby  before  granted 
and  released,  and  expressed  and  intended  so  to  be,  and 
every  part  and  parcel  thereof,  with  their  and  every  of 
their  appurtenances,"  to  Huxley  and  his  heirs,  to  the 
uses  and  on  the  trusts  after  declared :  '*  and  to  have 
and  to  hold  the  said  messuage  or  tenement  called 
.  Woodseaves  House  Farm^  with  the  buildings,  lands,  and 
hereditaments  thereunto  belonging,  and  the  said  allot- 
ment," &c.  before  respectively  granted,  **  and  eveiy  part 
and  parcel  thereof,  with  their  and  every  of  their  appur- 
tenances," to  Huxley^  his  heirs,  and  assigns,  to  the  use 
of  Huxley,  his  heirs,  and  assigns,  to  the  intent  that  he 
S  D  2  might 


Flaw. 
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18S6«       might  become  tenant  to  the  praecipe  in  a  recovery  to  be 
'•        suffered  as  was  after  mentioned. 

agmntt  The  plea  then  stated  a  covenant  in  the  said  indenture 

by  SmaUwood^  on  behalf  of  himself  and  his  wife,  to  levy 
a  fine  of  their  moiety  in  Park  Hall  and  Park  Hoiuej 
with  the  premises  thereto  belonging,  and  before  idcd- 
tioned  •  to  have  been  purchased  by  Brooke  Hector^  to 
Spearman  and  his  heirs :  and  that  it  was  agreed  between 
the  parties  to  the  indenture,  that  a  recovery  should  be 
suffered  of  Woodseaves  House  Farm^  with  the  buildings, 
&&,  and  appurtenances  thereto  belonging,  and  also  of 
the  said  allotment  with  the  appurtenances,  in  which 
recovery  Spearman  should  recover  against  Huxley^  and 
Thomas  and   Maria  Smallwood  and   Elizabeth  Hector 
should  be  vouchees:  and  that  the  uses  of  the  fine  of  the 
said  messuages,  &c.,  and  premises,  before  granted,  and 
the  uses  of  the  said  recovery  were  declared  respectively 
to  be,  as  to  **  the  whole  of  the  said  messuages  or  tene- 
ments called   Park  Hall  and  Park  House^  with  the 
buildings,    lands,    hereditaments,    and    appurtenances 
thereunto   respectively  belonging,''   and    also  the  said 
allotment  with  its  appurtenances,  to  such  use,  &c.,  and 
for  such  estate  and  interest  as  Smallwood  should  by  deed 
appoint  &c. ;  and,  in  default  of  such  appointment,  &c.,  to 
the  use  of  Smallwood  and  his  assigns  during  his  life ;  and, 
from  and  after  the  determination  of  that  estate  in  SmaB' 
wood^a  lifetime,  to  the  use  of  Spearman^  his  heirs  and 
assigns,  during  SmaUwood's  life,  in  trust  for  Smallwood 
and  his  assigns ;  and,  from  and  after  the  determination 
of  that  estate,  to  the  use  of  Smallwood^  his  heirs  and  a^* 
signs :  and,  as  to  '*  the  said  messuage  or  tenement  called 
Woodseaves  House  Farm^  with  the  buildings,  lands,  here- 
ditaments, and  appurtenances   thereto  belonging,"  to 

the 
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the   use  of  Elimbeth  Hector^  her  heirs  ai\d  assigns        J8S6. 
for  ever.  "^ 

Jambs 

The  plea  tlien  stated  a  recovery  suffered  of  Woods'-        agednn 
eaves  and  the  allotment,  and  a  fine  levied  of  a  moiety 
of  Park  HaU  and  Park  House,  according  to  the  al^ve 
indenture. 

The  plea  went  on  to  state,  "  that,  long  before  and  at 
the  time  of  the  making  of  the  said  indenture  of  release, 
and  of  the  levying  of  the  ^aid  fine  and  suffering  the 
said  recovery,  the  occupiers  for  the  time  being  of  the 
said  messuage  and  premises  called  Park  HaU  had 
always  been  used  to  have  and  enjoy  a  certain  way  from 
a  certain  public  King's  highway  in  the  parish  of"  &c., 
'<  into,  through,  over,  and  along  the  said  closes  in  which 
&c.,  towards  and  unto  Park  HaU  aforesaid,  and  so  back 
again  into,  through,  over,  and  along  the  said  closes  in 
which  &c.,  unto  and  into  the  said  public  King's  high- 
way, for  themselves  and  their  servants,  on  foot,  and 
with  cattle  and  carts  and  other  carriages,  to  go,  return, 
pass  and  repass  in  and  along  the  said  way,  every  year 
and  at  all  times,"  &c.  ^*  for  the  convenient  use  and  oc- 
cupation of  Park  HaU  aforesaid ;  and  the  said  way  had, 
before  and  at  the  time  of  the  making  of  the  said  inden- 
ture of  release,  and  of  the  levying  of  the  said  fine  and 
suffering  the  said  recovery,  been  always  held,  used, 
occupied,  and  enjoyed  therewith." 

The  plea  then  stated  that,  after  the  fine  and  recovery, 
by  indenture,  to  which  SmaUwoody  Spearman,  and  others 
were  parties.  Spearman  and  others  bargained,  sold,  and 
released  to  Thomas  JameSy  in  fee,  the  said  tenements  and 
premises,  with  the  appurtenances,  called  Park  HaU,  and 
all  houses,  outhouses,  easements,  &c.  thereto  belonging 
or  therewith  held,  used,  occupied,  or  enjoyed.  And  that 
3  D  S  Thomas 
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18S6.  Thomas  James  died  seised  in  fee :  whereupon  his  estate  ia 
the  tenements  and  premises  descended  to  William  JameSy 
his  heir  at  law,  from  whom  the  present  defendant  George 
James  deduced  title.  And  the  defendant  James  pleaded 
that  he,  as  the  owner  and  occupier  of  Park  Hall  afore- 
said, before  and  at  the  said  several  times  when  &€.» 
was  and  still  is  entitled  to  such  way  as  last  aforesaid ; 
and  he,  in  virtue  of  such  his  alleged  title,  and  the  other 
defendant  as  his  servant,  justified  the  trespasses  com- 
plained of. 

The  plaintifl*  demurred  to  this  plea,  assigning  for 
cause,  **  that  it  does  not  appear  that  the  said  supposed 
way  in  the  said  plea  mentioned  was  in  any  manner 
granted  or  reserved  to  the  said  defendant  George  James 
*  or  any  person  under,  by,  or  from  whom  he  claims,  or 
that  he  hath  any  claim  or  title  lo  the  same."  The  de- 
fendants joined  in  demurrer;  and  on  argument,  in 
Michaelmas  term  1833,  the  Court  of  King's  Bench  gave 
judgment  for  the  plaintiff  (a). 

Error  was  brought  on  the  judgment;  and  the  case 
was  argued  after  Trinity  term  1835  (6). 

Sir  W.  W.  FoUett  for  the  plaintiff  in  error.  It  appears 
by  the  pleadings  that  the  occupiers  of  Park  Hall  had 
an  ancient  right  of  way  over  the  Woodseaves  estate  to 
the  high  road ;  that  that  right  was  lost  by  unity  of 
seisin,  but  that  the  actual  user  of  the  way  continued 
down  to  the  time  when  the  indenture  ot  November  1812 
was  executed.  The  object  of  the  agreement  of  partition 
was,  that  one  daughter  of  Brooke  Heckr  should  take 

(a).  Flmd  ▼.  Jama^  SB.^Ad.  791. 

(6)  Jtmtf  IStb.  Before  Tmdal  C.  J.»  Lord  Ahtnger  C.  B.,  Taxk^  B*h 
tanpttt,  and  Vaughan  J»,,  and  Aldenon  B. 

the 
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the  Park  Hall  estate,  the  other  the  WoodseaveSf  each.       18&$. 
estate  as  it  was  then  used.     The  question  is  whether,  as        "^         . 
to  Park  Hall  and  the  way  from  it  over  Woodseavesy  an 
execution  of  that  intent  can  be  collected  from  the  deed. 
The  whole  property,  including  both  Park  HaU  ai^ 
Woodseavesy  is  conveyed  to  Huxley ^  with  all  *^  easements, 
profits,  privileges,  advantages,   emoluments,   heredita- 
mentSy  rights,  members,  and  appurtenances  whatsoever, 
to  the  said  several  messuages  or  tenements,  lands  and 
hereditaments "   before    described,   *^  belonging  or  in 
anywise  appertaining,  or  therewith  usually  held,  used, 
occupied,  or  enjoyed."     If  Park  Hall  by  itself  had  been 
so  conveyed,  there  is  no  doubt  that  the  way  now  claimed 
would  have  passed.     Where  a  right  of  way  has  existed, 
from  one  man's  estate  over  the  estate  of  another,  and 
the  two  properties  have  centered  in  the  same  person, 
and  he  again  conveys  away  that  estate  to  which  the 
easement  has  belonged,  the  general  rule  is  that,  if  he 
merely  grants  such  estate  **with  the  appurtenances," 
the  right  of  way  is  not  revived ;  but,  if  he  grants  it  with 
all  easements  &c.  ^*  therewith  used  and  enjoyed,"  that 
operates  as  a  revival.     But  other  words,  if  clearly  in- 
tended to  have  such  an  effect,  may  operate  in  the  same 
manner.      In  Bro,  Abr.  ExtinguisAment  et  Suspenciany 
pi.  15.,  it  is  said  that,  if  a  way  be  extinct  by  unity  of 
possession  of  the  land  from  wliich  &c.,  and  the  mill  to 
which  &c.,  and  the  whole  descend  to  coparceners,  and, 
upon  partition,   one  of  them   has  the  land,  and  the 
other  the  mill  and  the  way  reserved  to  it,  the  way  is 
revived,  tamen  videtur,  that  it  is  a  new.  way  (a).     In 
WhaUey  v.  Tampson  {b)  a  way  had  been  enjoyed  from 

(a)  See  11  Vtn.  Abr.  Extinguithment,  (C)  pi.  9.       (6)  \  B,  i  P.  371. 

3  D  4  close 
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M86j  do0e  A.  over  close  A,  the  same  penon  being  seiMcl 
of  both.  He  devised  his  estate  in  close  A,  ^  with 
the  appurtenances ; "  and  it  was  held  that  the  right  of 
way  did  not  thereby  pass,  for  that  the  word  ^  appur* 
t«iances"  in  the  will  had  nothing  to  operate  upon. 
The  words  of  the  will  there  did  not  testify  the  in- 
tention to  pass  the  right  of  way.  But,  *<  if  a  man  seised 
of  Biadcttcre  and  Whiteacre^  uses  a  way  through  White^ 
acre  to  Blackacrej  afterwards  grants  Blackacre^  with  all 
ways,  &<€.  this  way  thro'  Whiteacre  shall  pass  to  the 
grantee;"  Com.  Dig.  Chimin  (D.5.).  In  Clements  v. 
Lambert  {a)i  where  common  appurtenant  to  a  messuage 
had  been  extinguished  by  unity  of  possession,  the  par^ 
seised  conveyed  the  messuage  with  all  commons  and 
appmrtenances  thereto  belonging  or  in  anywise  apper- 
taining ;  and  this  was  held  not  to  convey  a  new  right  of 
common;  but  it  seems  admitted  there  that,  if  the  deed 
had  contained  such  words  as  *^  used  with  the  said 
messuage,''  the  common,  if  shewn  to  have  been  in  &ct 
so  used,  would  have  passed.  Morris  ▼•  Edgington  (^), 
unless  denied  to  be  law,  is  decisive  in  iavour  of  the 
plaintiff  in  error.  There  a  man  demised  part  of  his 
premises,  with  certain  rights  of  ingress,  &c.,  and  ^  all 
other  ways  and  easements  to  the  said  demised  premises 
belonging  and  appertaining;"  and  these  latter  words 
were  held  to  pass  a  right  of  way  on  the  grantor^s  own 
premises,  which  the  grantor  had  himself  used  far  access 
to  the  premises  demised,  Mansfidd  C.  J.  relying  upon  the 
intent  of  the  grantor  as  shewn  by  the  circumstances  of  the 
case.  The  principle,  that  in  such  a  case  the  intent  must 
be  consulted,  was  recognised  in  Barbm  y:  Jtkodes{c). 

(a)  I  Taunt.  805.  (b)  S  Tamni.  24. 

(e)  lCro.4;M,  439.  S,  C,  3  Tyrwh.  280. 

Now, 
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Vow,  in  the  present  oase^  after  the  graat  of  all  wajrt  189S. 
and  easements  to  the  several  messuages,  &c,  appee* . 
taining  or  therewith  usnally  held,  the  habendan  toU 
lows,  to  have,  &o.,  **  the  said  messuages  or  teaemepts 
tailed  Pari  Hall  and  Park  House,  with  the  buildings, 
lands,  and  hereditaiments  thereunto  belonging,  thereby 
before  granted  and  released,"  ftc,  <'  and  every  part 
and  parcel  thereof,  with  their  and  every  of  thefar  appur- 
tenances." It  is  clearly  intended  here,  by  the  woid 
^'  appurtenances,"  to  convey  the  right  of  way  in  ques» 
tien  to  the  uses  pointed  out  as  to  Park  Hall  and  Park 
House*  It  would  otherwise  be  unmeaning  to  oonvey  to 
Huxley  by  the  previous  clause  the  *'  ways"  to  the 
several  messuages,  &&,  appertaining.  He  could  not 
take  them.  Whatever  vested  in  him  by  that  clause 
was  to  pass  immediately  to  the  cestui  que  use,  not  to  be 
held  by  him  for  a  moment  The  intention  was,  that 
Park  Hoik  ftnd  all  that  belonged  to  it,  should  pass  to 
one  fomily,  and  Woodseaves  to  the  other ;  and  that  in- 
tention roust  prevail,  though  the  words  employed  in 
the  habendum  itself  are  not  strictly  proper  for  the  grant 
•of  a  revived  right  of  way. 

JR.  V.  BidkardSf  contra.  No  intendment  can  be  made 
against  a  gprantor,  or  in  fovour  of  a  grantee,  in  this  leaae, 
because  both  the  parties  interested  are  in  the  sitaation 
of  grantors.  The  object  of  the  deed  was  to  make  the 
two  estates  enturely  separate ;  and  there  is  no  ground  for 
aapposmg  an  intention  to  revive  an  incumbrance  or 
easement  for  the  benefit  of  Park  Hall^  at  the  expense 
•of.  Woodseaves,  The  words  of  conveyance  to  Hsud^f 
**  and  all  ways,  easementB,"  &c.,  are  only  general  and 
usual  words  of  conveyance;  they  could  not  c^ry  to 

the 
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l&Mk  the  releasee  a. right  of  way,  properly  so  called,  over 
his  own  Jand :  and,  in  the  subsequent  clauses,  by  which 
the  estate  is  divided,  no  such  words  are  used,  nor  is 
any  intention  shewn  but  that  of ,  passing  whatever 
strictly  belonged  to  .each  farm.  If  the  previous  clause 
did  not .  cariy  a  right  of  way  to  Huxley^  there  is 
nothing  in  the  subsequent  clauses  to  which  a  different 
operation  can  be  ascribed.  An  entire  partition  was 
eontemplated. .  ITindalC.  J.  The  partition  would  be 
complete,  though  the  proprietor  of  one  estate  retained 
an.  easement  over  the  other.  Lord  Abinger  .  C.  jB. 
There  had  been  an.  immemorial  way  from  Park  Hall 
over  Woodseaves :  the  intention  may  have  been  only  to 
make  the  two  estates  separate,  as  they  were  before.] 
The  way  does  not  appear  to  have  been  a  way  of  necessity, 
or  material  to  the  use  and  enjoyment  of  the  Park  Hall 
estate :  and,  after  the  unity  of  possession,  it  was  as  if  it 
had  never  existed.  In  Morris  y.  Edgington  {a)  it  was 
clear  that  some  way  was  intended  to  pass;  and  the 
question  was,  what  passed.  The  observations  of  .A^- 
A^  B.,  in  Barlow  v.  Rhodes  (&),  referred  to  by  the  G>urt 
of  King's  Bench  when  giving  judgment  in  Plant  v. 
James  (c),  apply  to  this  part  of  the  subject.  \^Alder' 
son  B.  If  the  general  words  of  conveyance  to  the  re- 
leasee to  uses  had  been  repeated  in  the  clause  limiting 
the  uses  as  to  Park  Hall  and  Park  House^  would  not 
the  way  in  question  have .  passed  ?]  In  that  case  it 
would.  •  [^Alderson  B.  Is  not  the  same  thing  done,  more 
compendiously,  by  the  present  mode,  of  conveyance? 
\jqtA  Minger  C.  B.  Suppose.no  recovery  had  been 
oeeessary,  and  the  coparceners  had  simply  conveyed 

(o)  STaufd.  24.  (6)  \Cro.  ^  M.  449/  3  Tyrwk.  287. 

(c).^A4t-rfA.794.      .  .  , 

Parh 
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Park  Hall  and  Woodseaves^  with  the  ways.  Sec,  thereto 
belonging,  to  a  trustee  who  was  to  re*convey  to  two  par<* 
ties;  and  he  had  re-conveyed  the  respective  estates 
with  the  appurtenances,  to  those  parties,  not  specifying 
the  ways.  Must  not  the  former  deed  have  been  looked 
at,  to  see  what  he  meant  to  convey?  The  whole 
would  have  been  considered  as  one  conveyance.  Aiders 
5onB.  Why  should  anyway  have  been  conveyed  to 
the  releasee  to  uses,  unless  it  was  intended  to  go  to  some 
one  through  him  ?]  All  the  estate  goes  to  him,  and 
the  ways  are  included :  but  there  is  no  reason  that  the 
way  insisted  upon  should  pass  to  either  cestui  que  use. 
The  party  claiming  is  bound  to  shew  that  the  deed  is 
clear  in  his  favour.  The  words  relative  to  a  right  of 
way  are  used  in  that  part  of  the  deed  where  they  can- 
not have  the  operation  now  contended  for,  and  omitted 
in  the  clause  which  points  out  what  the  cestui  que  use 
of  Park  Hall  and  Park  House  is  to  have. 

Sir  W.  W.  FoUett,  in  reply.  The  word  "  appur- 
tenances," in  the  clause  limiting  the  uses  as  to  Park 
Hattj  refers  back,  and  embodies  the  several  matters 
(ways,  easements,  &c.)  enumerated  in  the  previous 
clause.  There  could  have  been  no  doubt  as  to  the 
eflfect  of  the  word,  if  Park  Hall  alone  had  been  con- 
veyed in  the  form  here  used;  and  it  can  make  no 
difference  in  the  construction,  that  Park  Hall  and 
Woodseaves  are  both  conveyed  by  the  same  deed.  And 
it  is  a  material  circumstance  that,  in  the  earlier  clause, 
the  conveyance  is  of  the  ways,  easements,  &c.,  **  to  the 
said  several  messuages,"  &c.,  belonging.  This  is  not 
noticed  in  the  judgment  of  the  Court  of  King's  Bench. 
It  is  said  in  that  judgment  (p.  796.)  that  the  right  of 

way 
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l^B6i        y/Ay  could  not  pass,  because,  ^^  the  soil  itself  of  both  es- 
'Z  tates  passed ;"  and  the  words  "  all  ways  used,  occupied, 

tigainti  and  enjoyed  with  the  lands,"  could  not  *^  create  |i  right 
of  way  de  novo  in  the  very  lands  the  freehold  of  which 
was  granted  by  the  same  sentence  in  the  deed/'  That 
would  \>e  true,  if  the  freehold  of  the  two  estates  had 
vested  in  the  releasee;  but  that  was  not  so:  at  the 
foment  when  the  deed  was  executed,  the  two  estates 
passed  each  to  the  person  to  whose  use  it  was  con- 
veyed; the  cestui  que  use  of  Park  Hall  had  the  same 
estate,  and  at  the  same  time,  as  if  there  had  been  no 
release  to  an  intermediate  party.  Rights  of  way  are 
conveyed  by  this  deed,  for  some  purpose;  they  cannot 
remain  in  the  releasee ;  and,  unless  upon  the  construc- 
tion suggested  for  the  plaintiff  in  error,  it  does  not 
appear  what  becomes  of  them. 

Cur.  adv.  vuU. 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the 
.Court. 

This  case  comes  before  us  upon  a  writ  of  error, 
brought  on  a  judgment  of  the  Court  of  Eang^s  Bench, 
given  for  the  plaintiff  below,  upon  a  demurrer  to  the 
.defendants'  plea,  that  Court  having  in  effect  determined, 
^by  their  judgment,  that  the  right  of  way,  under  which 
,the  defendants  below  have  justified  the  trespasses  com- 
plained of,  did  not  pass  under  the  indenture  of  release^ 
the  finC)  and  the  recovery,  set  out  in  the  defendants' 
plea. 

There  will  be  no  necessity  for  us  to  enter  into  the 

discussion  of  the  principles  of  law,  upon  which  the 

judgqaent  of  the  Court  below  has  proceeded ;  with  res- 

•  pect  to  which  principles  there  is  no  difierenoe  in  opmion 

between 
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between  this  Court  and  the  Court  of  King^s  Bench.        1836. 
We  all  agree  that,  where  there  is  a  unity  of  seisin  of  the       

'  Jakks 

landy  and  of  the  way  over  the  land,  in  one  and  the  same  againd 
person,  the  right  of  way  is  either  extingaished  or  sus- 
pended, according  to  the  duration  of  the  respective 
estates  in  the  land  and  the  way ;  and  that,  after  such 
extinguishment,  or  during  such  suspension  of  the  rights 
the  way  cannot  pass  as  an  appurtenant  under  the  ordinary 
legal  sense  of  that  word.  We  agree  also  in  the  princi^ 
pie  laid  down  by  the  Court  of  King's  Bench,  that,  in  the 
case  of  an  unity  of  seisin,  in  order  to  pass  a  way  exis&> 
ing  in  point  of  user,  but  extinguished  or  suspended  in 
point  of  law,  the  grantor  must  either  employ  words  of 
express  grant,  or  must  describe  the  way  in  question  as 
one  ^  used  and  enjoyed  with  'the  land "  which  forms 
the  subject  matter  of  the  conveyance. 

But,  agreeing  thus  far  with  the  Court  below,  we  feel 
ourselves  compelled  to  differ  from  it  in  the  application 
of  these  principles  to  the  present  case.  For  we  think 
the  intention  of  the  grantors  to  pass  the  way  in  question 
to  the  owner  of  the  Park  Hall  estate  appears  from  the 
deed  itself,  and  that  there  are  words  contained  in  that 
deed  sufficient  to  carry  such  intention  of  the  parties 
into  effect 

It  appears  from  the  recitals  in  the  deed  that,  at  the 
time  of  its  execution,  that  is,  on  the  10th  of  Naoember 
1812,  the  Park  Hatt  estate,  in  respect  of  which  the 
right  of  way  is  claimed,  was  vested  in  the  two  sisters, 
Maria  the  wife  of  Thomas  SmaUwoody  and  Elizabeth 
Hector,  as  coparceners  in  fee,  claiming  by  descent  from 
their  father  Brooke  Hecfor;  and  that  at  the  same  time 
the  Woodseaves  House  estate,  which  comprises  the  land 
over  which  the  way  extends  and  which  came  from  their 

mother. 
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iM6.       mother,  was  vested  in  tbenrii  as  tenants  in  common  in 
T  tail  general,  under  a  settlement  made  upon  their  mother^s 

ogdntt       marriage  with  their  father  Brooke  Hector. 

There  can  be  no  doubt  therefore,  as  before  observed, 
bat  that  any  right  of  way,  which  before  the  unity  of 
seisin  of  these  two  properties  might  have  bdonged  to 
the  Park  HaU  estate,  over  the  lands  of  the  Woodaeenei 
House  Farm^  became  suspended  in  law  from  the  momoit 
when  such  unity  of  seisin  commenced ;  and  that  such 
suspension  of  the  right  would  continue  until  the  unity 
N  of  seisin  should  cease  by  the  determination  of  the  estate 

tail. 

It  appears,  however,  from  the  averment  in  the  plea, 
which  is  admitted  by  the  demurrer  to  be  true,  that, 
long  before  and  at  the  time  of  the  making  of  the  said 
indenture,  &c.,  the  occupiers  for  the  time  being- of  the 
Park  HaU  estate  had  ^^  always  been  used  to  have  and 
enjoy  a  certain  way,"  therein  described,  over  the  closes 
in  which,  &c.,  and  back  again,  ^^Jbr  the  convenient  use 
and  occupation  of  Park  HaU  aforesaid;"  and  that  such 
way  had,  before  and  at  the  time  of  the  making  of  the 
said  indenture,  &c,  ^*  been  always  held,^  used^  occupied^ 
and  enjinfed  therewith.^*  And  that  this  was  the  very 
same  way  in  dispute  between  the  parties,  is  evident,  as 
well  from  the  &ct  that  the  defendants  justify  under  it,  as 
also  because  the  plaintiff  has  not  new  assigned  the 
trespasses  as  having  been  committed  out  of  and  beyond 
this  way  so  described  in  the  plea. 

It  appears  therefore  judicially  to  the  Court  that  the 
way  in  question  is  a  way  that  has  always  existed  for  die 
convenient  use  and  enjoyment  of  Park  HaUr  and  has 
always  been  held  and  occupied  and  enjoyed  therewith; 
that  is,  not  only  before  the  unity  of  seisin  of  the  land 
and  way  over  it,  but  since  and  during  such  pni^of 

seisin, 
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seisin,  and  notwithstanding  the  legal  effect  of  it,  and  in-        &8S$. 
deed  up  to  the  very  time  of  the  execution  of  the  deed.  Jamk» 

This  being  so,  the  reasonable  inference  must  be  that,  ^mtt 
in  a  deed  making  a  partition  between  the  two  sisters,  it 
was.  the  intention  of  the  contracting  parties  that  each 
sister  should  take  the  whole  of  the  estate  allotted  to  her 
as  her  share,  in  the  same  plight  and  condition,  as  to  all  its 
conveniences  arid  means  of  enjoyment,  as  it  was  held  and 
occupied  at  the  time  such  partition  was  made ;  and  that 
no  reason  can  be  suggested,  a  priori,  for  supposing  that  a 
way  which  had  been  always  found  useful  and  convenient 
for  the  enjoyment'  of  the  Park  Hall  estate,  and.  whidi, 
for  that  purpose,  had  been  always  held  and  enjoyed  by 
the  tenants  o(  Park  Hall^  and  which  continued  so  to. be 
up  to  the  very  time  of  the  partition  made,  should  after 
the  partition  cease  to  be  held  and  enjoyed  for  the  same 
purpose  by  that  sister  to  whom  Park  Hall  was  allotted. 
Indeed,  so  strong  is  that  inference,  that  authorities  are 
not  wanting  to  shew  that,  where  a  way  has  been  extin- 
guished by  the  unity  of  seisin  of  two  estates,  by  the 
partition  of  the  two  the  way  is  revived.  <  Thus  it  is  laid 
down  as  law,  in  1  Jenkinses  Centuries^  Ca.  S7.,  that  >^  a 
way  is  extinguished  by  unity  of  possession,  and  is  re- 
vivable  afterwards  upon  a  descent  to  two  daughters, 
where  the  land  through  which,  &c.  is  allotted  to  one ; 
and  the  other  land  to  which  the  way.  belonged,  is 
allotted  to  the  other  sister ;  and  this  allotment,  without 
specialty,  to  have  the  way  anciently  used,  is  sufficient  to 
revive  it;"  and  to  the  same  point*  is  the  authoritfr  of 
'Bra.  Abr*j  title  Extinguislimentj  15,  with  this  difierenoe 
only,  that  he  adds  *<tamen  videtur  que  est  novel 
chimin." 

.  But,  independently  of  this  general  inference^ofin- 
^tentioo,  resulting  from  the  object  of  the  parties  being 

that 
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,  1856'.       <lui^  ^  efiectiog  a  partition,  we  think  the  intenUon  of 

:       the  parties,  that  the  way  should  pass,  is  to  be  ioferred 

u^aM,        more  particularly  from  the  frame  and  texture  of  the 
deed  itself. 

For  the  grantors  convey  to  Huxley^  the  grantee,  tiic 
bnds  comprised  in  Park  Hallt  and  the  lands  comprised 
in  Woodseaves  House  Farm^  and  all  waySj  pathsy  **  pap- 
iogesy**  &c^  *'  to  the  said  several  messuages,''  lands,  and 
hereditaments  '*  belonging  or  in  any  wise  appertaining, 
or  therewith  muaUy  heldj  usedf  ocagried^  or  enjcgedj  or 
accepted,''  ttc,  '^  as  part,  parcel,  or  member  thereof." 
Huxley  therefore  takes,  under  the  latter  words,  the  way 
in  question,  which,  according  to  the  allegation  in  die 
pleadings,  was  held  and  enjoyed  with  Park  Hall:  and 
we  can  assign  no  object  for  which  this  way  could  h«?e 
been  granted  to  him,  except  it  was  intended  to  pass  it 
through  him  with  the  land  itself,  upon  the  'seveial  mes 
which  are  subsequently  declared  as  to  Park  HalL 

Upon  the  first  head,  therefore,  we  think  the  intentioa 
of  the  grantors  to  pass  this  way  sufficiently  appears ;  and 
that  the  only  question  is,  whether  there  are  words  in 
the  release  sufficient,  upon  their  legal  construction,  to 
pass  such  right  of  way.  Now  the  deed  of  release,  after 
describing  the  premises  intended  to  be  conveyed  m  the 
terms  before  adverted  to,  proceeds  in  the  habendura 
thus :  —  <^  To  hold  the  said  messuages  or  tenement! 
called  Park  Hall  and  Park  House^  with  the  buildfaig% 
lands,  and  hereditaments  thereunto  belonging,  thereby 
before  granted  and  released,  and  expressed  and  intended 
so  to  be,  and  every  part  and  parcel  thereof  with  their 
and  every  of  their  appurtenances"  unto  the  said  nomas 
Huxley  and  his  heirs,  to  such  uses  as  are  therein  d^ 
clared*    The  deed  then  contains  a  covenant,  on  the  part 

of 
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of  Smallwoodj  that  he  and  his  wife  would  levy  a  find  of       18S6. 
the  Park  Hall  and  Park  House  estate,  and  that  the  said         , 
fine  so  to  be  levied  ^^  of  the  said  several  messuages  or        a&tii^ 
tenements,  lands,  hereditaments,  and  premises  thereby 
before  granted  and  released,  or  expressed  or  intended 
so  to  be,"  should  enure,  and   that  the  said   Tliomas 
Huxley  vnd  his  heirs  should  stand  seised  of  all  the  same 
messuages  or  tenements,  lands,  hereditaments,  and  pre" 
mises,  and  every  of  them,  and  of  every  part  thereof,  with 
the  appurtenances,  to  the  several  uses,  &c.  thereinafter 
declared  of  and  concerning  the  same  respectively,  (that  is 
to  say)  as  to,  for»  and  concerning  the  whole  of  the  said 
messuages  and  tenements  called  Park  Hall  and  Park 
House^  with  the  buildings,  lands,  hereditaments,   and 
appurtenances  thereunto  respectively  belonging,  to  the 
use  of  such  person,  &c.     And  we  think  that  the  word 
**  appurtenances,"  where  it  occurs  in  that  part  of  the 
habendum  which  relates  to  the  Park  Hall  estate,  and, 
again,  where  it  occurs  in  the  declaration  of  the  uses  of 
the  fine,  is  not  confined  to  that  which  is  in  legal  strict- 
ness an  appurtenant,  such  as  an  easement,  the  enjoy- 
ment whereof  has  never  been  interrupted  by  unity  of 
possession  or  extinguished  by  unity  of  seisin,  but  that  it 
will  let  in  and  comprehend  the  right  of  way  which  has 
been  **  usually  held,  used,  occupied  or  enjoyed "  with 
the  Park  Hall  and  Park  House  estate,  as  above  ex- 
pressed in  the  operative  part  of  the  deed  itself,  that  is, 
the  very  way  which  is  now  in  dispute.     The  deed  itself 
forms  a  glossary  for  the  word,  by  which  glossary  it  is  to 
be  interpreted.     (See  the  cases  to  this  point  well  col- 
lected in  the  argument  of  counsel  in  the  case  of  The 
Jdarquis  of  Cholmondeley  v.  Lord  Clinton  {a) ). 

(a)  2B.i  AH,  637. 

Vol.  IV.  S  E  It 
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18S6.  It  has  been  urged  in  argument  that,  even  if  the  word 

"  "  appurtenances "  is  capable  of  receiving  a  more  en- 

offonn  larged  meaning  from  the  context,  yet  the  way  in  and 
over  the  lands  of  the  Woodseaves  estate  did  not  and 
could  not  pass  by  those  general  words,  for  the  soil  itself 
of  both  the  estates  passed  to  the  same  trustee.  But  to 
this  it  appears  to  us  to  be  a  sufficient  answer,  that, 
whilst  the  Woodseaves  lands  are  conveyed  to  Huxley  to 
the  use  of  him  and  his  heirs,  to  the  intent  that  he  may 
suffer  a  common  recovery,  no  estate  whatever  is  con- 
veyed to  him  in  the  Park  Hall  estate,  but  he  is  a  mere 
releasee  to  uses  only.  And,  with  respect  to  such  re- 
leasee, it  is  a  known  doctrine  that,  since  the  statute,  he 
takes  no  interest  whatever  in  th  .and;  that  on  his 
account  it  can  neither  escheat  no  oe  forfeited ;  nor  is  it 
subject  either  to  dower  or  curtesy  on  account  of  his 
momentary  seisin.  And  we  know  of  no  authority,  and 
without  it  there  is  no  reason  for  holding,  that  such 
momentary  seisin^  of  the  land  shall  operate  to  extinguish 
a  right  of  way  by  unity  of  seisin. 

We  therefore  think  we  only  construe  the  deed  so  as 
to  carry  into  effect  the  manifest  intention  of  the  parties, 
when  we  hold  the  words  of  it  to  be  sufficient,  when 
explained  by  the  context,  to  carry  the  right  of  way  in 
dispute  to  the  grantee  of  the  Park  Hall  and  Park 
House  estate;  and  we  think  ourselves  justi6ed  in  such 
construction  according  to  the  well  known  principle, 
**  benigne  faciendse  sunt  interpretationes  chartarum,  ut 
res  magis  valeat  quam  pereat" 

On  these  grounds  we  give  judgment  of  reversal. 

Judgment  reversed. 


CASES 


ARGUED  AND  DETERMINED 


Court  of  KING'S  BENCH, 

AND 
UPON  WRITS  OF  ERROR  FROM  THAT  COURT  TO  THE 

EXCHEQUER   CHAMBER, 


Easter  Term, 

In  the  Sixth  Year  of  the  Reign  of  William  IV. 


The  Judges  who  usually  sat  in  Banc  this  term  were, 
Lord  Denman  C.  J.  Patteson  J. 

LlTTLEDALE  J.  CoLERIDGE  J. 


REGULA  GENERALIS. 

Easter  Term^  18S6. 

(Read  in  Court,  Monday^  April  ISth.) 

It  is  ORDERED,  That  the  several  Masters  and  Pro- 
thonotaries  for  the  time  being  of  the  Courts  of  King's 
Bench,  Common  Pleas,  and  Exchequer,  respectively, 
together  with  Thomas  Adlingtoriy  Jonathan  Brundreti, 
George  Frere^  James  WiUiam  Freshfieid^  James  HaUj 
3  £  2  Bryan 


18S6. 
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1836.        Bryan  Holme^  William  Lorwcj  Edward  Rowland  Picker^ 

,    ing,  Samuel  White  Sweet,  William  Tooke,  Richard  White, 

and  Edward  Archer  Wilde,  gentlemen,  attorneys,  be  and 
the  same  are  hereby  appointed  examiners  for  one  year 
now  next  ensuing,  to  examine  all  such  persons  as  shall 
desire  to  be  admitted  attorneys  of  all  or  either  of  the 
said  Courts,  from  and  after  the  last  day  of  this  present 
term,  and  that  any,  five  of  the  said  examiners,  one  of 
them  being  one  of  the  said  Masters  or  Prothonotaries, 
shall  be  competent  to  conduct  the  said  examination  in 
pursuance  of  and  subject  to  the  provisions  of  the  rule 
of  all  the  said  courts  made  in  this  behalf  in  Hilary  term 
last  past. 

Signed  Denman.  W.  Bollamd. 

N.  C.  TiNDAL.  J.  B.  BoSANgUET. 

Abinger.  E.  H.  Aldersom. 

J.  A.  Park.  J.  Paiteson. 

J.  Littledale.  J.  Gurney. 

J.  Vaughan.  J.  Williams. 

J.  Parke.  J.  T.  Coleridge. 


REGULATIONS 


Approved  by  the  Judges  in  Easter  term,  1836, 

For  the  Examination  of  Persons  applying  to  be  admitted 
as  Attorneys  of  the  Courts  of  King's  Bench,  Common 
Pleas^  or  Exchequer,  pursuant  to  the  Rule  of  Court 
madjB  in  Hilary  Term,  1836. 

Whereas  by  a  rule  of  the  Courts  of  King's  Bench, 
Common  Pleas,  and  Exchequer,  nmde  in  Hilary  term, 
18S6,  it  was  ordered,  that  the  several  Masters  and 

Pro. 
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Prothonotaries,  &c.  [reciting  Rule  Hil.  T,  6  W.  4,,  antfe,        ISSei 
p.  744.],  — 

And  whereas,  by  a  rule  of  all  the  said  Courts  made 
in  this  present  Easter  term,  it  was  ordered,  that  the 
several  Masters  and  Prothonotaries  for  the  time  be- 
ing of  the  said  courts  respectively,  together  with  Tho* 
mas  Adlington^  &c*  [reciting  Rule  of  this  term,  ant^, 
p.  767.], 

In  pursuance  of  the  said  Rules,  the  following  regu- 
lations for  conducting  the  said  examinations  have  been 
submitted  to,  and  approved  by,  the  Judges  of  the  said 
Courts :  — 

L  That  every  person  applying  to  be  admitted  an 
attorney  of  any  of  the  said  courts,  pursuant  to  the  said 
Rules,  shall,  within  the  first  seven  days  of  the  term  in 
which  he  is  desirous  of  being  admitted,  leave,  or  cause 
to  be  left,  with  the  secretary  of  the  said  Incorporated 
Law  Society,  his  articles  of  clerkship  duly  stamped^ 
and  also  any  assignment  which  may  have  been  made 
thereof,  together  with  answers  to  the  several  questions 
hereunto  annexed,  signed  by  the  applicant,  and  also  by' 
the  attorney  or  attorneys  with  whom  he  shall  have 
served  his  clerkship. 

n.  That,  in  case  the  applicant  shall  shew  suflScient 
cmuse^  to  the  satisfaction  of  the  examiners,  why  the  first 
regulation  cannot  be  fully  complied  with,  it  shall  be  in 
the  power  of  the  said  examiners,  upon  sufficient  proof 
being  given  of  the  same,  to  dispense  with  any  part  of  the 
first  regulation  that  they  may  think  fit  and  reasonable. 

III.  That  every  person  applying  for  admission  shall 
also,  if  required,  sign  and  leave,  or  cause  to  be  left, 
urith  the  secretary  of  the  said  society,  answers  in  writing 
to  such  other  written  or  printed  questions  as  shall  be 

S  E  3  proposed 
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1836.  proposed  by  the  said  examiners  touching  his  said  ser- 
^■"^  vice  and  conduct;  and  shall*  also,  if  required,  attend  the 
said  eicaminers  personally,  for  the  purpose  of  giving 
further  explanations  touching  the  same;  and  shall  also, 
if  required,  procure  the  attorney  or  attorneys  with 
whom  he  shall  have  served  his  clerkship  as  aforesaid, 
to  answer,  either  personally  or  in  writing,  any  ques- 
tions touching  such  service  or  conduct,  or  shall  make 
proof  to  the  satisfaction  of  the  said  examiners  of  his 
inability  to  procure  the  same. 

IV.  That  every  person  so  applying  shall  also  attend 
the  said  examiners  at  the  hall  of  the  said  society,  at 
such  time  or  times  as  shall  be  appointed  for  that  pur- 
pose, pursuant  to  the  said  rule,  as  the  said  examiners 
shall  appoint,  and  shall  answer  such  questions  as  the 
said  examiners  shall  then  and  there  put  to  him,  by 
written  or  printed  papers,  touching  his  fitness  and  capa- 
city to  act  as  an  attorney. 

V.  That,  upon  compliance  with  the  aforesaid  regu- 
lations, and  if  the  major  part  of  the  said  examiners, 
actually  present  at  and  conducting  the  said  exambation 
(one  of  them  being  one  of  the  said  Masters  or  Frotho- 
notaries),  shall  be  satisfied  as  to  the  fitness  and  capacity 
of  the  person  so  applying  to  act  as  an  attorney,  the  said 
exammers  so  present,  or  the  major  part  of  them,  shall 
certify  the  same  under  their  hands  in  the  following 
form,  viz. :  — 

In  pursuance  of  the  rules  made  in  Hilary  and  Easier 
terms,  18  36,  of  the  Courts  of  King's  Bench,  Common 
Pleas,  and  Exchequer,  we,  being  the  major  part  of  the 
examiners,  actually  present  at,  and  conducting  the  exa- 
mination of  A.  B.,  of  &C.,  do  hereby  certify,  that  we 
have  examined  the  said  A.  JB.  as  required  by  the  said 

rules, 
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rules,  and  we  do  testify  that  the  said  A.  B.  is  fit  and        1856. 
capable  to  act  as  an  attorney  of  the  said  courts. 

Denman.  W.  Bolland. 

N.  C.  TiNDAL.  J.  B.  BOSANQUET. 

Abinger,  E.  H.  Alderson. 

J.  A.  Park.  J.  Pattesok. 

J.  LiTTLEDALE.  J.  GURNEY. 

S.  Gaselee.  J.  Williams. 

J.  Vaughan.  J.  T.  Coleridge. 

J.  Parke. 


QUESTIONS  as  TO  DUE  SERVICE, 
To  be  answered  by  the  Clerk, 

t.  What  was  your  age  on  the  day  of  the  date  of  your  articles  ? 

II.  HaTe  you  served  the  whole  term  of  your  articles  at  the  office  where 
the  attorney  or  attorneys,  to  whom  you  were  articled  or  assigned,  carried 
on  his  or  their  business  ?  and,  if  not,  state  the  reason. 

III.  Have  you  at  any  time  during  the  term  of  your  articles  been 
absent  without  the  permission  of  the  attorney  or  attorneys  to  whom  you 
were  articled  or  assigned  ?  and,  if  so,  state  the  length  and  occasions  of 
such  absence. 

IV.  Have  you,  during  the  period  of  your  articles,  been  engaged  or 
concerned  in  any  profession,  business,  or  employment,  other  than  your 
professional  employment  as  clerk  to  the  attorney  or  attorneys  to  whom 
you  were  articled  or  assigned  ? 

V.  Have  you,  since  the  expiration  of  your  articles,  been  engaged  or 
concerned,  and  for  how  long  time,  in  any  and  what  profession,  trade* 
business,  or  employment,  other  than  the  profession  of  an  attorney  or 
solicitor  ? 

QUESTIONS  AS  TO  DUE  SERVICE, 

To  be  answered  by  the  Attorney. 

I.  Has  A,  B.  serred  the  whole  term  of  his  ardclea  at  the  office  where 
you  carry  on  your  business  ?  and,  if  not,  state  the  reason  ? 

II.  Has  the  said  A.  fi.,  at  any  time  during  the  term  of  his  articles, 
been  absent  without  your  permission  ?  and,  if  so,  state  the  length  and 
occasions  of  such  absence. 

3  E  4  "I-  M- 
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18S6.  I^I*  Has  the  said  A»  B,,  during  the  period  of  his  articleB,  been  M* 

»  gaged  or  conoeraed  in  any  profession,  business,  or  cmplojmeBti  other 

than  his  professional  employment  as  your  articled  clerk  ? 

IV.  Has  the  said  jt.  B,,  during  the  whole  term  of  his  clerkship,  with 
the  exceptions  above  mentioned,  been  faithfully  and  diligently  employed 
in  your  professional  business  of  an  attorney  or  solicitor  ? 

V.  Has  the  said  A,  B.,  since  the  expiration  of  his  articles,  been  en- 
gaged or  concerned,  and  for  how  long  time,  in  any  and  what  professioay 
trade,  business,  or  employment,  other  than  the  profession  of  an  attorney 
or  solicitor  ? 

And  I  do  hereby  certify  that  the  said  ji,  B.  hath  duly  and  faithfully 
senred  under  his  articles  of  clerkship  (or  assignment,  as  the  case  may  be) 
bearing  date  &c.,  for  the  term  therein  expressed,  and  that  he  is  a  fit  and 
proper  person  to  be  admitted  an  attorney. 


In  the  Common  Law  Courts,  at  the  Judg^*  Chambers,  and  at  all  the 
Law  Offices,  the  following  notice  was  posted  up  :  — 

Examination  of  Attorneys  under  the  Rules  of  Hilary  and  Easter 
Terms,  183$. 

The  articles  of  clerkship,  and  answers  to  questions  toudiing  the  doe 
service  and  good  conduct  of  persons  applying  to  be  odmitted  attorneys, 
are  to  be  left  with  the  secretary  of  the  Incorporated  Law  Society,  at  the 
hall  in  Chancery  Lane,  within  the  first  seven  days  of  term  (vis.  between 
the  23d  and  30th  of  May  inclusive} . 

The  first  examination  will  take  place  at  the  hall  of  the  Incorporated 
Law  Society,  on  Saturday,  the  4th  of  June,  and  commence  at  ten  o'clock 
in  the  forenoon.  The  applicants  are  required  to  attend  in  (he  hall  at  half- 
past  nine  on  the  day  of  examination. 

Application  for  further  information  may  be  made  to  the  secretary. 
]  7th  May  1836.  M,  Mavgham. 
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1836; 


Ex  parte  Chapman,  Esquire.  Friday, 

^  ^  jtprUiStb. 

SIR  JOHN  CAMPBELL,  Attorney-General,  on  The  Court  will 
behalf  of  John  Chapman,  Esquire,  a  magistrate  of  the  criminal  in- 
borough  of  Bridgcwater,  moved  for  a  rule  to  shew  cause  calling  m  ma- 
why  a  criminal  information  should  not  issue  against  John  f^usnVl»im* 
William  Trevor  and  his  son.    The  son  had  held  the  place  ?^  ""jfco^^^f 

*^  in  reference  to 

of  clerk  to  the  magistrates  of  the  borough,  up  to  February  ^^"  *'YL"*  *^ 
last,  when  the  other  macristrates,  in  Mr.  Chapman^  ab-^romanelection 

,  ,  .  /„   ,        «.         il,  .       of  clerk  to  the 

sence,  elected  another  person  to  nil  the  office.   Treoor,  the  magistrates,  and 
father,  subsequently  complained  in  violent  terms  to  Mr.  repetition  of  the 
Chapman  of  the  transaction,  and  repeatedly  called  him  "h^new  wuch 
a  liar,  and,  in  the  presence  of  several  persons,  said  that  ""f ^^e*^",^"* 
he  was  unfit  to  be  a  mairistrate,  and  added  that  he  ""^***  ^^ 

^  appear  an  in- 

should  hear  the  same  every  time  he  came  into  the  town,  tendon  to  pro- 
voke a  breach 
It  was  also  sworn  that  Trevor,  the  son,  had  stated  that  of  the  peace. 

Mr.  Chapman  had  absented  himself  from  the  election  on 
purpose.  [Lord  Denman  C.  J.  How  could  you  frame 
an  indictment  on  these  facts  ?]  They  would  support  a 
charge  that  the  two  conspired  to  defame  Mr.  ChapmarC^ 
character  as  a  magistrate.  There  is  at  all  events  evi- 
dence for  a  jury,  that  the  words  were  spoken  of  him  in 
his  character  of  magistrate ;  and  it  may,  therefore,  be 
laid  as  a  misdemeanor,  independently  of  the  conspiracy. 
It  certainly  is  not  alleged  that  there  was  an  intent  to 
provoke  a  breach  of  the  peace. 

Lord  Denman  C.  J.    I  think  it  would  not  be  proper 
to  grant  this  rule.     I  do  not  see  my  way  clearly  enough 

to 
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1856« 


Ex  pirto 
Cbatuam, 


to  treat  this  as  a  misdemeanor.  I  recollect  a  case 
where  a  rule  was  granted  for  words  spoken  against  a 
magistrate,  which  was  afterwards  discharged,  because 
they  appeared  to  be  spoken  with  reference,  not  to  his 
conduct  as  a  magistrate,  but  to.  his  voting  as  an  elector 
to  some  office.  In  the  present  case  I  at  first  thought 
the  tendency  of  the  words  had  been  to  provoke  a  breach 
of  the  peape. 

Patteson  and  Coleridge  Js.  (a)  concurred. 

Rule  refused. 


(a)  Littledale  J.  wu  mbsent  on  t^e  Western  circuit. 


Apnllfitiu 


Hopkins  against  James  Crowe. 


^m'^riolr*  T^^^^^^^  ^^^  assaulting  and  seizing  plaintiff,  com- 
baTiog  brought         pelling  him  to  go  to  a  station*house  of  the  police, 

borne  the  hone  -    . 

apparently         and  imprisoning   him   there.     Plea,  Not  Guilty.     On 

much  ill.uaed        ,  .ii/«         ▼^▼^  ^»  «         •• 

by  him,  the  the  trial  before  Lord  Denman  C.  J.  at  the  sittings  in 

theo«rn^*s  Middlesex  after  last  term,  it  appeared  that  the  defend- 

i^^iice^^***  ant's  father,  Bcibert  Crawe^  a  proprietor  of  cabriolets, 

S!^th!«*th^^^  had  employed  the  plaintiff  as  a  driver :  that  the  plaintiff 

driver  had  ill-  one  night,  at  a  late  hour,  having  been  out  with  a  cabri- 

used  the  horse.  ®    ^  »  © 

The  policeman    olet  and  horse  belonging  to  Robert  Crowe,  brought  the 

■aid  that,  if  the  ^    ^  ..,  j 

complainant  horse  home  much  distressed,  and  apparently  ill-used : 
driver  with  that  the  defendant,  who  was  sitting  up  (in  the  absence 
boTM,  be  would  ^^  ^^  father),  called  in  a  policeman  and  said  to  him, 

take  him  into 

custody;  the 

complainant  said,*"  I  do;*'  and  the  policeman  apprehended  the  driver,  under  stat.  5& 

6  r.  4.  c  59.  *.  9. 

Held,  that  the  complainant  must  be  considered,  not  as  a  party  giving  information  to 
the  officer  in  consequence  of  which  he  was  arrested,  but  as  a  principal  causing  the  arrest  to 
be  made ;  and  that  he  was  not  entitled  to  notice  of  action,  which  the  statute  requires  to  be 
given  to  persons  sued  for  anything  done  in  pursuance  of  it 

"  Here 


Cftowx. 
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^^  Here  is  a  man  who  has  brought  me  home  no  money,  18S6i> 
and  has  ill-used  my  horse;  I  shall  give  him  in  charge:''  JI 
that  the  policeman  said  he  could  have  nothbg  to  do  ogmu 
with  the  money,  but  that,  if  the  defendant  charged  the 
plaintiff  with  cruelty  to  the  horse,  he  would  take  him 
into  custody :  that  the  defendant  said,  ^*  I  do,"  and  the 
policeman  thereupon  took  the  plaintiff  to  the  station- 
house,  where  the  defendant  charged  him  before  the  in- 
spector with  ill-using  the  horse.  Sir  F.  Pollock^  for 
the  defendant,  submitted  that,  if  he  had  a  bon&  fide  in- 
tention to  act  under  the  statute  5  &  6  ^  4.  c.  59.  sects. 
2  and  9,  he  was  entitled  to  notice  of  action  under 
sect.  19  (a) :  and,  further,  that  the  acts  done  by  him  were 
justified  by  sect.  9.  The  Lord  Chief  Justice  held  that 
the  defendant,  not  being  the  owner  of  the  horse,  was 
not  within  the  protection  of  the  act,  or  entitled  to  no- 
tice, if  he  had  directed  the  constable  to  apprehend  the 
plaintiff.     His  Lordship  refused  to  put  the  question  of 

(a)  Stat.  5  &  6  IT.  4.  c.  59.  t.  S.  imposes  penalties  (to  be  recovered 
on  conviction  before  a  justice)  upon  persons  wantonly  and  cruelly  ill- 
treating  any  borae,  &c. 

Sect.  9.  is  as  follows :  —  <<  And,  for  the  more  easy  and  effectual  appre- 
hension of  all  offenders  against  this  act,  be  it  further  enacted,  That  when 
and  so  often  as  any  of  the  said  offences  shall  happen  it  shall  and  may  be 
lawful  to  or  for  any  constable  or  other  peace  officer,  or  for  the  owner  of 
any  such  cattle  or  animal,  upon  view  thereof,  or  upon  the  information  of 
any  other  person  (who  shall  declare  his,  her,  or  their  name  or  names  and 
place  or  places  of  abode  to  the  said  constable  or  other  peace  officer),  to 
sdse  and  secure  by  the  authority  of  this  act,  and  forthwith  and  without 
any  other  authority  or  warrant  to  convey  any  such  offender  before  any 
one  justice  of  the  peace  within  whose  jurisdiction  the  offence  shaU  hav« 
been  committed,  to  be  dealt  with  according  to  law.*' 

Sect.  19.  enacts,  that  in  all  actions  "  for  any  thing  done  in  pursuance 
or  under  the  authority  of  this  act,**  fourteen  days'  nodce  in  wridng  of 
such  action  and  the  cause  thereof,  shall  be  given  to  the  defendant,  who 
may  plead  the  general  issue  and  give  this  act  and  any  other  matter  in 
evidence  \  and,  if  notice  of  such  action  shall  not  have  been  given  in  man- 
ner aforesaid,  the  jury  shall  find  a  verdict  for  the  defendant. 

bona 


CASES  IN  EASTER  TERM 

bona  fides  to  the  jury,  but  told  tbem  that,  if  the  defend- 
^  '  aut  bad  not  directed  the  constable  to  apprehend,  but 

againMt        had  merely  given  him  informatioUi  he  was  entitled  to  a 

verdict.     The  jury  found  for  the  plaintifi^  damages  5/. 

Sir  jP.  PoUock  now  moved,  by  permission,  for  a  rule 
to  shew  cause  why  a  nonsuit  should  not  be  entered. 
The  defendant  might  reasonably  suppose  that  he  was 
acting  under  the  statute ;  and  he  was  therefore  entitled 
to  notice.  If  he  had  been  the  owner,  he  would  himself 
have  been  warranted  in  apprehending  the  plaintiff 
But  any  person  may  give  information  to  an  oflScer  for 
the  purpose  of  causing  an  offender  against  the  act  to 
be  apprehended ;  and  the  defendant,  though  not  present 
at  the  ill  usage,  was  justified,  by  what  he  saw,  in 
making  a  charge  against  the  plaintifi;  If,  in  so  doings 
he  did  not  use  sufficient  caution  and  particularity,  he 
was  still  acting  in  pursuance  of  the  statute,  and  endtled 
to  the  protection  of  notice,  even  if  he  was  not  altogether 
justified.  Pratt  v.  HiUman  (a),  where  the  defendant, 
having  proceeded  erroneously  under  the  Building  Act, 
14  G.  S.  c.  78.,  was  held  entitled  to  notice  under  that 
act,  is  a  similar  case  in  principle.  \PaUe9(mi.  The 
persons  justified  by  sect-  9  of  this  act  are  a  constable  or 
the  owner,  acting  upon  view  or  information  given  as  is 
there  pointed  out  It  is  not  under  the  statute  that  per- 
sons are  enabled  to  give  information ;  any  one  might  do 
that,  at  common  law.]'  At  least,  if  a  party  give  it,  but 
without  sufficient  particularity,  he  is  not,  therefore^  liable 
to  an  action  for  false  imprisonment  [Patteson  J.  Your 
argument  would  come  to  this,  that  the  action  ou^^t  to 
have  been  for  maliciously  charging  tlie  plaintiff.]     The 

(«)  AB,  iC  269. 

question 
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question  is,  whether  the  defendant  ^really  intended  to        1836. 
act  under  the  statute.     The  word  "  information  "  must 

IIOPKINI 

be  taken  in  the  popular,  not  the  legal,  sense.  against 


Patteson  J.  {a)  This  case  is  very  clear.  It  was 
proved  that  the  defendant  not  only  told  the  officer 
something  which  he  professed  to  know,  but  took  upon 
himself  to  direct  the  officer  to  apprehend  the  plaintiffi 
He  made  the  officer  his  servant  for  that  purpose ;  and 
he  is,  therefore,  liable  in  trespass.  Then  is  he  entitled 
to  the  protection  of  the  statute  ?  Section  9  of  stat.  5 
&  6  ^.  4.  C.59.  extends  only  to  an  officer,  or  the  owner 
of  an  animal  ill  treated,  acting  upon  view  or  information. 
The  defendant  was  neither  officer  nor  owner.  It  is 
said,  that  he  was,  nevertheless,  entitled  to  the  protection 
of  notice,  because  he  acted  bona  fide.  But  to  what 
extent  would  such  a  rule  go  ?  For  example,  by  a  late 
act  as  to  game,  persons  trespassing  on  lands  may,  in 
certain  cases,  be  arrested  by  the  occupier  of  the  land  or 
bis  servant,  or  other  persons  having  certain  authorities ; 
and,  in  actions  for  anything  done  in  pursuance  of  that 
act,  notice  of  action  is  required,  and  other  restrictions 
are  imposed  (&).  According  to  the  argument  used  to 
day,  a  person  not  being  owner  or  occupier  of  the  lands, 
nor  otherwise  authorised,  but  thinking  himself  entitled 
to  act,  might  arrest  a  trespasser,  and,  if  sued,  insist 
upon  tlie  protections  of  the  statute.  In  Pratt  v.  Hill'- 
man  (c)  the  defendant  was  the  party  described  by  sec- 
tion 42  of  the  Building  Act,  14  G.  3.  r.  78.,  and  having 
the  right  to  proceed  under  that  clause,  thopgh  he  had 
taken  a  wrong  step;  he  was  consequently  entitled  to 

(a)  JJUkdaie  J.  was  absent     See  page  774.  antd. 

(6)  1  &  S  r.  4.  c.  88.  tt.  3h  47.  (c)  4B.fC.  S69. 

notice 


Chows. 
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1836.  notice  under  section  100  of  the  same  act.     The  defend- 

";  ant  here  is  not  the  person  described  by  stat.  5  &  6  fF.  4. 

agaiMi  C.  59.  S.  9. 


Cbows. 


Coleridge  J.  It  is  not  necessary  to  infringe  upon 
the  case  of  Pratt  v.  HiUman  (a),  or  upon  many  others 
which  shew  that,  where  a  person  has  actually  proceeded 
under  a  statute  giving  the  kind  of  protection  here 
claimed,  he  is  entitled  to  the  benefit  of  such  statute,  if 
he  bonfi  fide  intended  to  act  in  pursuance  of  it.  Here^ 
the  defendant  is  not  brought  within  the  act.  If  he  had 
been  a  mere  informer,  sued  as  having  given  a  defective 
or  overcharged  information,  he  might  have  been  pro- 
tected, according  to  the  argument  used  to^ay :  but  he 
was  a  principal,  making  an  arrest  by  the  hand  of  the 
police  officer. 

Lord  Denman  C.  J.  I  think  that  a  verdict  contrary 
to  that  given  would  have  been  wrong.  The  words 
used  by  the  defendant  were,  in  effect,  a  direction  to  the 
officer  to  arrest ;  and  the  defendant  was  not  the  de* 
scription  of  person  authorised  by  the  statute  to  arrest, 
or  entitled  to  protection  according  to  the  cases  which 
have  been  referred  to.  The  ninth  section  applies  only 
to  an  owner  or  peace-officer  himself  seeing  the  nuisance 
of  cruelty  committed,  or  having  information  of  it  firom 
another  person,  as  directed  by  the  statute.  But  the 
information  meant  is  not  the  kind  of  communication 
made  in  this  case :  it  is  to  be  a  substitute  for  view. 
To  say,  "  I  charge  this  person  with  cruelty  to  the 
horse,"  is  giving  no  information. 

Rule  refused. 

(•)  4  A  4- C.  269. 
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18S6. 


In  the  Matter  of  Hancock.  stuurdt^, 

April  I6tb. 

gIR  W.  W.  FOLLETT  wpipYxeA  that  George  Hancock  j^  coun 
might  be  admitted  an  attorney  of  this  Court  on  the  last  •^}^^^  •»  ^ 

^  ^  attorney  to  be 

day  of  this  term,  without  ffivinir  a  full  term's  notice.     It  «dmitted  whh- 
appeared  that  G.  H.  had  served  his  time  under  articles,  ^rm'%  notice, 

where  all  the 

that  he  had  intended  to  leave  England  about  the  end  other  requisites 
of  next  Trinity  term,  for  the  purpose  of  practising  as  plied  with,  and 
an   attorney  in   the   superior  courts  at  Bombay;   for  |^*eiSentiai  to 
which  purpose  it  was  essential  that  he  should  be  ad-  J,"  profeslbn'* 
mitted  in  a  superior  court  in  this  country:  that  his  ^^}^^j^^ 
brother  (from  circumstances  mentioned  in  the  affidavit)  ^^ove  the 

regular  time 

was  obliged  to  proceed  to  Bombay  speedily,  and  had  of  notice  would 
taken  his  passage  on  board  a  ship  which  was  under  an  application  waa 
engagement  to  the  East  India  Company  to  sail  on  the  second  day  of 
9th  of  May  next  (last  day  of  Easter  term),  and  that  jJelSSMton 
the  brother  would,  during  the  voyage,  instruct  G.  H.  T^  ^^^'T*  ^ 
in  the  Hindostanee  language,  which  would  be  of  great  ^yof^« 

same  term* 

service  to  him  in  his  profession.  Other  circumstances 
were  stated,  shewing  that  it  was  important  to  G.  H. 
in  his  profession  to  accompany  his  brother  on  the 
voyage;  and  it  was  further  stated  that  the  brother 
would  be  obliged  to  quit  Bombay  immediately  on  his 
arrival.  Notices  had  been  affixed  at  the  King's  Bench 
Office,  at  the  Judges'  chambers,  and  on  the  outside  of 
the  Court,  and  had  been  left  with  the  secretary  of  the 
Incorporated  Law  Society,  stating  the  usual  particulars, 
and  also  the  intention  to  make  this  application.  The 
application  had  been  made  before  Patteson  J.  at  cham- 
bers ;  but  the  learned  judge  doubted  whether  he  had 

the 
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1836.        the  requisite  power  at  chambers.     Sir   TV,   W.  FoUett 
tier  of  ^^^  referred  to  Ex  parte  Hulme  (a). 


Uamcocx. 


Per  Curiam  (i).  Ordered,  that  the  said  George  Han^ 
cock  be  sworn,  enrolled,  and  admitted  an  attorney  of  this 
Court,  on  the  Inst  day  of  this  term,  upon  producing  all 
the  necessary  documents  for  that  purpose. 

(a)  ADotoL  p.  C.  88. 

(6)  Lord  Denman  C.  J.,  Pattnon  and  Coilendge  Ju 


Mcnday,  lo  the  Matter  of  Ridley. 

April  \  bth. 

A  party  apply-  f\^  ^^  ^^^^  ^^7  ^^  ^^^  ^^^"^  (^)  ^  ^-  Watson  applied 

first  day  of  ^^r  the  admission  of  an  attorney  during  the  term. 

i^"d!iihted'a^  After  the  service  under  his  articles,  he  had,  in  May  1835, 

**^'^"had"  *^*'  changed  his  name  from  that  which  he  bore  during  the 

aflSxedbitt  service,  to  RidleVi  and  had  always   been  known  and 

notices  in  a  ^     "^ 

name  which  he  done  all  acts  since  by  that  name.     He  had  subsequently 

had  talcen  since  ««. 

the  expiration  hxed  up  his  notices  under  the  name  of  Ridley^  without 
having  served  atiy  reference  to  his  former  name.  Tliere  did  not 
nam"?  to*^  which  appcar  to  be  any  reason  to  suppose  that  he  had  not 
not^fir  The  «^d  ^^^^  fi^^-  ^-  ^-  ^"i^atson  contended  that  this 
Court  allowed    ^^s  a  Compliance  with  the  rule  of  T.  SI  G.  3-  lb)  which 

bim  to  be  ad-  *^  ^   ' 

milted,  after      uses  Only  the  word  "  name." 

affixing  notices 

in  both  names  Cur.  adv.  Vtdt. 

for  the  rest  of 

Hatter  term. 

This  day.  Lord  Denman  C.  J.  said  that  the  party 
might  fix  up  notices  stating  both  names,  to  remain 
during  the  whole  of  this  term,  and,  if  no  caveat  was 
then  entered,  he  might  be  admitted  at  the  end  of  the 
term. 

(a)  Before  Lord  Denman  C.  J.,  Patteion  and  CUetid^  Ja. 
(6)  4  T.  JR.  S79. 


IN  THE  Sixth  Year  or  WILLIAM  IV. 


In  the  Matter  of  Prangley.  Monday, 

April  18th. 

TW'OTICE  had  been  given  to  the  Master,  by  PrangjLey^  Three  cl*y»' 

on  the  12th  of  this  month,  of  his  intention  to  apply  be^en^ 

for  admission  as  an  attorney  in  next  term.     The  Master  ^aerSenile 

received  the  notice,  but  was  doubtful  as  to  its  validity,  of-^i/.  6  IT.  4., 

•''   by  persons  ap- 

term  besinninir  on  the  15th,  and  the  rule  o(  H.6W.  4.  piy>°g  ^  ^ 

,^  .  •dmitted  attor- 

s.  5.  {a)  requiring  three  days'  notice  at  the  least  before  nejs,  exclusive 

1  n    %  m\  of  the  day  on 

the  commencement  of  the  term.     1  he  case  was  men-  which  the 
tioned  to  the  Court,  at  the  Master's  suggestion,  on  the  and  of  itbrsnt 
first  day  ofthis  term,  by  ^^J^ix 


SteeTj  who  contended  that  the  notice  was  given  in 
good  time,  and  referred  to  the  rule  H.  2  W.  4.  VIIL(&), 
as  shewing  that  one  day  should  be  taken  inclusively  and 
the  other  exclusively,  and  stated  that  the  applicant  had 
acted  bonft*fide  upon  such  a  construction  of  the  rule 
H.  6  fV.it.  [Lord  Denman  C.  J.  We  will  confer  with 
the  other  Judges.] 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.  now  said,  tn  the  present  case 
we  will  consider  the  three  days,  one  inclusive  and  the 
other  exclusive,  as  a  su£5cient  notice:  but  in  future 
there  must  be  three  clear  days,  at  the  least,  between 
the  day  on  which  the  notice  was  given,  and  the  first  day 
of  the  term  to  which  it  relates. 

.       (a)  Aotd,  747.  (h)  S  B.  i  Ad,  39S. 
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Monday,  DoE  OD  the  Demisc  of  Ogle  and  Others  agatnsi 

ApnllSth,  "       _.- 

ViCKERS. 


r.  mortgaged  "C^JECTMENT  for  land  in  Shropshire.  On  the  trial, 
o";  afterwards,  *^t  the  last  Shrewsbury  assizes,  before  Williams  J^ 

K^^'m  *^  lessors  of  the  plaintiff  proved  that  in   1824  the 

possession,  &,  defendant  executed  a  mortirafire  to  them,  of  the  lands 

claiming  by  a  "o  o  ' 

title  anterior  to  Jn  question,  in  fee.     Subsequendy,  the  Earl  of  Shrews- 

the  mortgage,  *  .  . 

brought  eject-    bwy  and  the  Earl  of  Berwick  brought  ejectment  against 

roent  against 

r.,  and  aver-  the  defendant,  who  was  still  in  possession,  each  for  one 

against  him  by  undivided   third   part  of  the  lands,   claiming   by  tide 

je^^^arb^tra-  anterior  to  the  mortgage;  and,  on  the  trial  in  1829,  a 

ka»e".*should  verdict  was  taken  by  consent  for  the  plaintiff,  subject  to 

grant  to  F.  ^jjg  Q^^rd  of  a  barrister,  who  was  to  direct  what  lease  the 

S.  granted  a 

lease  to  F.,  in     then  lessors  of  the  plaintiff  should  grant  to  the  defendant 

pursuance  of  ^ 

tbeawardmade.  The  arbitrator  awarded  that  a  lease,  on  certain  terms, 
could  not  set  should  be  granted  to  the  defendant,  of  the  two  thirds, 
as  an  answer  by  the  Earls  of  Shrewsbury  and  Berwick^  which  lease 
mem  brought  ^*^  afterwards  executed,  and  was  unexpired  at  the  time 
^  of  the  present  action.     The  defendant  had  now  suffered 

judgment  as  to  one  undivided  third,  and  contended 
that  the  plaintiffs  could  not  recover  the  other  two  undi- 
vided third  parts,  as  the  defendant  held  them  by  a  tide 
acquired  subsequently  to  the  mortgage,  and  upon  which 
the  mortgage  could  not  operate.  The  learned  Judge 
was  of  opinion  that  the  defendant  was  not  entitled  to 
insist  upon  this  lease,  as  against  the  mortgagees,  and 
directed  a  verdict  for  the  plaintiff. 


Talfimrd 
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Talfourd  Seijt.  now  moved  for  a  rule  to'  shew  cause 
why  the  verdict  should  not  be  set  aside  for  misdirection, 
and  a  new  trial  had.  The  defendant  must  be  considered 
as  having  acquired  a  fresh  title  since  the  mortgage. 
The  mortgagees  have  only  such  title  as  the  defendant 
had  before  the  lease.  The  doctrine  of  estoppel  is  in- 
applicable here;  though,  perhaps,  a  court  of  equity 
might  regard  the  defendant  as  trustee  for  the  lessors  of 
the  plaintiff  in  the  present  case,  on  the  ground  that  he 
was  bound  to  perfect  his  title  for  his  mortgagees;  or, 
.  probably,  he  might  be  ordered  to  assign  the  lease  to 
them.  But,  in  point  of  law,  he  stands  in  the  same 
situation  as  if  he  had  been  actually  evicted,  and  had 
bought  the  land  from  the  party  evicting. 


788 


1836. 

DoK  dem. 
Oglb 

ViCKXAS. 


Lord  Denman  C.  J.  He  mortgages  the  land  as  his 
own ;  then  ejectment  is  brought  against  him  by  a  third 
party,  in  which  he  consents  to  a  verdict,  and  takes  a 
fresh  lease  from  that  party :  what  effect  can  this  have 
as  between  himself  and  his  mortgagees  ? 

LiTTLED  ALE  J.  If  he  fouud  that  the  Earls  of  Shrews- 
bun/  and  Berwick  had  a  title  superior  to  his  own,  it  was 
his  duty  to  get  a  good  title.  He  cannot  set  up  such  a 
title,  after  he  has  obtained  it,  as  an  answer  to  this 
ejectment. 

Patteson  and  Coleridge  Js.  concurred. 

Rule  reftised  (a)* 

(a)  See  Doe  dem.  Sunt  ▼.  O^tan,  809.  pott. 
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1836. 


j/ondc^  j)oj.  Qn  the  several  Demises  of  John  Mee  and 

Jpnl  18tfa. 

Thomas  Leigh^  of  John  Mee,  of  Thomas 
Leigh,  and  of  Jane  Lightfoot  Mee,  against 
Mary  Litherland,  Richard  Mee,  James 
Leigh,  and  George  Lightfoot. 

^^^r*the  "PJECTMENT  for  premises  in  Lancashire.  On 
tenant  in  pos-  the  trial  before  Lord  Denman  C.  J.,  at  the  la^ 

Kstton,  and 

X.,  who  came    Liverpool  assizes,  it  appeared  that  both  parties  claimed 

in  to  defend  as 

landlord.  The  under  William  Lightfoot^  who  died  in  1824,  entitled  to 
plaintiff  having  ^^  residue  of  a  term  of  999  years,  leaving  John  Mee 
against  x!,1he  ®"^  Thomas  Leigh  his  executors  and  devisees  in  trust. 
thTtitlt  of  the  '^^^  defendante  Mary  Litherland,  Richard  Mee,  and 
tenant  r.,  who  james  Leigh,  held  the  premises  as  tenants  to  William 

had  paid  rent 

to  the  lessor  of   Lightfoot,  up  to  and  at  the  time  of  bis  death,  and  had 

the  plaintiff  as  .  . 

tenant  from  paid  rent  to  him  accordingly ;  and,  since  his  death,  they 
In  order  to  had  paid  rent  to  John  Mee  and  Thomas  Leigh  up  to 
terilliMaorof  ^^^  18S5.  The  demises  were  laid  in  October  18S5. 
t^  li^r'S*the  '^^  lessors  of  the  plaintiff  proved  their  title  to  the 
plainUff pro.      leasehold  interest:  and,  in  order  to  shew  the  determin- 

duced  an  ad- 
mission signed    ation  of  the  interest  of  the  three  first  named  defend- 
by  r.  after 
the  commission  ants,  the  plaintiff  produced  an  admission,  signed  by 

assises,  whereby  the  three  after  the  commencement  of  this  action  and 

Mged  haring    die  commission  day  of  the  assizes,  that  they  had  at- 

^!^L,^^Z    ^^^"^  ^^  ^^^  '"^"^^  defendant,  George  Lightjbot,  who 

cuting  a  writ  of  jj^d  obtained  judgment  acrainst  them  in  ejectment,  and 
possession  ma  J      o  o  j  ■» 

priorejectment  had  taken  out  a  writ  of  possession.     On  this  evidence 

Held,  that  this  .  . 

admission  was    the  Lord  Chief  Justice  directed  a  verdict  for  the  plain- 
against  L,  as     tiff,  reserving  leave  to  the  defendants  to  move  to  enter  a 
verdict  for  them. 

Crompton 


weU  as  r. 
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Crompton  now  moved  accordingly.  It  was  necessary  1836. 
to  shew  a  title  as  against  all  four  of  the  defendants ;  but,  J  ~ 
as  against  George  Lightfoot^  there  was  no  evidence  of  Mes 
the  determination  of  the  interest  of  the  other  three  de-  Litiukjland. 
fendants.  An  actual  disclaimer,  after  the  commence- 
ment of  the  action,  would  not  make  a  forfeiture  of  which 
advantage  could  be  taken  in  this  action ;  Doe  denu  Lewis 
V.  Cawdor  (a).  'Xlie  admission  may  be  evidence  of  a  dis- 
claimer antecedent  to  the  demise,  as  against  the  parties 
making  it;  but  such  an  admission  is  no  evidence  against 
George  Ught/boi.  In  Doe  denu  Grubh  v.  Grtd)b{b) 
there  was  a  distinct  act  implying  a  disclauner  ante- 
cedent to  the  action ;  but  in  this  case  there  is  only  an 
admission  of  such  disclaimer,  which  admission  was  after 
action  brought,  and  was  made  for  the  purpose  of  the 
cause*  It  was  not  evidence  against  George  Lightfoot. 
The  case  here  stands  as  if  George  lightfoot  were  the 
sole  defendant;  in  that  case  the  admission  of  third 
persons  would  not  be  evidence  as  against  him.  [Lord 
Denman  C.  J«  How  does  George  Lightfoot  defend  ?] 
Probably  as  landlord;  the  other  three  are  the  tenants 
.  in  possession. 

Lord  Denman  C.  J.    Assuming  that,  George  Light- 
foot  must  stand  or  fall  by  the  title  of  the  tenants :  if 
they  have  no  right  he  has  none;  and  if  they  are  beaten 
he  must  fail. 

Little  DALE  J.  If  he  defends  as  landlord  in  the 
right  of  the  tenant,  and  that  fails,  his  must  fail  too.  If 
he  enters  into  the  consent  rule  as  landlord,  the  admis- 

(a)  1  O.  3/.  j-  n,  898.  S,  C  4  Tyrwk.  852.         [h)  10  B,  ^  C.  816. 

3  F  8  sion 
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1886.       sioa  of  the  tenants  as  to  their  title  is  evidence  against 

"        him. 
DoBdem. 
Mn 

Ln2SS^i.D.  Patteson  J.  He  is  identified  with  the  tenants  as  to 
this  matter,  by  defending  a9  landlord,  and  entering  into 
the  consent  rule  in  that  character. 

Coleridge  J.  concurred. 

Rule  refused. 


Monday,  WisE  agdinst  Charlton. 

4prtf  IStb. 

An  instramoit  A  SSUMPSIT  by  the  indorsee  of  a  promissory  note 

Ktpecti,  wu  a  against  the  maker.     The  declaration  (which  was 

S^aoThad  filed  before  the  operation  of  the  rules  HiL  4  fT.  4.) 

iJSiSd^r^^  described  the  note   as  made  16th  of  April  1823,  in 

■u<^  before  favour  of  Johfi  GoOdtoin  Johnson  or  order,  payable  on 

making,  con-  »   r  ^ 

tainedinthe      demand,  with  lawfiil  interest,  for  value  received;  and 

body  of  it  a  '  ^  ^ 

memorandum     indorsed  by  Johnson  to  the  plaintiff;  and  it  averred  a 

^hmt  the  maker 

had  depottted  demand  on  2d  of  September  1833.    Plea,  non  assumpsit. 

deeds  with  the  On  the  trial  before  Lord  Abinger  C.  B.,  at  the  last 

uSml  tecu-  Derby  assizes,  the  note  was  produced ;  and  it  was  in  the 

1S;JK'  following  fonn:- 

"X^  "-^120.  16th  of  4p„7  1829. 

mortgage  «  Qn  demand  I  promise  to  pay  to  Mr.  John  Goodwin 

■tamp  on  pay- 
ment of  the        Johnson  or  order  the  sum  of  one  hundred  and  twenty 
penalty. 

Held,  that 
this  was  an  asngnable  promissory  note  under  stat  S  &  4  Amu  c.  9.  a.  1«,  and  thst  it 
might  be  sned  on  by  an  indorsee,  though  the  mortgage  stamp  was  put  on  after  the  making, 
and  though  there  was  no  assignment  stamp. 

If  an  instrument  containing  a  mortgage  be  also  a  promissory  note^  it  may  still  be 
stamped  with  a  mortgage  stamp,  afler  the  eiecution,  provided  it  has  a  promissory  note 
sump  on  it  at  the  time  it  is  executed. 

pounds. 
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pounds,  with  lawful  interest  for  the   same  for  value        1886. 

received ;  and  I  have  deposited  in  his  hands  title  deeds        -■ 

W18K 
to  lands  purchased  from  the  devisees  of  William  Toplis^      ^agaitui 

as  a  collateral  security  for  the  same. 

«  W.  CharkonJ' 

To  this  note  there  was  a  proper  promissory  note 
stamp  at  the  time  it  was  signed  by  the  defendant,  and 
a  stamp  of  21.  (the  proper  stamp  for  a  legal  or 
equitable  mortgage  of  the  amount  of  the  note)  had  been 
imposed  on  payment  of  a  penalty,  subsequently  to  the 
commencement  of  the  action.  It  appeared  that  the  payee 
Johnson^  and  the  plaintiff  Wise,  were  partners  as  at- 
torneys ;  that  the  note  had  been  prepared  by  Wise,  and 
the  deeds  mentioned  in  it  left  with  him ;  but  that,  se- 
veral years  before  the  indorsement  of  the  note  to  Wise, 
he.  Wise,  had  delivered  back  the  deeds  to  the  defend- 
ant. It  was  objected,  on  the  part  of  the  defendant,' 
that  the  latter  stamp  was  unavailable,  as  having  been 
made  by  the  commissioners  without  authority  ;  that, 
even  supposing  the  commissioners  had  authority  to 
stamp  a  promissory  note  after  it  was  made,  yet  an  as- 
signment stamp  was  also  requisite  to  enable  an  assignee 
to  sue  upon  this  instrument,  and  that  it  was  an  agree- 
ment and  equitable  mortgage,  and  not  a  promissory  note 
assignable  under  stat.  3  &  4.  Ann.  c.  9.  5.1.  The  Lord 
Chief  Baron  received  the  note  in  evidence,  but  reserved 
leave  to  move  to  enter  a  nonsuit.  The  case  went  to 
the  jury  on  some  disputed  facts  respecting  the  consider- 
ation, and  the  plaintiff  had  a  verdict. 

Wfiitehurst  now  moved  for  a  rule  to  shew  cause  why 

a    nonsuit  should  not  he  entered,  or  a  new  trial  had 

S  F  4  for 


Cbarltok. 
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1 836.       for  misdirection.     First,  the  commissioners  had  no  ao- 
~  thority  to .  affix  the  2L  mortgage  stamp  after  the  note 

againtt        was  made,  if  the  instrument  is  to  be  considered  a  pro- 
missory note.     By  stat.  2S  G.  S.  c.  49.  s.  14.,  and  stat. 
31  G.  S.  c,  25.  8. 19.,  the  paper  upon  which  promissory 
notes  are  drawn  must  be  stamped  before  the  note  is 
made.     And  by  the  latter  statute  the  commissioners  are 
expressly  prohibited  from  stamping  any  paper  &c.  upon 
which  a  promissory  note  shall  be  written ;  and  a  note, 
not  duly  stamped,  is  not  available  in  law  or  equity. 
Stat.  37.  G.  3.  c.  136.  s.  1.  enables  the  commissioners  to 
stamp  certain  instruments  after  they  are  executed,  upon 
the  payment  of  a  penalty ;  but  that  statute  expressly 
excepts  the  paper  upon  which  promissory  notes  may 
be  written.     The  commissioners,  therefore,  had  no  ao* 
thority  to  affix  any  stamp  upon  this  paper  upon  which 
a  promissory  note  had  before  been  written*    And  sect  5. 
of  the  act  does  not  apply  to  a  note  which,  when  made, 
had  not  any  stamp  of  the  proper  amount;   Green  y. 
Davies  (a).   Butts  v.   Swan  (&).     The    regulations    of 
former   statutes   on   this   subject  are  made  applicable 
to  the  present  stamp  act,  55  G.  3.  c.  184.,  by  sect  8. 
of  that  act     But,  secondly,  assuming  that  the  com- 
missioners  had   authority   to    affix    the  2/.  mortgage 
stamp  after  the  note  was  made,  and  that  that  stamp 
would  have  been  sufficient  (stat.  55.  G.  3.  c.  184.  sched. 
part  1.  Mortgage)  if  the  payee  of  the  note  himself  had 
sued  upon  the  note,  yet,  as  the  security  has  been  as- 
signed over,  an  additional  stamp  of  1/.  15s.  was  neces- 
sary (stat  3  G.  4.  r.  117.  5.  2.);  for  the  assignment  of 
the  note  is  an  assignment  of  the  equitable  mortgage 

(a)  4  p.  jf  C  2S5.  {h)  ^B^^B.  78. 

contained 
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contained  in  the  note.  Thirdly,  this  was  not  an  18S6. 
assignable  promissory  note,  under  stat.  S  &  4.  Ann.  c.  9*  ~ 
5. 1.  It  was  an  agreement,  by  which  the  maker  under-  agtdntt 
took  to  pay  Johnson  the  sum  mentioned  m  the  note, 
and  Johnson  undertook,  on  such  payment,  to  deliver 
back  the  deeds.  While  the  instrument  was  in  the 
hands  of  the  payee,  the  maker  was  entitled  to  require 
the  re-delivery  of  the  deeds  upon  the  payment  of  the 
money,  and  was  not  bound  to  pay  if  that  re-delivery 
were  refused.  It  never  could  have  been  the  intention  of 
the  parties  that,  Johnson  should  have  a  right  to  hand 
over  the  defendant's  title  deeds,  and  that  they  should 
pass  from  hand  to  hand ;  nor  could  Johnson  transfer  the . 
note  without  the  deeds ;  for  the  defendant  had  a  right 
to  insist  upon  the  delivery  of  the  deeds  from  the  person 
who  had  the  note.  It  can  make  no  difference  that  the 
deeds  had  been  delivered  up  to  the  defendant  before 
the  indorsement;  for  a  note  which  is  not  transferable  at 
the  time  it  is  made,  is  not  rendered  so  by  any  subse* 
quent  event  {a).  The  present  plaintiff  cannot  be  in  a 
better  situation  than  Johnson.  An  agreement  to  pay 
money  on  re*delivery  of  deeds  cannot  constitute  a  pro- 
missory note  under  the  statute  of  Anne,  any  more  than  a 
conditional  order  to  pay  would  be  a  bill  of  exchange 
within  the  custom  of  merchants :  the  two  securities  are 
placed  on  the  same  footing  by  the  statute.  [^LiUledale  J. 
In  the  case  of  a  mortgage,  or  a  deposit,  the  debt  may 
be  sued  for  by  the  mortgagee  without  delivering  up  the 
deeds.  Coleridge  J.  How  can  a  collateral  security  fetter 
the  principal  security  ?]  The  securities  are  given  by 
the  same  instrument;   and  the  effect  of  the   one  is 

(a)  HUl  r.  Hayord,  S  B.  4f  P.  413. 

therefor 
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1886.       therefore  controlled  by  the  other.     [He  then  com- 
mented  upon  the  evidence,  and  upon  the  remarks  made 
agmiut        upon  it  by  the  Lord  Chief  Baron  to  the  jury.] 

Chakuok. 

Lord  Denman  C.  J.  With  respect  to  the  admis- 
sibility  of  the  note  in  evidence,  if  it  be  a  promissory  note 
the  stamp  is  right  And  there  is  nothing  to  qualify  its 
character.  There  is  only  a  memorandum  added  of 
something  else :  but  that  is  not  imported  into  the  mm 
agreement. 

LiTTLEnALE  J.     This  is  an  absolute  promissory  note ; 
and  there  is  no  qualification.     There  is  a  memorandum, 
that  deeds  are  deposited  as  a  collateral  security ;  but, 
as  a  note,  the  instrument  is  quite  valid  without  a  mort- 
gage stamp.    Besides,  the  restriction,  which  prohibits 
stamping  a  promissory  note  after  it  is  made,  applies 
only  to  the  promissory  note  stamp  :  the  &ct  that  an  in- 
strument, which,  in  the  character  of  a  mortgage,  may  be 
stamped  after  it  is  made,  contains  also  a  promissory 
note,  amounts  to  nothing.     The  meaning  of  the  legis- 
lature was,  merely,  that  parties  should  not  take  their 
chance  on  a  promissory  note  by  delaying  the  stamping 
till  they  wanted  to  produce  it  in  evidence  as  a  pro- 
missory note :  but  that  does  not  prevent  a  mortgage, 
which  happens  also   to  be  a  promissory  note,  from 
having  a  mortgage   stamp  put  on  after  it  is   made. 
Butts  V.  Swann{a)  was  a  very  different  case.'    There 
the  agreement  stamp,  put  on  after  the  instrument  was 
made,  was  held  insufficient,  %  because  the  order  to  pay 
the  money  was  so  incorporated  with  the  instrumeot 

(a)  2B.iB.  78. 

that 
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that  the  latter  could  not  be  used  without  calling  in  Aid        1886. 

its  operation  as  a  promissory  note.    We  need  not  enter 

into  the  question,  whether  it  be  necessary  that  there        agmmi 

1111  Tilt  CHAiLWm. 

should  be  an  assignment  stamp.  1  do  not  know  that 
an  assignee  of  this  instrument  could  at  law  avail  him- 
self of  it,  against  the  maker,  as  a  mortgage. 

Patteson  J.  This  is 'not  the  less  a  promissory  note, 
from  its  being  also  an  agreement  of  another  kind.  The 
cases  cited  by  Mn  Whitehurst  apply  merely  where  there 
has  been  no  promissory  note  stamp  before  the  making. 

Coleridge  J.  If  this  be  a  promissory  note,  no  dif- 
ficulty remains.  It  is  not  the  less  a  promissory  note, 
from  a  memorandum  of  another  kind  being  added,  im« 
porting  that  a  collateral  security  has  also  been  given. 

The  Court  took  time  for  consideration  as  to  the  other 
grounds  of  motion ;  and  afterwards  {May  5th)  the  rule 
was 

Refused. 


792  CASES  IN  EASTER  TERM 

1836. 

^J^i^'th.  Bartlett  against  Ann  Purmell. 

Whether  an         A  SSUMPSIT  for  cattle,  and  goods,  sold  and  de- 

•udaoneerbe       -Cm.  ,.  ,  .  i       -r^i 

the  agent  of  livered,   and  on  an  account  stated,     rlea,   noa 

and  adier  de-  assumpsit     On  the  trial  before  BcUand  B.  at  the  last 

prads^uponthe  Somersetshire  assizes,  it  appeared  that  the  cattle  and 

pe^cuiar  caie.  goods  were  put  up  to  Sale  by  public  auction,  under 

where  a  party,  printed  conditions  of  sale,   according  to  which   pur- 

CowbomnKMiej  .  . 

wat  due  from  chasers  were  to  pay  a  certain  per  centage  of  the  price 
goods  lold  by  at  the  Sale,  and  the  rest  on  delivery :  that  the  defendant 
iKth  the  owner,  became  the  purchaser  of  goods  to  the  amount  of  145/^ 
a^tlon^Uiat  *^^  ^*^  ^^^  name  was  written  down  as  such,  at  the 
the  goods  which  jjjng  Qf  jjj^  auction,  by  the  auctioneer.     The  plaintiff 

he  might  pur-  '^      J  r- 

chase  should  be  was  the  cxecutor  of  the  late  husband  of  the  defendant, 

set  against  the 

debt,  and  be«     who  claimed  a  legacy  of  200/.  under  the  will.     The 

came  the  pur- 
chaser of  goods,  goods  sold  had  been  the  property  of  the  husband.     On 

as  such  by  the  cross  examination  of  the  plaintiff's  witnesses,  it  appeared 

w!^hddUil!t  ^^^  ^  ^^^^  ^^^  before  the  sale,  the  plamtiff  told  the 

bound  ^\he  cl^^^cndant  that  she  might  purchase  goods  to  any  amount 

printed  con-  under  200/.,  and  that  it  should  eo  towards  the  lesacy 

diuonsofsale  ®  ^o     ^ 

which  spedSed   of  200/.    This  evidence  was  objected  to,  on  the  part  of 

that  purchase!*  * 

should  pay  a      the  plaintiff,  as  tending  to  vary  the  printed  conditions 

part  of  the 

price  at  the  of  Sale;  but  the  learned  Judge  received  it,  and  told  the 
sale,  and  the  jury  that,  if  they  believed  that  by  the  contract  between 
rest  on  e  iveiy.  ^^  parties  the  legacy  was  to  be  set  against  the  price  of 
the  goods,  the  claim  was  answered.  The  jury  found 
for  the  defendant ;  and  the  learned  Judge  gave  the 
plaintiff  leave  to  move  to  enter  a  verdict  for  the  plaintiff 
for  145/. 


Erie 
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JErle  now  moved  accordingly.    The  auctioneer  was  the        1&S6. 


Babtlrt 


agent  of  the  defendant ;  and,  by  his  writing  down  her 
name,  she  became  a  purchaser  under  the  printed  con«  agauu^ 
ditions.  In  Gunniss  v.  Erhart  (a)  it  was  held  that  de- 
clarations, made  by  the  auctioneer  at  the  time  of  the 
sale,  could  not  be  received  for  the  purpose  of  varying 
the  printed  conditions.  Powell  v.  Edmunds  {b)  and 
Shelton  v.  Livius  (c)  are  to  the  same  effect.  [Ccleridge  J. 
The  defendant  said  that  she  did  not  purchase  at  the 
sale.  Patieson  J.  Your  authorities  relate  merely  to 
alterations  made  in  the  conditions  of  sale,  affecting  all 
purchases  at  the  sale :  the  question  here  is,  whether  the 
purchase  was  under  the  sale  by  auction  at  all.]  That 
cannot  be  disputed,  after  the  plaintiff's  name  has  been 
taken  down  as  highest  bidder.  The  defendant,  in  order 
to  prevent  this  From  having  the  usual  legal  effect,  should 
have  told  the  auctioneer,  at  the  time  of  the  sale,  that 
she  was  not  purchasing  under  the  conditions. 

Lord  Denman  C.  J.  The  jury  must  be  taken  to  have 
found  that  the  bargain  related  to  the  goods  purchased 
at  the  sale,  subject  to  the  opinion  of  the  Court  whether 
the  bargain  could  be  given  in  evidence.  I  do  not  see 
why  it  should  not,  as  it  took  place  before  the  auction. 
The  objection  made  is,  that  the  auctioneer  took  down 
the  defendant's  name  at  the  sale.  No  doubt  an  auc- 
tioneer may  be  agent  for  both  parties :  but  here  the 
bargain  was,  that  what  the  defendant  should  buy  was 
to  be  set  off  against  the  legacy.  We  do  not  overrule 
the  former  cases ;  but  we  consider  them  inapplicable. 
The  auctioneer  is  not,  ex  vi  termini,  agent  for  both 

(a)  1  H.  BL  289.     Sec  Jona  ▼.  Edney^  S  Campb.  985. 

(6;  IS  Eatt,  6.  (c)  2  Cr.  ^  /.  41 1.     9  lyw*.  490. 

parties : 


Babtlkr 

agabut 

POKKBLL. 
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1896.        parties :  that  depends  upon  the  facts  of  the  particalar 
case. 

LiTTLEDALE  J.  Goods  are  put  up  to  auctbn ;  and  a 
person  to  whom  2002.  is  due  agrees  to  purchase,  on  the 
terms  of  the  price  being  set  against  the  debt,  and  goes 
to  the  auction  in  pursuance  of  this  special  agreement. 
It  is  said  that  the  auctioneer  is  her  agent :  but  it  does 
not  appear  that  he  was  so  here.  He  put  her  name 
down ;  but  the  auctioneer  must  do  so  ;  he  gives  a  bond 
to  the  commissioners  of  excise  conditioned  for  his  ac- 
counting for  the  duty.  Then  the  sale  to  the  defendant 
was  exempted  from  the  general  conditions  of  the  sale ; 
and  she  was  entitled  therefore  to  set  off  the  legacy. 

Patteson  J.  We  do  not  infringe  upon  former  cases 
by  refiising  to  grant  this  rule.  When  a  party  purchases 
under  conditions  of  sale,  he  cannot  give  evidence  to  vary 
the  contract  But  here,  properly  speaking,  the  defend- 
ant does  not  so  purchase.  The  bargain  is  made,  sub- 
ject to  the  original  contract  as  to  the  payment 

Coleridge  J.  The  point  suggested  by  Mr.  Erie  does 
not  arise  upon  the  facts.  The  question  is,  whether  the 
defendant  bought  at  all  at  this  auction.  If  she  did,  there 
must  be  a  verdict  against  her,  as  the  record  stands: 
but  the  jury  were  right  in  saying  that  she  did  not 
The  conversation  was  good  evidence  of  that :  she  was 
to  take  the  goods ;  but  they  were  to  be  reckoned  at 
the  highest  price  bidden  for  them.  The  auctioneer 
wrote  the  name  down ;  but  that  was  merely  the  neces- 
sary way  of  fixing  such  price. 

Rule  refused. 
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1886. 


Lay  against  Lawson.  ^^^v 

®  Aprd  19lh. 

i^ASE  for  libel.     The  first  count  stated  that  the  Declaration 

plaintiff  was  the  keeper  of  an  hotel,  and  that  the  de-  that  defendant 
fendant  printed  and  published  in  the  Times  newspaper  SvCTtisemMt 
a  certain  false  &c.,.of  and  concerning  the  plaintiff,  as  g^tinglhat^' 
follows :  — "  Mr.  Joseph  Lay'*  (the  innuendoes  identifying  f*P*"  *^. 
this  name  with  the  plaintiff  throughout).     "  Whereas  plaintiff,  and 

^  ^  O  /  that  it  had  been 

a  writ  of  capias  dated  the  15th  day  of  June  last  has  impracticable 

1  1  •  Tkr       r        1     -r         1  *•  -vt  to  take  him, 

been  issued  against  Mr.  Joseph  Lay  late  of  No.  31.  and  offering  a 
Edgware  Boad,  hotel-keeper,  but  it  has  hitherto  been  rodf'inftmn- 
impracticable  to  effect  a  caption,  a  reward  of  51.  will  ^*y^^^,e 
be  paid  to  any  person  who  will  give  such  information  »henff*»officer 
to  Mr.  SrfAy,  sheriff's  officer,  of  No.  31.  Chancery  Lane.  ^^^  *>™  ^ 

"^  ,  .  J'  »    tokepUintiff; 

as  shall  enable  him  to  take  the  said  Joseph  Lay.     The  innuendo  that 

plaintiff  was  in 

reward  will  only  be  paid  on  the  caption  being  made."  indigent  dr. 
The   libel  was   then   further   set  out,  describing  the  incapable  of 
person  of  the  plainti£^  and  the  following  innuendo  was  deKanVkeep- 
added;  "thereby  then  meaning  that  the  plaintiff  was  l^f^^aToid^ 
in  bad  and  indigent  circumstances,  and  incapable  of  b«.»ng»«^«i    • 

°  '^  withproceM. 

paying  his  just  debts,  and  that  he  was  keeping  out  Pin>thata 
of  the  way  in  order  to  avoid  being  served  with  process  issued,  indorsed 
for  debt"     The  second  count  stated  the  libel  to  be  in  delivered  to 
the  form  of  and  as  an  advertisement.  that  defiant 

Pleas,  1.  Not  Guilty.  2.  That  heretofore,  and  ^^l^jT""^ 
before  the  time  &c,  to  wit,  &c.,  one  Henry  Cleeve,  ac-  ^kl^  I^thft  the 
cording  to  the  form  &c.,  had  sued  and  prosecuted,  out  f*»«"5*»  officer 

^  ^  '  had  been  un- 

able to  uke 
htm ;  and  that  defendant  had  published  the  advertiflement,  at  the  request  of  the  party 
suing  out  the  writ,  within  four  calendar  months  of  the  date  of  the  writ,  to  enable  the  sheriff 
and  his  officer  to  arrest     Held,  a  justification. 

of 
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18S6.       of  the  Ck>ort  of  Common  Pleas  id  the  connty  of  West- 
minster  J  a  certain  writ  of  our  Lord  the  King  called 

a^mnu       a  Writ  of  capias  against  the  plaintiff,  directed  to  the 
Sheriff  of  Middlesex^  and   dated  &c.,  by  whidi  writ 
our  said  Lord  the  King  commanded  the  said  sheriff  8cc 
(setting   out  the  capias);  which  said  writ  afterwards, 
and  before  the  delivery  thereof  to  the  said  sheriff  to 
be  executed  as  is  hereinafter  mentioned,  to  wit  on  &&, 
was  marked  and  indorsed  for   bail  for   80/.   by  affi- 
davit, according  to   the  form  &c,'  and  which  writ  so 
indorsed,  afterwards,  to  wit  on  &c.,  was  delivered  to 
Alexander  Raphael  Esq.,  and  John  lUidge  Esq.,  who 
then  and  from  thence  until  and  at  the  time  &c.  were 
sheriff  of  the  said  county  of  Middlesex,  in  due  form 
of  law  to  be  executed ;  that  afterwards,  and  before  &&, 
to  wit,  on  the  day  and  year  last  aforesaid,  and  firom 
thence   continually  afterward  until  the  times  of  the 
committmg  &c.,  the  plaintiff  hid  and  concealed  himself, 
and  kept  out  of  the  way,  in  order  to  avoid  being  taken 
and  arrested  by  the  sheriff;  and  thereby  the  plaintiff 
did,  for  and  during  all  that  time,  hinder  and  prevent 
the  said  sheriff  from  taking  and  arresting  him  upon 
and  by  virtue  of  the  said  writ  at  the  suit  of  the  said 
H.  C  for  the  cause  aforesaid,  although  the  said  A.  A 
and  J.  /.,  as  such  sheriff,  did  during  that  time  use  and 
employ  all  necessary  means  &c.  in  that  behalf;  tiiat 
the  writ  of  capias  in  this  plea  mentioned,  and  the  writ 
of  capias  in  the  said  supposed  libels  respectively  man- 
tioned,  are  respectively  the  same  writ  and  not  other  &c. 
And  that,  the  plaintiff  remaining  and  continuing  so 
concealed  as  aforesaid,  and  the  said  sheriff  being  and 
remaining  wholly  unable  to  find  out,  or  take,  or  arrest 
him  the  plaintiff  under  the  said  writ  as  aforesaid,  the 

defendant 
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defendants  at  the  request  of  George  Stephen  the  attorney  18S6. 
of  and  for  the  said  Henry  pleeve  in  that  behalf,  and 
in  order  to  enable  the  said  sheriff  and  PhiHp  Selh/y 
Ihen  bemg  bailiflP  of  the  said  sheriff  in  that  behalf,  and 
the  same  person  as  is  named  and  described  as  Mr. 
Selly  in  the  said  supposed  libels,  to  take  and  arrest 
the  said  plaintiff  under  and  by  virtue  of  the  said  writ, 
did,  afterwards  and  within  four  calendar  months  from 
the  date  of  the  said  writ,  including  the  day  of  such  date, 
to  wit  at  the  said  several  times  when  &c.,  print  and 
publish  &c.,  as  he  lawfully  &c.  Verification.  Repli- 
cation, de  injurid,  and  issue  thereon. 

On  the  [trial  before  Lord  Denman  C.  J.  at  the 
Middlesex  sittings  after  Hilary  term  last,  a  verdict  was 
found  for  the  plaintiff  on  the  first  issue,  and  for  the 
defendant  on  the  second. 

Thesiger  now  moved  (a)  for  a  rule  to  shew  cause  why 
judgment  should  not  be  entered  for  the  plamtiff,  non 
obstante  veredicto.  The  second  plea  shews  no  justifi- 
cation. On  the  trial,  the  defendant's  counsel  cited 
Delany  v.  Janes  {b)j  which  was  an  action  for  a  libel 
contained  in  an  advertisement,  and  where  Lord  EUen^ 
borough  is  reported  to  have  said,  ^<  That  though  that 
which  is  spoken  or  written  may  be  injurious  to  the 
character  of  the  party,  yet  if  done  bondjide,  as  with  a 
view  of  investigating  a  fact,  which  the  party  making  it  is 
interested  in,  it  is  not  libellous "  (c).    But  the  Lord 

(o)  Before  Lord  Denman  C  J.,  IMikdale,  Patteton,  and  Coleridge  Js. 

(b)  4Esp,  191. 

(c)  The  queidon  in  that  caie  was,  whether  proof  of  the  facts  negatired 
the  malice,  as  there  was  only  a  plea  of  not  guilty.  See  the  judgment  of 
Hoknnfd  J.  in  FaiffMn  ▼.  Ives^  5  B.  ^  Aid.  645,  6. 

Vol.  IV.  s  G  Chief 


Lawsov. 
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18S6.        Chief  Justice,  on  the  trial  of  this  cause,  doubted  the  law 

^       laid  down  in  that  case ;  and  said  that  he  was  not  pre* 
Imat 
agabut       pared  to  hold  that  bonajides  was  the  only  question^ 

or  that  the  right  contended  for  esdsted,  except  for  the 

purposes  of  public  justice;  and  that,  if  that  were  so, 

every  private  transaction  might  be  publicly  inquired  kto 

by  means  of  a  newspaper. 

Lord  Dknman  C.  J.  I  do  not  know  that  I  meant 
to  say  that  the  right  existed,  even  in  the  case  of  a 
public  charge;  nor  do  I  know  that  that  b  necessary  for 
Lord  EUenborou^Ks  view.  The  libel  in  the  case  cited 
was  inferential  only.  I  have  great  doubt  whether,  tfaere^ 
the  interest  which  the  wife  had  in  the  inquiry  could 
justify  the  offering  a  reward  in  a  newspaper. 

LiTTLEDALE  J.  And  this  is  a  reward  for  the  for-^ 
therance  of  a  civil  suit  only. 

The  Court  at  first  granted  the  rule;  but  afterwards 
(April  21.)  the  Court  said  that  they  felt  doabtfbl 
whether  it  should  be  granted,  intimating  a  distincdou 
between  justifying  on  account  of  the  cause  of  pub- 
lication, and  justifyii^  by  averring  the  truth  of  all  the 
facts  stated :  and  in  the  same  term  {May  5.)  his  Lord- 
ship said  that  the  Court  thought  the  second  plea  con- 
tained a  defence,  and  that,  as  the  whole  of  it  was  proved, 
there  must  be  no  rule. 

Rule  refused. 
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1836. 


Addison  and  Jones^  Churchwardens,  and  Ren-  wed^Mday, 
DBiCK  and  Spittle,  Overseers,  of  the  Parish 
of  Wednesbubt,  against  Round. 

npROVER  for  books  containing  the  accounts,  rates,  a  suryejor  of 
assessments,  and  documents,  conoeming  or  belong-  quitUDg  office 
ing  to  the  parish  of  Wednesbury.      The  particulars  of  iJ^^'^'VlV^ 
demand,  delivered  under  a  judge's  order,  stated  the  «•  50.),  daimed 

•»      o  '  n  ^um  gs  due 

action  to  be  brought  against  the  defendant  as  one  of  the  ^  ^^^  ^'^^  ^ 

"         "  ^  parish;  and, on 

late  surveyors  of  the  highways  of  the  parish,  to  recover  the  sum  being 

•   .         1       guaranteed 

possession  of  one  or  more  book  or  books,  contammg  the  to  him,  agreed 
rate  or  assessment  for  die  repairs  of  the  highways,  and  hisUMks." 
the  names  of  the  rate-payers  in  arrear,  and  the  accounts  aftenra^^d. 
as  such  surveyor,  including  the  account  of  his  colleague  J?  ^^^Il^Ioilutioii 
in  office,  for  the  year  ending  Michaelmas  1827.  The  like  ^^^^J^^ 
for  the  years  ending,  respectively,  1828,   1829,   1830,  mandedofhim 

for  the  then 

18S1.    Pleasi  first,  not  guilty;  secondly,  that  the  plain-  churchwardens; 
tiflSs  were  not  possessed  as  of  their  own  property,  &&  sequent  year. 
The  plainti£&  joined  issue  on  the  first  and  second  pleas,  demanded  by 
On  the  trial  before  Jldersm  B.,  at  the  last  Stajbrd  ^^^ens'rf the 
assi^aesy  it  iqspeared  that  the  plaintiffs  were  the  church-  ^^^  ^that  the 
wardens  and  overseers  for  the  year  1835-1836.    The  churchwarden* 

/  and  overseers 

defendant  was  appointed  surveyor  of  the  highways  in  ofthekiter 

year  were  not 

Michaelmas  1826,  and  held  that  office  up  to  Michaelmas  entitled  to 

.-  «•  Ai*i       maintain  troTSr 

1832,  when  be  ceased  to  be  surveyor.    At  that  time  he  for  the  books; 
claimed  a  sum  as  due  to  him  from  the  parish ;  and  cer-  |bat'no]p«ish 
tain  of  the  inhabitants  personally  guaranteed  this  sum ;  ^|[^{^  J|^^ 
be  thereupon  agreed  to  give  the  books  up;  and  the  entitled. 
money  was  afterwards  paid.    In  January  1833,  the  then 
churchwardens  demanded  the  books  of  him ;  and,  in 

3  G  2  the 
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1836.        the  same  month,  a  vestry  meeting  was  held,  at  which 
'  it  was  resolved  that  the  books  should  be  deposited  in 

Addison 

agcdnM        the  hands  of  the  churchwardens ;   and,  in  conformity 

Hound* 

with  this  resolution,  the  defendant  was  required,  by  the 
then  surveyors,  to  deliver  up  the  boolcs,  to  be  depo- 
sited in  the  hands  of  the  churchwardens.  Shortly  after, 
the  surveyors  applied  to  a  magistrate;  but,  as  was 
alleged,  circumstances  put  it  out  of  their  power  to 
pursue  this  application.  In  May^  of  the  same  year, 
the  surveyors  served  another  demand  upon  the  defend- 
ant, to  the  same  effect  as  their  former  demand.  In 
the  same  year  a  rule  nisi  was  obtained  for  a  mandamus 
to  him  to  deliver  up  the  '.books,  which  was  afterwards 
made  absolute;  and  he  made  a  return  which  was 
held  good  by  this  Court,  upon  argument,  in  Msduutr' 
mas  term  last  (see  Rex  v.  Bounds  ant^  p.  1S9.).  In 
January  last,  Addison^  the  present  plaintiff,  being 
then  and  now  one  of  the  churchwardens,  and  the 
surveyors,  again  demanded  the  books  of  the  defend- 
ant In .  the  same  month  a  vestry  meeting  was  held, 
at  which  it  was  resolved  that  the  present  acticHi  should 
be  brought ;  and  the  chairman,  on  that  occasion,  agait 
demanded  the  books  of  the  defendant.  Some  of  the 
books  had  not  been  given  up  at  the  time  when  tlie 
action  was  brought.  To  shew  a  conversion,  circum- 
stances which  took  place  at  the  times  of  the  sevend 
demands  were  insisted  upon;  but  the  learned  Judg^ 
was  of  opinion  that  no  conversion  was  proved;  and  be 
was  also  of  opinion  that  the  present  plaintiffs  couM 
not  maintain  the  action.  He  therefore  nonsuited  the 
plaintiffs,  giving  them  leave  to  move  to  have  die  non- 
"^  suit  set  aside,  and  a  verdict  entered  for  them,  if  the 
Court  should  be  of  opinion  that  there  was  evidence'  of  a 

conversion, 


Addison 
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coooversioiiy  and  that  the  action  was  maintainable  by  the 

plaintiffi*    The  argument  on  the  second  point  on]y  is 

reported  here.  agama 

Round. 

Ludkao  Seijt.  now  moved  to  enter  a  verdict.  The  right 
of  the  plaintifis  to  maintain  this  action  depends  upon  the 
question  whether  the  parish  have  or  have  not  a  property 
.in  the  books ;  for,  if  the  parish  have  such  a  property, 
then  the  churchwardens  and  overseers  have,  as  keepers 
of  these  chattels  for  the  parish,  at  least  a  special  pro- 
perty in  them ; .  and  a  right  of  property  is  sufficient, 
without  actual  possession.      The  stat  IS  6. 3.  c.  78. 
5. 48.  provides  that,  after  the  accounts  of  the  surveyor 
leaving  office  have  been  allowed  or  disallowed,  all  the 
books  and  assessments  **  shall  be  transmitted  to  the 
churchwarden  or  overseer  of  the  poor  for  such  parish,." 
&C.,  "  or,  if  the  place  be  extraparochial,  then  to  some 
principal  inhabitant  thereof,  to  be  kept  for  the  use  of 
such,  parish,"   &c.      Then  stat.  58  G.  3.   c.  69.   s.  6. 
enacts  that  all  rates  and  assessments,  accounts  and 
vouchers,  of  the  surveyors  of  the  highways,  ^^  and  other 
parish  books,  documents,  writings  and  publio  papers  of 
every  parish,  except  the  registry  of  mamages,  baptisms, 
and  burials,   shall  be  kept  by  such  person  and  per- 
sons, and  deposited  in  such  place  and  manner,  as  the 
inhabitants  in  vestry  assembled  shall  direct;  and  if  any 
person,  in  whose  hands  or  custody  any  such  book,  rate, 
assessment,  account,  voucher,  certificate,  order,  docu«- 
nent)  writing  or  paper  shall  be,"  ^*  shall,  after  reasonable 
notice  and  demand,  refuse  or  neglect  to  deliver  the 
same  to  such  person .  or  persons,  or  to  deposit  the 
same  in  such  place  as  shall  by  the  order  of  any  such 
vestry  be  directed,  every  person  so  offending^  and  being 
3  G  3  lawfully 
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1836.       lawfully  convicted  thereof,"  <<  by  and  bdbre  two  of  Ins 
Majest/s  justices  of  the  peaces  upon  oompliunt  tfiereof  to 

Addison 

ngcdtut  them  made,  shall  for  every  such  oflfence  forfeit  and  pay 
such  sum,  not  exceeding''  &c.,  *<as  shall  by  such  jus- 
tices be  adjudged  and  determined."  It  is  dear  that  the 
books,  under  the  former  act,  ought  to  have  been  handed 
over  to  the  churchwardens  and  overseers.  [Pirffesufi  J. 
The  act  says,  **  to  the  churchwarden  or  overs&erf  but 
you  make  the  churchwardens  and  overseers  all  joint 
plaintiffs.]  Where  there  is  more  than  one  churdi- 
warden  or  overseer,  delivery  to  one  is  delivery  to  all: 
all  are  therefore  equally  entitled  to  have  the  books  de- 
livered, for  the  use  of  the  parish.  Under  both  statutes, 
the  books  are  clearly  parish  property:  in  paridi 
accounts,  the  parish  is  always  debited  with  the  expense 
of  the  purchase  of  such  books.  The  bells  of  the  churcb, 
or  the  sacramental  plate,  would  be  described  as  the 
property  of  the  parish  officers  in  an  indictment  IPai' 
teson  J.  I  doubt  if  they  would  be  described  as  the  pro- 
perty of  the  officers  for  years  other  than  that  to  which 
t}ie  indictment  related.]  It  ia  a  continuing  r^t;  the 
change  of  officers  can  make  no  di£krence.  It  is  true 
that  no  statute  has  yet  gone  so  far  as  to  make  the 
churchwardens  and  overseers  a  corporation  for  this 
purpose.  The  rated  parishioners  are  in  the  nature  of 
cestui  que  trusts  to  the  parish  officers,  who  are  trustees. 
{^Coleridge  J.  In  a  case  in  the  Exchequer  (a),  it  was 
held  that  debt  would  not  lie  by  a  surveyor  of  the  high- 
ways to  recover  composition  money ;  and  it  was  sud 
'  that  there  was  no  contract]  The  surveyor  may,  in  the 
present  case,  be  charged  as  a  wrong  doer.  It  is  true 
that  Stat.  58  G.  S.  c.  69.  s.  6.  gives  another  remedy;  but  a 

(a)  Underhitt  ▼.  El&combe,  M*Ld.  i  Y,  4SQ. 

proviso 
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pjroviso  followsy  ^<  that  every  person  who  shall  unlaw-        1886. 
fyily  retain  in  his  custody^  or  shall  refuse  to  deliver  to       . 
any  person  or  persons  authorized  to  receive  the  same/'        agmrut 
^%ny  book,  xate»  assessment^  account,  voucher,  certificate^ 
order^  document,  writing  or  paper  belonging  to  any 
.parish,  or  to  the  churchwardens,  overseers  of  the  popr, 
or  surveyors  of  the  highways  thereof,  may  in  every  such 
«a8e  be  proceeded  against  in  any  of  his  Majesty's  (Courts, 
.civilly  or  criminally,  in  like  manner  as  if  this  act  had 
not  been  made."    Here  the  circumstances  prevented 
the  summary  proceeding. 

Lord  Dekman  C.  J.  The  nonsuit  appears  to  me  to 
have  been  perfectly  right.  A  plaintiff  does  not,  by 
shewing  that  he  has  a  right  to  obtain  custody  of  a 
chattel,  shew  that  he  has  a  property  which  entitles  him 
to  maintain  trover.  The  act  of  parliament  directs  that 
the  books  shall  be  given  up  as  the  vestry  shall  direct, 
to  be  kept  for  the  use  of  the  parish;  and  it  gives  the 
means  of  enforcing  this  by  a  penalty.  It  may  be  un- 
fortunate that  this  remedy  could  not  be  adopted  in  the 
present  case ;  but  such  remedy  is  all  that  the  statute 
gives.  Great  inconvenience  would  follow  from  a  dif- 
ferent construction. 

LiTTTLEnALE  J.  It  scems  to  me  that  this  nonsuit  was 
correct  (His  Lordship  then  read  the  sixth  section  of 
Stat  58  6.  8.  r.  69.)  I  do  not  say  that  the  remedy 
l^ven  by  penalty  may  not  be  cumulative :  but  it  ap- 
pears to  me  that  there  is  no  special  property  in  the 
parish  officers  till  the  books  are  delivered  up.  There 
was  a  duty  incumbent  on  the  surveyor :  but  no  right  of 
possession  vested  in  the  plaintiffs. 

3  G  4  Patteson 
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lfi99i  PattesonJ.  The  legislature  has  not  thoiigbt  {Kopov 

7^^^  so  far  as  I  can  find,  to  vest  the  property  of  the  books 

AddisoM  ^  MT      sr       ^ 

against  in  the  parish;  it  only  directs  who  shall  keep  them.  I 
do  not  eyen  see  how  the  parish  officers  of  18S2  had 
the  property,  much  less  their  successors.  If  we  were 
to  hold  that  this  action  would  lie,  we  must  hold  that 
parish  officers  for  any  year  may  always  sue  for  what- 
ever their  predecessors  could  have  sued  for.  That  was 
never  so  held.  My  brother  Ludbm  contends  that  a 
person,  who  has  any  right  of  custody  of  a  chattd,  may 
bring  trover  to  obtain  the  chattel ;  so  he  may,  after  'tie 
has  once  obtained  the  custody :  but  this  is  an  action  of 
trover  to  obtain  the  custody. 

Coleridge  J.  When  a  plaintiff  in  trover  has  no  pos- 
session, he  must  have  a  general  or  a  special  property. 
Now  I  ask,  what  property  have  the  present  plaintifi  ? 
My  brother  Ludkm  says  that  the  defendant  is  a  wrong 
doer,  and  that  the  books  are  the  property  of  the  parish, 
because  they  ought  to  be  given  up  lor  the  use  of  the 
parish.  He  infers  that  the  officers,  for  the  year  in 
which  this  ought  to  have  been  done,  may  sue ;  I  doubt 
that :  and  he  goes  on  to  infer  that  their  successors  may 
therefore  sue;  for  which  I  can  see  no  authority.  I 
would  not  dismiss  any  question  too  hastily;  but  we 
must  be  careful  not  to  raise  doubts  upon  elementary 
principles.  We  have  always  granted  a  mandamus  to  a 
surveyor,  commanding  him  to  deliver  up  his  books  :  I 
never  heard  that  such  a  mandamus  was  refused  on  the 
ground  that  an  action  of  trover  was  maintainable. 

Rule  refused  (a). 

(a)  Stat  5  &  6  ^.  4.  c.  50.  repeals  (among  other  acU)  staL  IS  ^.  3. 
*  C'^S,,  but  not  Stat.  58  G,  3.  c.  69*     The  fortj.fint  Mctiim  rmU  ibm 

books» 


IN  THE  Sixth  Year  of  WILLIAM  IV.  SOW 

bdok% ^bn^f  in  tilt  surrtjor,  or  district  Bigfejor,  for  the  time.being ;  mnd  |  gSQ. 

the  forty-9econd .  section  enacts,  that  the  survejor,  district  surveyor,  or 
assistant  sunreyor,  within  fourteen  days  after  leaving  office,  shall  deliver 
the  books,  &C.,  to  his  successor  in  office,  or  retain  theni  if  he  be  con- 
tmed.tMnreyor  or  district  surveyor;  and,  if  he  neglect  so  to  deliver, 
shall  forfdt  for  every  offence  any  sum  not  exceeding  5L,  on  oonviction 
before  two  or  more  justices  (j.  103). 


Jones  against  Reynolds.  r«^«fay, 

A  SSUMPSIT  for  use  and  occupation  of  land,  and  j,  agy^^  ^^ 

veins  of  ironstone,  limestone,  ore,  and  minerals,  ^J^<^,.* 
with  the  appurtenances.     Pleas,  the  general  issue,  and  ^f^**  ^' 
statute  of  limitations.     On  the  trial  before  Co^me^^  J.  ^t  a  certain 

rent,  engaging 

at  the  last  Spring  assizes  for  Glamorganshire^  the  plain-  to  work  the 

'tt*  1     1       /»  11       .  J  .1       ■•▼eral  veins  of 

tin  proved  the  ioiiowing  agreement,  drawn  up  in  the  ironstone,  lime. 

form  of  letters  between  the  plaintiff  and  defendant :  —  certain  stipu- 
lated propor- 
"  Swansea^  21st  Februaty  1825*  tions;  and  b. 

«De«Sir,  tS^t^^' 


"  I  shall  be  happy  to  take  a  lease    of  your  iron  by^ll^^ 
ore  at  NewUm  at  the  royalty  of  1*.  per  ton ;  and  I  will  ™*°*  •®-  **^ 

^      ^  ^  '  not  a  mere 

encnure  to  work  the  several  veins  of  ironstone,  lime-  Mcense,but« 

°^*  ^  right  consti- 

^ne,  ore^  and  manganese  in  such  relative  proportions  tuting  an  here. 

11  1  i.  .'  1    11  ,    ditament  within 

as  that  the  average  produce  of  iron  shall  not  exceed  sut  ii  a2. 
the  us^al  average  of  the  common  ores  of  South  Walesj  respect  of  which 
which  I  believe  to  be  about  40  per  cent ;   the  term  ton7o^*"^"* 
to  be  forty  years  from  the  24th  of  June  next,  and  the  ""^  occupnaon. 
sleeping  rent  150/.  per  annum ;  the  lease  to  be  voidable 
on  the  part  of  the  lessee  by  giving  six  months'  notice^ 
and  paying  one  year's  rent  as  a  fine,  if  given  within  the 
first  two  years,  and  500/.  as  a  fine,  if  the  lease  be  ter- 
minated by  the  lessee  at  any  subsequent  time ;   the 
relative  proportions  of  the  iron  ores  in  weight,  to  be 

worked 
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1896*  worked  together,  to  be  ascertuned  by  a  co^npetent  per* 
son.    lam/'&c                                        ^^  J.Bamdds. 

JOMW 

<«iwue  «  To  Calvert  Bichard  Janes^  Esqaire.'' 


KwrMQy.i>»» 


<<  I  agree  to  the  terms  contained  in  your  letter, 
copied  on  the  other  side,  and  shall  be  ready  to  grant 
a  lease  conformable  thereto  from  myself  and  all  other 
proper  parties  whenever  you  require  me. 

<<  Calvere  Bichard  Jona. 

**  John  ReynoldSj  Esquire." 

The  plaintifP  also  put  in  the  following  notes,  written 
up(»i  the  respective  parts  of  the  former  agreement  by 
the  plaintiff  and  defendant :  — 

<<  Memorandum,  4th  April, — I  propose  to  take  a 
lease  of  the  minerals  above  described,  lying  in  the  lands 
of  which  you  are  joint  proprietor  with  Colonel  Kmgit^ 
on  the  terms  above  mentioned  for  your  esLcIusive  pro- 
perty. 

"  John  Reynolds:' 

^  I  agree  to  let  to  Mr.  Reynolds  a  lease  of  mj  joist 

property  on  the  same  terms  I  have  granted  him  a  lease 

of  my  independent  property,  commencing  at  the  same 

time,  and  paying  the  same  sleeping  rent,  and  the  same 

royalty  per  ton. 

«  C.  R.  Janes." 

Evidence  was  then  given  to  shew  an  actual  use  and 
occupation.  Coleridge  J.  expressed  a  doubt  whedier 
the  interest  vested  in  the  defendant,  by  these  agree- 
ments, was  of  such  a  nature  that  an  action  of  use  and 
occupation  could  be  grounded  upon  it ;  and  he  referred 
to  Doe  dem.  Hanley  v.  Wood  (a).     Leave  was  given  to 

(«)  aB.4[AliL  784. 

mo?e 
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inoye  to  enter  a  nonsuit  on  this  pointy  and  the  plaintiff       1889. 
had  arerdict 


John  EoanSf  in  this  terniy  moved  accordingly  (a). 
Nothing  was  granted^  by  this  agreement,  that  could  be 
the  subject  of  an  action  for  use  and  occupation.  Tht 
defendant  had  merely  a  licence  to  take  minerals^  not  a 
grant  of  the  subsoiL  He  could  not  have  maintained 
ejectment ;  Doe  dem.  Hafdty  v.  Wood  (&)•  As  was  ob- 
served there  (c}»  the  agreement,  instead  of  granting  all  the 
ores,  metals,  or  minerals  that  were  then  existing  within 
the  land,  grants  only  such  parts  of  them  as  should  be 
found  within  the  limits,  upon  exercise  of  the  power 
given  by  the  agreement  to  search  for  and  get  the  ore : 
the  grantee  had  no  estate  or  proper^  in  the  land  itself^ 
or  in  any  pa^t  of  the  ore  ungot  '*  That  is  no  more 
than  a  mere  right  to  a  personal  chattel,  when  obtained 
in  pursuance  of  incorporeal  privileges  granted  for  the 
purpose  of  obtaining  it*'  It  makes  no  difference  whe- 
ther the  chattel  be  in  the  land  or  upon  it :  if  the  grant 
had  been  of  £00  tons  of  paving  stones  lying  on  the 
land,  no  action  for  use  and  occupation  would  have  lain 
for  either  the  dose  or  the  stones.  This  is  the  same 
casCiu  [Lord  Denman  C.  J.  The  action  is  given  by 
Stat.  11  6.2.  c.  19.  $•  14.  in  respect  of  **lands,  tene- 
ments, or  hereditaments.'']  TBe  right  in  question 
comes  within  none  of  those  terms.  It  is  merely  a  right 
to  go  upon  land  and  fetch  away  a  personal  chattel.   [Lord 

(a)  April  letb.  Before  Lord  Denman  C.  J.,  Patte9on  and  Cok' 
ridgt,  Js.  He  alio  mored  for  a  new  trial,  on  the  ground  that  the  evi- 
dence of  use  and  occupation  was  insufficient^  and  on  account  of  mia- 
direction ;  but  it  it  unneceasarj  to  notice  these  points  further. 

(6)  iB.^AUL  724.  (c)  pp.  738,  9. 

DttmnoH 
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againtt 


Denman  C.  J.  The  agreement  here  is  expressly  to 
grant  a  lease.]  The  lease,  if  granted,  wonld  have  been 
only  equivalent  to  the  licence  in  Doe  iem.  Hanky  v. 
Wood  (a).  The  defendant  would  have  only  so  mach  of 
the  ore  as  he  could  work  out,  the  rest  remaining  dke 
property  of  the  grantor.  IPeUteson  J.  The  same  m%fat 
be  said  as  to  the  lease  of  an  open  mine.]  Ejectment  lies 
for  an  open  mine;  but  that  has  buildings  and  odier 
works,  which  may  properly  be  the  subject  of  such  an 
action  (6).  Here  nothing  of  that  kind  was  granted. 
[Lord  Denman  C.  J.  The  defendant  must  have  had 
the  occupation  of  some  land  for  the  purposes  of  this 
grant]  The  same  argument  might  have  been  used  in 
Doe  d£m.  Hanley  v.  Wood  (a).  \_Paiteson  J.  The  land- 
lord here  is  in  tlie  situation  of  the  owner  of  a  mine 
granting  the  whole  pit*     He  excludes  himself.] 

Cur.  adv.  vult. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  The  first  point  raised  on  the  motion  For  a 
new  trial  was,  whether  the  right  to  take  minerals  cmi 
be  the  subject  matter  of  use  and  occupation.  If  it  may, 
having  been  expressly  demised,  though  not  by  deed, 
the  action  is  maintainable  within  the  statute  11  G.  2. 
c.  19.  The  doubt  which  occurred  to  my  brother 
Coleridge  on  the  trial  arose  from  Doe.  dem.  Hardey  v. 
Wood{c),  where  this  Court  thought  ejectment  would 
not  lie  for  the  premises  there  sued  for,  relying  on 
various  reasons  for  that  opinion.  One  of  these  was, 
that  the  terms  of  the  indenture  did  not  amount  to  a 

(a)  2  ^.  j-  Aid.  724. 

Xb)  See  Doe  dem.   Earl  of  Falmcvth  v,   Jlderson,  I  M.  4^  W.  SIO. 
S.  a  2yt»A.  4-  Gr,  543. 
(c)  2B,iAUL  7S4. 

grant 
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grant  of  anything  for  which  ejectment  lies,  but  merely        1B3B. 

to  a  permission  to  search  and  dig  for  ore.     But  it  does       " 

not  seem  to  follow  that  that  permission  actually  demised  agtnwt 
and  actually  exercised  would  not  be  a  hereditament 
enjoyed  by  the  lessee;  a  hereditament  being  (in  Lord 
Coktfs  well  known  words,  Co.  Lttt  6  a.)  *'  whatsoever 
may  be  inherited,"  ^^  be  it  corporeal  or  incorporeal,  real, 
or  personal,  or  mixed ;"  and  the  statute  gives  this  form 
of  action  for  every  hereditament  enjoyed. 

The  evidence  of  use  and  occupation  appears  to  us 
not  only  sufficient,  but  unusually  strong  (a). 

Rule  refused. 

(a)  The  judgment  on  the  other  parts  of  the  case  is  omitted. 


Doe  on  the  several  Demises  of  Hurst,  Par-  vedne$day, 
TiNOTON,  and  Orchard,  against  Clifton  (a).      ^^^^^^ 

J^  JECTMENT  for  premises  in  Hertfordshire.     Thq  Ejectment  was 
'  action   was    originally   brought  on    the  several  te'i^tin*^** 
demises  of  Hurst,  Partington,  Orchard,  Thomas  Neatiy  J^eSd^**"** 
SttMs,  and  Thomas  Stubbs.    In  Trinity  term  1 835,  Piatt  ^'^f  -f •  ">^ 

ation  was  made 
to  strike  out  B.*s  name,  on  aflBdarit  that  the  tenant  claimed  under  JB,,  that  the  action  was 
defended  to  protect  ^.'s  interest  against  A.,  and  that  A.  cUimed  under  a  conveyance  from 
S,,  which  was  asserted  to  be  invalid  bj  reason  of  fraud. 

The  Court  granted  the  application,  though  £.,  who  was  in  the  £ad  Indiest  had  not 
expressly  authorised  it,  grounds  being  shewn  for  inferring  a  general  authority,  in  the 
party  making  the  application,  to  act  for  JB,*b  interest  with  respect  to  the  premises. 

And  this,  although  it  was  sworn,  in  opposition  to  the  application,  that  the  conveyance  from 
B.  to  A,  was  bon&  fide  and  for  good  consideration,  that  B.  had  covenanted  for  further 
assurances  to  A,,  that  the  insertion  of  the  name  of  B.  was  necessary  to  give  legal  effect  to 
the  conveyance,  and  that  A.  was  in  drcumstances  enabling  him  to  defray  the  expenses  of 
the  proceedings,  and  to  indemnify  B. 

(a)  There  was  another  cause.  Doe,  on  the  same  demises,  against 
Sichard  Stubbs,  which,  as  to  all  the  points  here  noticed,  turned  upon' 
nearly  the  same  facts,  and  received  the  same  decisioni  as  Doe  v.  Clift9tu 

obtained 
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18S6.       obtained  a  rule  calling  on  the  tfavee  lessoors  of  the  plain* 

jj^j^^     tiff  first  named)  and  the  plaintiff's  attom^  on  the 

Hum       record)  to  shew  cause  why  the  names  of  Thomas  Neaibg 

ogainsi  ^^ 

CunoM.  StiMs  and  Thmas  SKubbs  should  not  be  struck  out 
of  the  declaration^  and  why  the  plaintiff's  attorney 
should  not  pay  the  costs  of  the  application.  liomas 
Stubbs  made  aflSdavit  that  he  had  not  authorised  any 
person  to  use  his  name,  that  it  was  used  agamst  lus 
willy  and  that  he  claimed  no  title  to  or  interest  in  the 
premises  (a).  The  attorney  of  Clifionj  and  of  BiAard 
Shibbs  {b)f  who  was  the  tenant  in  possession  of  part  of  the 
premises,  made  affidavit  that  the  property  had  been  de- 
vised to  Catherine  Neatby  for  life,  remainder  to  trustees 
for  Ann  Stubbs  the  wife  of  Richard  Stubbs  for  lile,  r^ 
mBmAiexXoThcmasNeatbyShibbs'miee;  remainder  over, 
if  T.  N.  SHibbs  should,  at  the  time  of  the  death  of  CM- 
erineNeaiby  or  Ann  Siubbs^  be  dead  without  having  left  any 
child  or  children  of  his  body  lawfully  begotten  then  living; 
that  Thomas  Neatly  SttMssuxyived  both  Catherine  Neatby 
and  Ann  Stubbs f  and  was  now  in  the  East  Indies;  that 
the  deponent  believed  that  Hurst  and  Partington  claimed 
tide  under  deeds  or  instruments  obtained  from  71  Ni 
Stubbs  under  circumstances  which  the  deponent  was  ad- 
vised and  believed  rendered  them  invalid  for  fraud:  that 
previous  ejectments  had  been  brought  against  Clifton^ 
Biehard  Stubbs  and  others,  as  tenants  in  possession,  for 
the  same  premises,  on  the  demises  of  Hurst  and  Part^ 
ington  only,  which  had  failed,  except  as  to  some  copy- 
hold premises  as  to  which  a  verdict  had  been  found  for 

(a)  Nothing  appeared  in  the  affidavits  on  either  dde,  afaewing  any 
interest  in  T.  Stubbs^  besides  the  circumstance  of  liis  joining  in  the  coo- 
▼eyance. 

(6)  See  page  809.  note  (a),  antd. 

the 
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ibe  plaint^  subject  to  a  questioti  of  law  still  pending ;        1836. 
that  in  those  actions  the  deponent  acted  nominally  as       

Dob  denu 

attorney  for  the  defendants^  who  claimed  under  J^omas  Hum 
Neaify  Stubbsj  but  really  for  and  at  the  instance  and  cSLioy. 
under  the  instruction  of  T*  N.  SttMsf  and  for  the  pro* 
tecdon  of  bis  interest  against  Hursi  and  Partington; 
that  71  N.  Stubbs  continued^  in  his  correspondence  with 
the  deponent^  to  express  his  anxiety  on  the  subject,  and 
(»d  desired  him  to  take  measures  for  the  security  of 
the  tide  deeds;  and  that  the  depon^it  believed  that  the 
name  of  T.  N,  Siubbs  was  used  without  his  authority  or 
knowledge,  and  against  his  will. 

In  imposition  to  the  rule,  Partington  made  affidavit 
that  T.  N.  Sttibbs  and  T.  Stubbs  had  conveyed  part 
of  the  premises  to  him  bonS.  fide,  and  for  a  valuable 
consideration ;  that  he  was  informed  and  believed  liiat 
the  inserUon  of  their  names  was  necessary  to  give  l^al 
efiect  to  the  conveyance;  and  that  he  was  able  to  bear 
the  expenses  of  the  ejectment  or  any  proceedmgs  in- 
cident thereto,  and  to  indemnify  T.  N.  Stubbs  and  21 
SHubbg  if  he  should  be  called  on  so  to  do.  The  plain* 
tiff's  a^omey  also  made  affidavit  that,  since  the  deaths 
of  the  devisors  and  of  Catfterine  Neatby  and  Ann  Siubbs, 
71  SitMs  and  T.  N.  Stubbs  had  by  deed  bargained,  sold, 
and  assigned  to  Partington  in  fee,  all  their  estate,  right, 
title,  interest,  reversion,  use,  trust,  property,  claim,  and 
demand  whatsoever,  both  in  law  and  equity,  in  a  part  of 
the  premises,  declaring  therein  that  they  had  done  no  act 
to  incumber  the  estate,  and  that  71  N.  Stubbs  therein 
covenanted  for  reasonable  further  assurances,  at  his 
own  expense,  by  himself  and  T.  Stubbs,  for  and  to  the 
use  o(  Partington  in  fee. 

Petersdoifff 
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1886.  PeUrsdoiffi   in  Trinity  term,    1885,   shewed  cause.' 

Partington  could  not  obtain  leave  from  Thomas  Neatinf 
Stubbs  to  use  his  name,  on  account  of  his  absence;  but 
be  claims  under  a  conveyance  from  him  and  Thomas 
Stubbs.  There  may  be  some  doubt  whether  the  con- 
veyance be  legally  complete;  and  it  is  just  that  the  par^ 
taking  it  should  be  allowed  to  use  the  name  of  the 
parties  conveying,  for  the  purpose  of  getting  rid  of  the 
difficulty  of  proof;  imd  such  a  practice  is  very  oommou. 
Even  admitting  that,  where  the  parties,  whose  names 
are  so  used,  themselves  take  the  objection,  this  may 
be  sufficient  ground  for  the  Court  acceding  to  it,  here 
jnomas  Neatby  Stubbs  does  not  come  into  Court;  the 
objection  is  taken  by  the  attorney  of  a  defendant  in 
ejectment' as  the  tenant  in  possession.  In  Adams' on 
Ejectment,  it  is  said,  p.  211.  (a),  that,  ^^  where  demises 
are  inserted  in  the  names  of  any  parties  without  thar 
authority,  the  Court  on  motion  will  order  such  demises 
to  be  struck  out  of  the  declaration,  unless  the  justice  of  the 
case  requires  their  insertion,  and  a  sufficient  indemnity  is 
given"  Here  the  justice  of  the  case,  and  the  sufficiency 
of  the  parties  to  indemnify,  appear  on  the  affidavits. 

Piatt  contr^  This  is  an  attempt  to  get  rid  of  the 
question  whether  the  conveyance  was  fraudulent,  through 
which  Partington  claims.  If  the  conveyance  be  not 
fraudulent,  Partington's  demise  was  sufficient  [^Patte^ 
son  J.  Has  there  been  any  instance  of  this  Court  retain- 
ing names  on  the  demise,  on  an  indemnity,  the  parties 
being  merely  trustees  ?]  No  such  instance  can  be  found. 
[Patteson  3.     There  might  be  a  defect  in  the  convey- 

(a)  3d  edit  (1830). 

ance. 
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ance^  owing  to  an  outstanding  term*]    Nothing  of  this       1.9Mb  i 
kind  is  pretended. 


DOK 

Per  Curiam  (a).     This  role  must  be  made  absolute.  Humsx 

agtthut 

Rule  absolute  without  costs.      Cunotu 


The  cause  was  tried  before  Tindal  C.  J.,  at  the  last  ^^  ejectmoit 

by  a  Dsortgagee^ 

fipring  assizes  at  Hertford.    The  lessor  of  the  plainti£^  a  defendant, 

^^^  not  being  the 

Orchard^  proved  a  mortgage  to  him  by  Tfumas  Neaib^  moitgagor,  but 
Siubbsj  in  1824,  of  his  reversionary  interest  in  the  pre*  fending  ft>r^-s 
mises,  expectant  on  the  lives  of  Catkerine  Neatiy  and  ^  up^^^bT 
Asm  SiMs.  The  defendant  produced  a  mortgage  of  J^JI^TC  iL. 
the  same  premises  to  a  different  party,  executed  by 
T.  y.'Sinbbs  in  1822.  For  the  plaintiiF  it  was  con- 
tended that  T.  N.  Stubbs  himself  could  not  have  been 
permitted  to  set  up  this  prior  mortgage  against  hiis  own 
deed,  and  therefore  that  CUfUmf  who,  as  the  plaintiff 
alleged,  held  possession  as  tenant  to  T,  JV.  StMs^  wa% 
in  like  manner,  precluded.  The  relation  of  Clifton^  as 
tenant,  to  T.  N.  SHubbSf  was  disputed ;  but  it  was  fur* 
ther  urged,  and  appeared  from  the  evidence,  that  the 
action  was,  in  reality,  defended  for  the  benefit  of  T.  N, 
&ubbs ;  and  the  Lcnrd  Chief  Justice,  considering  that 
to  be  so,  held  that  the  mortgage  of  1 822  could  not  be 
set  up.  A  verdict  was  therefore  taken  for  the  plaintifiF 
on  Orchard^s  demise,  and  for  the  defendant  tm  the 
others.  Platt^  in  the  present  term(d),  moved,  by 
leave  reserved,  for  a  rule  to  shew  cause  why  a  nonsuit 
should  not  be  entered;  contending  that  the  defendant 
was  not  shewn  to  be  tenant  to  7*.  N.  Stubbs^  and  was 
not  otherwise  identified  with  him.     And  now 

(a)  Lord  Dentnan  C.  X,  Liitledale,  Paiieion,  and  WimamtSs. 
(6)  jiprU  16th.     Before  Lord  Denman  C  J.,  PaiUion  and   CU^. 
ridge  J%. 

Vol.  IV.  3  H  Hie 
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1856. 

Doxdem. 
Huiisf 
againtt 

CunoN. 


7^  Court  (having  taken  time  to  confer  vnth  inndal 
C.J.)  said  that  the  defendant  appeared,  by  the  eri* 
dence,  to  be  merely  a  nominal  one  for  the  benefit  of 
71  N»  StubbSf  the  mortgagor  in  the  deed  under  which 
the  lessor  of  the  plaintiff.  Orchard^  claimed;  and  that, 
as  it  was  not  competent  to  T.  N.  Shdfbs  to  derogate 
firom  his  own  mortgage  by  shewing  a  prior  deed,  so 
neither  could  the  defendant  for  his  benefit  (a).  And 
the  rule  was  refused. 


A  morcgigor,         Qn  a  subsequent  day  of  this  term  (April  21st), 

in  order  to  ^  i^ 

entitle  himself    Piatt  obtained  a  rule  to  shew  cause  why  it  should  not 

to  the  benefit, 

in  a  court  of      be  referred  to  the  Master  to  ascertain  what  was  due  tor 

law,  of  Stat. 
7  G.  2.  c.  80. 
«.  1.  (directiog 
are-conveyance 


principal  and  interest,  on  the  mortgage  deed  of  1824f,  and 

to  tax  the  costs  of  the  lessors  of  the  plaindfi^  and  why 

'^amwT  °l2ntiff  ^^^^^^  should  not  acccpt  the  amount  of  such  principal, 

in  ejectment, 
upon  payment 
of  prtncipa], 
interest,  and 
costs),  must 
become  a  de- 
fendant in  the 
action  of  eject- 
ment 

Where  he  is 
not  such  de- 
fendant, the 
Court  will  not 

interfere,  either  above-mentioned  trial ;  that  T.  N.  Stubbs  was,  and  had 

under  the  sta^ 

tute,  or  in  the    for  several  years  been,  in  India;  that  he  was  the  party 

exercise  of  its         .      i     ,        .   ,  ,  ,  , 

general  power    who  had  a  right  to  redeem  the  mortgage ;  that  no  suit 

over  actions  in    .  .  ^«  <•        i  ^  -,    % 

the  Court.        m  equity  was  pendmg  to  foreclose  or  redeem ;  and  thai 

Although 
the  ejectment 
has  been 
brought 
against  the 
tenant  of  the 
mortgagor,  and 

the  Judge,  at  the  time  of  the  trial,  treated  the  defendant  i|s  such  tenant*  and  decided  upoa 
the  evidence  accordingly. 


interest,  and  costs  in  discharge  of  the  mortgage,  and 
execute  a  reconveyance  to  7*.  N.  SttibbSf  and  deliver  up 
all  deeds,  &c.,  or  why,  in  case  of  OrcharJPs  refusal  so  to 
do,  the  money  should  not  be  paid  into  Court  to  abide 
the  further  order  of  the  Court ;  and  why  proceedings 
should  not  be  stayed  in  the  meantime.  The  affidavits 
in  support  of  the  rule  stated  the  circumstances  of  the 


judgment  was  not  signed  in  either  cause.  The  attorney 
who  gave  instructions  for  this  application  made  affidavit 
that  he  was  duly  authorized  to  act  for  T.  N.  SttMs  in 


(o)  See  Doe  dem.  Ogle  v.  Fickenf  ant^  p*  788. 


this 
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this  behalf.      In    Trinity  term  following,  June  11th,        1886. 
1886, 


KeUy  and  Peiersdoiff  shewed  cause.     This  is  an      Cunonk 
application  under  stat  7  G.  2/  c.  20.  s.  1. ;    but  that 
statute  applies  only  where  the  person  having  right  to 
redeem  *^  shall  appear  and  become  defendant''  in  the 
action  of  ejectment. 

Platif  contra.  The  intention  of  the  act  was  that  the 
mortgagee  should  obtain  only  principal,  interest,  and 
costs,  but  not  the  land  itself.  This  intention  will  be 
defeated  if  such  an  objection  prevail;  and  especially 
as  the  mortgagor  was  identified  with  the  defendant  at 
the  trial.  The  case  is  clearly  within  the  equity  of  the 
statute.  The  application  is  on  behalf  of  the  mortgagor. 
At  all  events,  the  Court  may  suspend  the  proceedings, 
by  its  general  power. 

Lord  Denman  C.  J.  We  might,  perhaps,  wish  that 
we  had  the  power  which  the  applicant  contends  that 
we  have ;  but  we  have  none  such,  directly  or  indirectly. 
The  applicant  does  not  answer  the  requisite  which  the 
statute  makes  essential,  and  for  which  there  are  good 
reasons.  If  we  have  not  the  direct  power,  under  the 
statute,  neither  can  we  exercise  such  a  power  indirectly, 
for  the  sake  of  doing  justice  in  a  particular  case. 

LiTTLEDALE  J.  It  is  reasonable  enough  that  the 
applicant  should  be  relieved  upon  payment  of  principal, 
interest,  and  costs:  but  the  question  is  whether  this 
Court  has  the  power  to  give  such  relief.  The  courts, 
for  many  years,  have  endeavoured  to  save  expense  in 
3  H  2  %  pro^ 
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I8S6. 

Dob  draia 

HUftST 

ogabui 
Cunov. 


prooeediogs  arising  from  mortgages ;  but,  in  the  case 
of  ejectment,  their  power  is  defined  by  statute.  One 
condition  is,  that  the  mortgagor  should  make  himself 
defendant:  that  is  a  preliminary  without  which  this 
Court  has  no  jurisdiction,  any  more  than  it  would  have 
to  relieve  against  a  forfeiture  for  non-payment  of  rent 


Patteson  J.  The  words  of  the  statute  are,  ^*  and 
who  shall  appear  and  become  defendant  or  defendants 
in  such  action."  This  applicant  has  not  become  a  de- 
fendant* I  do  not  see  how  we  could  exercise  any 
equitable  jurisdiction  here,  without  utterly  disr^arding 
the  statute  (a). 

Rule  discharged  (i). 

(a)  Williomt  J.  was  absent. 

(6)  See  Doe  dem.  Tuhb  v.  Roe,  4  Taunt.  887. 


4prtfSlst. 


Doe  on  the  several  Demises  of  Dansqn  and 
Others  against  Parke. 


P^JECTMENT  for  messuages  and  lands  m  Ctanber- 
land*  There  were  six  demises.  The  three  first 
were  laid  on  the  10th  of  Jiine  1826,  and  were,  first,  by 
John  Danson;  secondly,  by  William  Blendatt^  Thomas 
BoweSt  and  Ricfuu'd  Mellon;  thirdly  by  BlendaU  and 
MeUonj  only.  The  other  three  demises  were  by  John 
JDanson^  by  BlendaU^  BaweSy  and  Mellon^  and  by  BlendaU 
and  Mellon^  and  were  laid  on  the  lOth  of  March  1832. 

assignees. 

Afterwards  the  bankrupt  died ;  and^  after  that,  the  assignees  were  admitted. 

Ejectment  being  brought,  on  the  demises  of  the  bankrupt's  heir-at-law,  and  of  the 
assignees,  both  laid  between  the  bankrupt's  death  and  the  admission,  HeM,  that  the  plaintiff 
must  recover  on  one  or  the  other  demise ;  for  that  the  title  was  not  in  abeyance ;  but,  if  the 
assignees'  title  was  not  perfect,  it  was  in  the  heir. 


^,  being 
tenant  in  fee 
simple  of  cus« 
tomary  land 
which  passed 
by  bargain  and 
sale  urith  sur- 
render and 
admittance, 
became  bank, 
nipt,  and  the 


assigned  the 
land  to  the 
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Oo  the  trial  before  Parke  B.  at  the  last  Carlisle  assizesi        18S6. 
it  appeared  that  the  premises  were  customary  freehold,        ' 

Ijok  den* 

aDd  that,  by  the  custom,  they  passed  by  deed  of  bargain  Dxvaoix 
and  sale  presented  and  enrolled  at  the  manor  bouse  Paub. 
with  surrender  and  admittance.  John  Danson  was  in 
possession  in  1790;  and  his  admission  in  that  year  was 
produced.  It  was  further  proved,  on  the  part  of  the 
pkintiff,  that  John  Danson  continued  in  possession  up 
to  the  27th  of  Februartf  1821,  on  which  day  a  com^ 
mission  of  bankruptcy  issued  against  him,  and  EUndally 
BaweSf  aod  Mellon  were  appointed  assignees.  By 
bargain  and  sale  of  the  10th  of  April  18£1,  duly  en- 
rolled in  Chancery,  the  premises  were  ass^ed  to  them 
by  the  commissioners.  The  defendant  claimed  through 
a  party  who  came  into  possession  at  a  later  period  in 
1821,  under  an  equitable  mortgage;  but  no  evidence 
was  o£fered  of  the  title  of  such  party.  The  said  John 
Danson  died  m  1830,  leaving  his  son,  John  Danson^ 
fais  heir-at>law;  and  Baaoes  died  between  J^l  183d 
and  Apnl  1833.  On  the  3d  of  Jii^  1835,  Blendatt 
and  Mellon  were  admitted,  and  the  admission  was 
signed  by  the  lord  of  the  manor.  On  this  evidence, 
the  learned  judge  directed  a  verdict  for  the  plaintiff,  on 
the  demise  of  John  Danson  in  1832. 

W.  H.  Watson  now  moved  (a)  for  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a 
new  trial  be  had  for  misdirection.  The  proof  given  on 
the  part  of  the  plaintiff  shewed  that  the  tide  was  not 
perfected  in  the  assignees;  for  the  assignment  passes 
nothing  without  surrender  and  admittance;  and,  even 

(a)  Before  Lord  D     man  C.  J.»  LMledak^    PaUemm,    and    Cole^ 
ridge  Js, 

S  H  3  supposing 
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1836.       jttj^posing  the  admittance  in  18S5  to  be  evidence  of  a 

surrender  assented  to  by  the  lord,  it  did  not  prove 
Dos  dm* 

DAvioir       a  surrender  before  the  day  of  the  latest  demise,  the  10th 

tigahui 

Pauls.  of  March  1832.  It  has  never  been  decided  that  a 
surrender  and  admittance  have  relation  back  to  the 
bargain  and  sale,  in  the  case  of  customary  freeholds ; 
though  that  is  the  case  as  to  copyholds  (a).  <'Cus- 
tomaryhold  **  is  first  mentioned  in  the  bankrupt  act 
6  6  4.  c.  16.  ss.  64,  68,  &c.  On  this  ground  the  learned 
Judge  directed  the  verdict  to  be  taken  upon  the  demise 
of  the  heir-at-law.  But  the  assignment  devested  the 
title  of  the  bankrupt  and  his  heir;  and  the  plaintiff 
producing  the  proceedings  in  bankruptcy  could  not 
dispute  their  effect.  And,  indeed,  the  provison  of  staL 
49  6.3.  c.  121.  ss.  10.  seems  to  apply.  ILittledale  J. 
You  say  the  title  was  in  a  sort  of  neutral  state.]  It 
was  so  :  either  as  an  inchoate  title  in  the  commissioners, 
or  as  an  anomalous  instance  of  a  title  in  aoeyance,  under 
the  peculiar  operation  of  the  bankrupt  laws.  [Lord 
Denman  C.  J.  A  party  who  has  a  possession  of  twenty 
years  has  a  title  against  any  one  coming  in  after,  unless 
the  latter  shews  title  (&).  The  question  is,  as  to  the 
e&ect  of  what  has  been  done  under  the  bankruptcy.] 

Cur.  adv.  vulL 

Afterwards  in  this  term  {May  5th)  Lord  Denman  C.  J. 
delivered  the  judgment  of  tlie  Court 

We  do  not  consider  that  the  defendant  can  raise  any 
question  on  stat  49  6.  3.  c.  121.  s.  10.  The  plaintiff 
must  recover  in  one  way  or  the  other.  Either  the 
bankrupt  had  not  parted  with  the  land,  and  then  the 

(a)  See  Parker  ▼.  Bledx,  Cro.  Car.  568. 

(6)  See  Doe  dem,  SfnUh  t.  IFebber,  I  j1,  i  E.  119- 

plaintiff 
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plaintiff  must  recover  on  the  demise  of  the  heir-at-law; 
or  he  had  parted  with  it,  and  then  the  title  of  the  assiff- 
nees  b  good.  Daitiok 

againtt 

Rule  refused.       Pakki. 


Atkins  and  Another  against  Owen.  ^nithL 

ASSUMPSIT  for  money  had  and  received.    Plea,  if  a  party  re- 
general  issue.   The  plaintiffs  having  been  nonsuited  payable  to 
by  reason  of  their  not  producing  in  evidence  a  bill  purpmeof 
alleged  to  have  been  misapplied  by  the  defendant,  the  §^«l^for'"" 
Court,  on  motion  for  a  new  trial,  in  Michaelmas  term  ^1^^^^^' 
1834,  held  the  nonsuit  right,  but  granted  a  rule  nisi  "**°'?J'J^^ju 
for  a  new  trial,  on  afiidavits  ia).     The  rule  was  made  to  his  own  ac- 

^   '  count  at  his 

absolute  in  last  Hilary  term,  January  18th  (b) ;  and  the  banker^  with 

intent  to  ap- 
propriate the  prooQ|dSy  and,  before  the  bill  is  due,  draws  upon  such  account  (though  not  spe- 
cificaUy  upon  the  credit  of  the  bill),  and  his  draft  is  honoured,  an  action  of  trover  may  be  com- 
menced against  him  before  the  bill  is  due,  but  not  an  action  for  money  had  and  received. 

(a)  Jikms  ▼.  Owen,  2  A.  ^  E.  35. 

{b)  Hie  motion  was  made  on  an  affidavit  by  the  plaintiff's  attorney,   Plaintiff  having 
tfa^  as  soon  as.  he  found  that  the  action  was  likely  to  come  on,  he  com^  ^^^n  nonsuited 
Inenccd  inquiries  to  ascertain  in  whose  hands  the  bill  was,  and  that,  upon  ^„^2q2  \  do- 
discorering  this,  he  immediately  made  efforts  to  obtain  it,  through  a  per.   cument  on  the 
son  who  promised  to  procure  it ;  that  deponent  obtained  it,  but  too  late  tn»J»  ^^  Court 
for  the  trial,  and  that  he  had  it  now  in  his  possession*  nonsuit,  on 

payment  of      ^ 

JSontow  shewed  cause.    The  plaintiff's  attorney  might  have  withdrawn  costs,  upon  the 

tb.  monl,  .»!,»  th.  m.tt«  now  «»,d..  there  b  »>«.  T«dict ^^D.t  :f,t7U:!/r. 

the  plaintiff,  but  only  a  nonsuit,     lliere  ia  no  precedent  for  setting  a  attorney,  that 

nonsuit  aside  under  such  circumstances.     [Ixird  Denman  C.  J.      Is  ^  ^^  ^^^'^ 

ney,  "  as  soon 
there  any  precedent  for  revising?]     In  SlattUo  v.  Theed,  6  Bmg,  753.,  „  |^  fo„„^ 

a  nonsuit  was  set  aside  on  payment  of  costs,  upon  the  ground  of  the  that  the  action 

absence  of  a  materia!  witness ;  but  the  witness  had  been  subpcenaed.   ^^  ^^^^r  ^ 

come  on,   had 
Here  no  inquiries  were  commenced  till  the  plaintiff's  attorney  found  commenced 

the   inquiries  to 
ascertain  in 
whose  hands  the  doctmient  vras,  and,  upon  discovering  this,  had  immediately  (through  a 
person  who  promised  to  procure  it)  made  efforU  to  obtain  it,  but  had  obtained  it  too  late 
for  the  trial,  and  now  had  it. 

S  H  4  cause 
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1856*  canie  was  again  tried  at  the  last  Exeter  assizes,  before 
IdtOedak  J.  On  tlvis  trial,  it  appeared  that  a  bill  of 
exchange  for  lOOl.  had  been  remitted  to  the  plaintifi  in 
diseharge  of  |i  debt  due  to  them  from  Sludefyg  that  the 
bill  (now  given  in  eridence)  was  payable  to  the  ordo:  of 
Studdjf^  sixty  days  after  sight ;  that  the  plaintiffs  handed 
the  bill  to  the  defendant,  in  order  that  he  might  get  it 
indorsed  for  them  by  Siuddy ;  and  that  the  defendant 
got  it  so  indorsed,  paid  it  to  his  own  account  at  his 
bankers'  (indorsed  to  them),  and  claimed  a  right  to  re- 
tain the  proceeds.  It  also  appeared  that  the  bankers  had 
placed  the  bill,  in  the  usual  way,  to  the  defendant's 
credit;  and  that  the  defendant,  after  paying  in  the  bill, 
had  drawn  upon  his  account  at  the  bankers',  though  not 
specifically  on  the  credit  of  this  bill.  He  had  frequendy 
been  allowed  to  overdraw  bis  account  at  the  bankers', 
and  it  was  overdrawn  when  this  bill  was  paid.  They 
charged  interest  upon  it,  by  reason  of  the  amount 
having  been  advanced  before  it  became  due.  The  bill 
when  paid  in  was  not  accepted;  the  bankers  in  due 
course  forwarded  it  for  acceptance  and  for  payment    It 

the  tiisl  w«i  likdy  to  come  on.  It  is  not  said  that  there  was  any  appli- 
cation to  the  defendant  No  dates  are  given  in  the  affidavit.  The 
plaintiff's  attomej  mutt  he  taken  to  have  known,  thnmghMity  the  neces- 
sity of  producing  the  bill.  [Lord  Denman  C.  J.  It  was  a  very  strict 
application  of  the  rule.]  No  breach  of  faith  is  imputed  to  the  delendants. 
At  least  it  should  be  made  a  condition  of  the  rule  that,  if  the  delcndant 
choose  to  pay  the  money,  the  plaintiff  shaU  pay  the  casta  of  the  feimcr 
trial. 

Sir  IT.  IT.  FoUeU,  oontri,  was  stopped  by  the  Court. 

Lord  Denxak  C  J.     There  is  no  danger  here  of  our  setting  a  bad 
precedent.     The  rule  must  be  made  absolutCi  on  payment  of  costs.  | 

LiRLS»AU  and  Wiuiams  Js.  concurred.    (Coluudob  J.  was  absent). 

Rule  absolute  oo  payment  of  costs* 
remained 
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remained  in  their  books  to  the  defendant's  credit^  all        16S6. 
the  time  it  was  running.    The  action  was  oomntenced 
before  the  bill  became  due,  and  the  learned  Judge^  cm 
that  account,  directed  a  nonsuit,  giving  leave  to  move 
to  enter  a  verdict  for  the  plaintiffs. 

Crawder  now  moved  accordmgly.  Trover  would 
clearly  have  lain;  and  the  defendant  is  liable,  under 
the  circumstances,  in  an  action  for  money  had  and  re^ 
ceived,  though  the  bill,  not  being  due^  had  not  actually 
been  turned  into  money  when  this  action  was  com- 
menced. It  passed  as  money  in  the  account  on  which 
the  defendant  drew,  and  that  is  sufficient  In  Beed  v* 
James  (a),  where  a  creditor  issued  execution  against  his 
debtor's  goods,  and  took  a  bill  of  sale  of  them  from  the 
sheriff,  it  was  held  that  the  assignees  of  the  debtor  (who 
had  committed  acts  of  bankruptcy  before  the  ezedudon) 
might  sue  the  execution  creditor  for  money  had  and 
received,  though  the  goods  had  not  in  &ct  been  turned 
into  money.  Here,  if  the  defendant  had  got  the  bill 
discounted,  there  could  be  no  doubt  as  to  the  form  of 
action ;  and  he  might  have  done  so.  It  would  not  lie 
in  his  mouth,  in  such  a  case,  to  say  that  the  bill  was 
not  yet  due,  when  he  could  not  deny  that  he  had 
received  the  money  on  it.  The  same  would  be  the  case 
if  he  had  pledged  the  bill.  It  has  in  fact  been  turned 
into  money,  since  it  has  gone  to  the  credit  side  of  his 
account.  When  a  party,  having  bills  in  the  hands  of 
liis  banker,  draws  generally  upon  his  account,  each  bill 
is  in  fact  drawn  upon.  If  an  insurance  broker  adjusts 
a  loss  upon  a  policy,  and  the  underwriter  gives  him 

(a)  1  Stark.  N,  P.  C.  134. 

.    credit 
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18S6.        credit  in  account,  or  a  bill,  for  the  amount,  the  assured 
~  may  recover  against  such  broker  for  money  had  and 

^8«>u<  received,  although  no  money  may  have  come  to  his 
hands ;  Andrea)  v.  Robinson  (a),  Wilkinson  v.  CUof  (b). 
[PaUeson  3.  In  such  cases,  by  the  course  of  dealing, 
the  broker  must  be  taken  to  have  admitted  the  receipt 
of  money  (c) ;  if  the  underwriter  fails,  it  is  not  open  to 
the  broker  to  defend  himself  by  saying  that  money  has 
not  passed :  that  is  the  ground  of  decision.)  The  like 
ground  exists  here. 

Lord  Denmak  C.  J.  The  defendant's  condoct  ap- 
pears to  have  been  such,  that  I  should  have  been 
happy  if  we  could  have  granted  this  rule;  but  if  it 
is  evident  that  the  action  does  not  lie,  it  would  be  a 
waste  of  time  to  do  so.  Trover  would  clearly  have 
lain ;  but  a  different  form  has  been  adopted ;  and,  view- 
ing the  case  as  if,  at  the  present  moment,  a  bill  not 
yet  due  were  taken  by  the  defendant  and  handed  to  his 
banker,  what  money  is  had  and  received  to  the  use  of 
the  plaintiff?  The  defendant  receives  credit  in  his 
bankers'  books  on  the  expectation  that  the  bill  will  be 
paid.  If  it  is  not  paid,  and  he  is  held  liable  in  this 
action,  he  may  have  to  repay  the  amount  twice  over, 
being  liable  also  to  the  banker.  His  being  a  vrrong^ 
doer  cannot  vary  this  view  of  the  case. 

LiTTLEOALE  J.  coucurrcd. 

Patteson  J.  I  am  of  the  same  opinion.  Tliis  is  a 
case,  not  of  money  had  and  received  to  the  use  of  the 

(a)  3  Camp,  199.  (6)  6  Tawnt.  lia 

(c)  See  ScoU  t.  Irvmg^  1  J9.  4-  Ad.  605.  and  the  cases  there  cited. 

plainlii^ 
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plaintifl^  but  money  lent  by  the  banker  to  the  defendant.        18S6. 
The  case  is  as  my  Lord  has  put  it.  "7 

ogdnti 

OWXM. 

Coleridge  J.  concurred. 

Rule  refused. 


Jeffert  against  Edmund  Pollexfen  Bastard,  ^«;;*%, 
Esquire. 

ASE  against  the  late  sheriff  of  Devotif  for  taking  In  taking 

insufficient  sureties,   Thomas  HaUett  and   WiUiam  pierinbond. 


c 


BeUworthy^  in  a  replevin  bond.  The  distress  was  eierdtearw^ 
stoted  to  have  been  of  great  value,  to  wit  lOOOt,  and  SITS^dtSfeg 
to  have  been  taken  for  arrears  of  rent,  to  wit  ISl ;  and  ^?^  their  tuffi- 

^  ciency;  and,  in 

it  was  alleged  that  the  now  plaintiff  recovered  in  the  ">  •<*»<>"  fo' 

°  ^  taking  insuffi. 

replevin  suit  75/.  arrears  of  rent,  and  159/.  costs;  and  dent  sureties,  it 

is  for  the  jury  to 

that,  by  the  sheriff's  default,  the  now  plaintiff  lost  the  dcdde  whether 
benefit  of  the  distress,  and  failed  to  recover  his  costs,  .uch  discretion 
&c.  First  plea,  that,  before  the  taking  of  T.  H.  and  W.B.^^^  .^eriff 
as  such  sureties,  to  wit,  on  &c,  the  defendant,  as  such  SerulTni 
sheriff  &c.,  "  instituted  and  made  a  due,  and  proper,  "^"^  ^  vr 

'  ^  tr     tr     ^   outoftheolBc* 

to  make  in- 
quiries ;  but,  if  the  sureties  are  unknown  to  him»  he  ought  to  require  information,  beyond 
their  own  statement,  as  to  their  sufficiency. 

Where  persons  of  respectable  iq[»pearance  are  brought  to  the  replevin  derk  as  sureties  by 
the  attorney's  clerk  on  behalf  of  the  party  repIeTying,  their  circumstances  being  unknown 
both  to  the  attom^'s  clerk  and  to  the  replevin  clei^  and  the  latter  causes  the  sureties  to 
make  affidavit  in  detail  as  to  their  sufficiency,  with  which  he  is  satisfied,  and  an  action  is 
afterwards  brought  against  the  sheriff  for  taking  insufficient  sureties,  the  jury  may  properly 
find  that  the  inquiry  made  does  not  excuse  the  sheriff. 

On  the  trial  of  such  an  action,  the  bond,  but  not  its  amount,  being  admitted  on  the 
pleadings,  evidence  was  gone  into  on  both  ^es,  upon  the  question  wh^er  or  not,  under 
the  circumstances  above  stated,  the  replevin  clerk  had  used  reasonable  caution.  The  re- 
plevin bond  was  referred  to  by  both  parties  during  the  trial,  and  was  stated  to  have  been 
taken  in  double  the  value  of  the  goods ;  and  it  was  in  court,  ready  to  be  produced;  but, 
by  an  oversight,  the  plaintiff  did  not  formally  put  it  in,  nor  was  it  expressly  noticed  as  a  part 
oi  the  evidence  in  the  cause,  till  a  verdict  had  been  given  for  the  pl^tiff.  Hie  Judge 
stating  to  the  Court  that  he  considered  it  as  in  effect  put  in :  Held,  on  motion  to  enter  a 
▼erdict  for  nominal  damages  for  want  of  proof  of  the  bond,  or  other  evidence  of  the  value 
of  the  goods,  that  the  bond  must  be  considered  as  having  been  in  eflRKt  proved  at  the  trial. 

In  an  action  against  the  sheriff  for  taking  insufficient  sureties  in  a  replevin  bond,  the 
penalty  of  the  bond  is  the  limit  of  damages. 

and 
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18S6.  and  reasonable  inqoiry  into  die  circamstancesy  estate, 
substance  and  condition  "  of  T.  IL  and  W.  jS.,  in  order 
to  ascertain  whether  they  and  each  of  them  iras  and 
were  a  good  and  sufficient  surety  and  sureties;  and 
that,  np<m  such  inquiry,  and  at  the  time  of  their  be- 
coming  sureties,  each  of  them  <*  appeared  to  the  de- 
fendant, as  such  sheriflp  as  aforesaid,  to  be,  and  at  that 
time  ostennbly  was,  a  good,  able,  sufficient  and  respon- 
sible pledge  and  surety,"  &c.  Verification.  Second 
plea,  that  T.  H*  was  a  good  surety.  Verification.  The 
replication  traversed  the  above  statements  in  the  two 
pleas  respectively,  and  tendered,  issue  to  the  country. 
Joinder.  On  the  trial  before  Litttedak  J.,  at  the  last 
Spring  assises  at  Exeter^  evidence  was  given  for  the 
plaiotifi^,  to  shew  the  condition  in  life  of  the  sureties ; 
and  the  defendant  then  proved  that,  on  October  24tb, 
the  day  before  the  time  for  replevying  expired,  the 
clerk  of  the  attorney  for  Leatt^  the  party  replevying, 
came  to  the  office  of  Drake,  the  defendant's  replevin 
derk  at  Exeter  (who  now  gave  evidence  for  the  defend- 
ant), and  tendered  the  two  sureties.  Drake  questioned 
them  at  first  separately,  and  afterwards  together,  as  to 
their  property,  and  took  down  the  answers.  They  had 
the  appearance  of  small  fermers.  Drake  did  not  know 
them;  nor  did  it  appear  that  the  attorney's  derk  had 
any  personal  knowledge  of  them.  The  examination 
lasted  half  an  hour.  Drake  finally  took  affidavits  from 
the  sureties,  which  were  as  follows :  — 

«  Tkcmas  Hatlett,  of  Ottery  St.  Maty  (a),  in  the 
county  of  Deoon,  yeoman,  maketh  oath  and  saith  that 
he  resides  in  the  parish  of  O.  St.  M.  in  the  sud  countj, 

(a)  About  thirteen  miles  from  Exeter, 

on 
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on  a  leasehold  property  iield  wider  Sir  John  Kenmameuf  1636. 
Bart,  for  a  term  of  mDety*nine  years  determinable  on  .! 
three  lives.  That  the  said  lease  ^vras  granted  to  him 
by  the  swd  Sir  J.  K^  and  this  deponent  has  farmed  the 
property  ever  since,  and  is  now  in  the  possession  aod 
enjoyment  thereof.  That  there  is  a  dwelling  honse 
upon  it,  in  which  this  deponent  and  bis  fiimiiy  Feride, 
and  the  fiirniture  therein  is  his  own  property;  and  this 
deponent  further  saith  diat  there  is  no  mortgage  or 
charge  on  the  said  property  or  furniture^  «nd  thi^  he 
is  the  sole  and  exclusive  possessor  thereof.  And  this 
deponent  further  saith  that,  under  the  w31  of  his  late 
uncle  Henry  Pooke^  he  is  entitled  to  the  sum  of  100/. 
payable  on  the  death  of  his  mother,  now  aged  sevoity- 
tbree,  and  that  the  trustee  under  the  said  will  is  George 
JBame  Esquire,  of  Tiverton  in  the  said  county:  and 
this  dqionent  fiirdier  saith  that  he  is  worth,  over  and 
above  what  debts  he  owes,  the  clear  sum  of  160/.  and 
upwards. 

^<  And  this  deponent,  mUiam  BeUworthf  of  Eoch- 
beare{a)  in  the  said  county,  yeoman,  roakedi  oath  that 
be  is  a  housekeeper  in  the  parish  of  R.  aforesaid;  that 
he  is  the  owner  of  the  fee««imple  of  a  cottage^  formerly 
two  cottages,  in  JR.  aforesaid,  and  an  orchard  or  garden 
thereto  belonging,  now  occupied  by  Francis  Marker  at 
the  annual  rent  of  BL  6s. ;  that  there  is  no  mortgage  or 
-charge  cm  the  said  property ;  and  diis  depcment  is  the 
sole  and  exclusive  possessor  thereof:  and  this  deponent 
lastly  saith  that  he  is  worth,  after  all  his  debts  are  paid, 
the  clear  sum  of  160/." 

Drake  stated  at  the  trial  that  this  was  the  course  he 

(a)  About  six  miles  ffom  EsUtr, 

always 
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1836.        always  took  in  such  cases:  that  he  required  the  affi- 
'  *     davits  because  he  knew  nothing  of  the  parties :  and  that, 

^ogwui  at  the  time^  he  was  quite  satisfied  in  his  judgment  that 
they  were  responsible  people.  He  also  stated  that  the 
replevin  bond  was  taken  in  double  the  value  of  the 
goods.  The  learned  Jiidge  expressed  his  opinion  that 
this  exambation  was  not  sufficient,  and  that  inquiry 
ought  to  have  been  made  on  behalf  of  the  sheriff  among 
persons  who  had  means  of  knowing  the  sureties.  No 
witness  acquainted  with  the  curcumstances  of  Hallett 
and  BeliwortJy  was  called  for  the  defence.  The  plain- 
tiff had  a  verdict  for  160/. 

Cr<mder  now  moved  for  a  rule  to  shew  cause  why 
there  should  not  be  a  new  trial  on  the  ground  of  mis- 
direction ;  or  why  the  damages  should  not  be  reduced 
to  nominal  ones,  on  the  ground  after  mentioned.  The 
inquiry  was  sufficient  under  the  circumstances.  The 
sureties  were  presented  by  the  clerk  of  an  attorney 
known  in  the  town;  and  the  replevin  clerk  was  not 
bound  to  enter  upon  an  investigation  at  two  distant 
places  before  granting  the  replevin.  The  affidavits 
are  available  as  shewing  the  minute  inquiry  to  which 
the  parties  had  been  subjected.  The  statements  in 
them  are  very  precise,  and  mention  the  names  of  known 
individua  s,  whom  the  parties  would  not  refer  to  falsely 
upon  oath.  [Lord  Dentnan  C.  J.  '  These  are  mere 
voluntary  affidavits.]  In  Hindle  v.  Blades  (a)  it  was 
held  that  the  sheriff  was  not  bound  to  warrant  the  suf> 
ficiency  of  the  sureties :  Saunders  v.  Darling  {b)  was 
there  cited,  where  it  is  said  that  slight  evidence  of  in- 

(o)  5  Taunt.  225.     1  Marth.  27.  (b)  BulL  iV.  P.  €0. 

sufficiency 


IN  THE  Sixth  Year  of  WILLIAM  IV.  827 

sufficiency  is  enough  to  throw  the  onus  of  proof  on      '1886* 
the  sheriff  "  for  the  sureties  are  known  to  him,  and  he       " 

Jbvfbbt 

is  to  take  care  that  they  are  sufficient"  But  Mtms'  jigmfut 
field  C  J.  said,  ^^  I  cannot  think  the  statute  (a)  meant 
to  throw  on  the  sheriff  this  anm : "  and  Heath  J.  ob- 
served, —  *^  The  mischief,  before  the  statute,  was,  that 
the  sheriff  used  to  accept  mere  men  of  straw  for  sure- 
ties. But  the  sheriff  cannot  cast  up  the  man's  accounts 
to  see  the  real  state  of  his  property."  [Lord  Dm- 
tnan  C.  J.  There  a  prim&  fisu:ie  case  of  respectability 
appeared.  Ldttledale  J.  In  this  case  the  replevin  clerk 
said  that  he  took  affidavits  because  he  knew  nothing  of 
the  parties.]  They  appeared  to  be  small  farmers  and 
respectable  persons.  {jColeridge  J.  How  could  the 
credit  and  apparent  respectability  of  the  parties  be  as- 
certained by  examining  themselves?  If  the  attorney's 
clerk  had  known  any  thing  of  them,  he  might  have 
been  questioned ;  but  they  appear  to  have  been  strangers 
to  him.]  It  would  have  been  seen  on  the  examination 
of  the  parties  whether  they  prevaricated,  or  were  unable 
to  answer  any  particular  inquiry.  The  mere  addition  of 
the  attorney's  clerk,  or  some  other  vouchee,  who  might 
or  might  not  be  known  at  the  sheriff's  office,  would 
not  much  advance  the  case.  The  replevin  derk  is  not 
bound  to  go  out  of  the  office  to  make  inquiries ;  and 
it  was  for  the  jury  to  say  whether  a  reasonable  dis- 
cretion had  been  'exercised  in  the  inquiry  made  there. 
The  learned  Judge  led  them  to  suppose  that,  in  point 
of  law,  the  inquiry  proved  was  insufficient.  The  case 
would  be  different  if  the  sheriff  had,  within  his  office, 
means  of  knowing  that  the  surety  was  insufficient ;  as 

(a)  11  as.  c.  19.  1.23. 

in 
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nSd,       in  ScaU  v.  Waiihman{a\  where  writs  agmnst  one  of 
'  the  sureties  bad  passed  through  the  sheriff's  hands* 

"g*^!^  Abbott  C.  J.  there  said  that  if  the  sheriff,  <<  having  the 
means  within  his  power  of  informing  himself)''  neglected 
to  use  them,'  he  was  responsible.  That  must  signify 
means  within  his  reaeh  as  sheriff,  within  his  office: 
otherwise  the  qualification  seems  unnecessary ;  for  the 
sheriff^  like  any  other  man,  would  of  course  have  means 
within  his  power  of  inquiring  at  a  distant  place.  Su/- 
ton  v.  Watte  {b)  also  shews  that  the  duty  of  the  sheriff 
is  not  sudi  as  the  plaintiff  here  would  represent  it;  and 
Park  J.  there  relies  upon  the  expressions  of  Heaik  J.  m 
Hindu  Y.  Blades  (c). 

But  further,  die  damages  ought  to  be  reduced.  The 
value  of  the  goods  replevied  was  not  proved.  It  was 
said  to  be  admitted  by  the  plea;  but  the  declaration 
only  lays  it  under  a  videlicet,  at  IQOO/.  A  witness  stated 
that  the  .bond  was  taken  in  double  the  value  of  the 
goods;  but  die  bond  itself  was  not  given  m  evidence^ 
nor  particularly  adverted  to  till  after  the  verdict  It 
wa^  a  mistake,  but  fatal  to  the  plaintiff's  right  to  re- 
cover any  but  nominal  damages.  ILittledak  J.  The 
bond  lay  on  the  table  of  the  Court  I  considered  it  as 
being  substantially  put  in.] 

Elliott^  for  the  plaintiff,  made  a  cross  motion  to  in- 
crease the  damages,  contending  that  the  amount  of 
damage  alleged  in  the  declaration  to  have  accrued  by 
the  sheriff's  default  was  admitted  by  the  plea;  and 
that,  as  against  the  sherifi^  the  right  to  recover  was  not 


(a)  3  Stark,  N.  P.  C.  168.  (6)  8  B,  Moore,  87. 

(c)  5  Taunt.  825.     1  Mar0k.  27. 


limited 


JsrvxAT 
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limited  by  the  penalty  of  the  bond.    ILiitledale  i.  The        1886. 
penalty  is  the  limit  in  all  such  cases]. 

Lord  Denman  C.  J.  I(  is  admitted  that  the  sureties 
were  insufficient ;  the  only  question  is,  whether  the 
defendant  made  a  proper  and  reasonable  inquiry. 
The  only  law  to  be  collected  from  the  cases  is  that 
which  was  laid  down  by  Abbott  C.  J.  in  Scott  v.  JVaith" 
man  (a),  namely,  that  the  sheriff  is  to  exercise  a  reason- 
able discretion  and  caution  in  r^eiving  sureties.  Whe- 
ther he  has  done  so  or  not,  is  a  question  for  the  jury  in 
each  case ;  and  the  law  cannot  be  laid  down  with  more 
particularity.  If  the  learned  judge  in  this  case  had  left 
it  to  the  jury,  as  law,  that,  under  the  circun'istances,  the 
sheriff^s  derk  could  not  have  made  a  sufficient  inquiry, 
there  might  have  been  ground  for  this  application;, 
but  he  did  no  more  than  make  a  strong  observation 
upon  the  case  before  him;  And,  if  the  fact  was  that 
the  sureties  were  utterly  insufficient,  that  they  were 
brought  to  the  office  by  the  attorney's  clerk,  and  that 
no  inquiry  was  instituted  beyond  the  receiving  of  such 
answers  as  they  chose  to  give,  no  judge  would  direct 
a  jury,  and  no  jury  should  say,  that  a  proper  discretion 
was  exercised  in  receiving  those  sureties.  That  being 
so,  the  sooner  we  make  an  end  of  the  course  of  pro- 
ceeding which  was  said  here  to  be  usually  adopted,  the 
better:  otherwise  it  may  be  said  that,  wherever  the 
parties  live  at  such  a  distance  that  the  sheriff  cannot 
personally  know  of  their  circumstances,  no  further 
inquiry  is  necessary  than  to  receive  their  own  statement 
There  must,  in  any  such  case,  be  some  other  means  of 

(o)  3  Stork.  N.  P,  C,  168. 

Vol.  IV.  S  1  inquiry, 


Bavtarb. 
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1836.        inquiry,  as  for  example,  by  the  attendance  of  a  person 

""■"""       from  the  neighbourhood  in  which  the  sureties  live ;  and 

Jvprsiir  ^ 

jB|f«tijt        here  the  sheriff,  if  he  had  used  such  means,  would  have  • 

the  benefit  of  Mansfield  C.  J.fc  observation  in  Hindle  v. 
Blades  (a) :  *^  Suppose  the  sheriff  had  taken  an  eminent 
banker  as  surety  a  week  before  his  bankruptcy,  when 
no  one  in  the  world  had  the  slightest  reason  to  suspect 
his  circumstances."  The  very  circumstance  of  the 
clerk's  taking  an  irregular  affidavit  from  the  sureties 
evinces  his  doubt  of  their  sufficiency.  His  knowing 
nothing  of  the  parties  appears,  certainly,  a  bad  reason 
for  proceeding  upon  their  oaths.  As  for  the  omission 
to  give  the  bond  in  evidence,  we  must  put  a  reason- 
able construction  upon  what  took  pIa<^M^e  must  take 
it  that  all  parties  considered  the  insmiment  as  having 
been  proved ;  it  was  ready  to  be  put  in  at  a  moment's 
notice ;  and,  in  the  references  made  to  the  bond  during 
the  trial,  it  must  be  considered  that  both  sides  were  talk- 
ing of  the  document  which  lay  upon  the  table  before 
them.     No  rule  can  be  granted. 

LiTTLEDALE  J.  I  may  have  made  strong  observ- 
ations on  the  insufficiency  of  such  an  inquiry  as  was 
proved,  and  may  have  said  generally  that  it  was  in- 
sufficient; but,  if  I  did  so,  it  was  with  reference  to  the 
particular  case,  and  not  as  laying  down  a  rule  of  law. 

Patteson  J.  The  rule  clearly  is,  that  the  sheriff 
shall  exercise  a  reasonable  discretion.  If  our  present 
application  of  the  rule  would  render  it  necessary  for  the 
sheriff  to  send  about  the  country  at  his  own  expense  to 

(a)  5  Taunt.  225.     1  Marsh.  27. 

make 
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make  inquiries^  I  should  hesitate  as  to  refusing  the  1886. 
rule.  But,  supposing  that  the  sheriff  knows  the  par- 
ties,  he  may  accept  them  as  sureties ;  supposing  that  he  ogohut 
does  not  knov;  them,  he  may  decline  receiving  them  till 
they  satisfy  him  of  their  sufficiency,  by  the  attendance 
of  other  persons,  or  by  information  from  them  in  writ- 
ing. I  would  not  have  it  supposed  that  the  sheriff  or 
the  replevin  clerk  is  bound  to  go  out  of  the  office,  and 
travel  about  for  information;  but  he  may  require 
vouchers,  personal  or  in  writing.  If  that  had  been 
done  here,  there  would  haye  been  a  strong  case  for  the 
sheriff. 

Coleridge  J.  There  is  no  question  as  to  the  rule, 
but  only  with  respect  to  the  application*  I  think  we 
may  lay  it  down  that,  if  the  sheriff  is  fixed  with  know- 
ledge of  the  real  state  of  facts,  he  is  responsible,  accord- 
ing to  such  knowledge :  but,  where  he  has  it  not,  he  is 
bound  to  make  a  reasonable  inquiry  into  the  apparent 
responsibility  of  the  sureties  offi^red.  Here  three  persons 
come,  two  sureties  and  the  attorney's  clerk.  The  re- 
plevin clerk  does  not  even  inquire  of  the  attorney's 
clerk  as  to  the  apparent  responsibility  of  the  sureties, 
but  examines  them  as  to  their  actual  responsibility.  I 
agree  that  the  sheriff,  or  his  clerk,  is  not  bound  to 
go  out  of  the  office;  but  he  may  satisfy  himself  with- 
out doing  so.  And  upon  this  subject  it  is  observable 
that  the  sheriff  is  bound  by  statute  (a)  to  have  four 
replevin  clerks  at  least,  dwelling  not  above  twelve  miles 
from  each  other. 

Rule  refused* 

(a)   1&2  Ph^i  M.  c.  12.  *.  3. 
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Thursday,        JoNEs  ogainst  Daniel  Shears,  James  Shbars^ 
Thomas  Margrave,  and  William  Ellwabd. 

la  assumpsit  A  SSUMPSIT  On  an  agreement  between  the  plaintiff 

the  issue  being'  and  defendants,  that  the  plaintiff  should  let  to  the 

the  defendants,  defendants,  and  they  take  of  him,  the  coal  under  certain 

noUcf  to  quit,  ^a^ds,  for  twcnty-oue  years ;  that  the  defendants  should 

^•4  !d*^T*'  ^  ^^  liberty  at  any  time  during  the  term  to  terminate 

^ce  "l"^  ^^^'  the  same,  by  giving  six  months'  notice  in  writing  to  the 

tenancy,  it  was  plaintiff  of  such  intention,  if  the  whole  of  the  coat  were 

proved  that,  .   .  . 

af^  the  time  worked  out,  or  on  giving  two  years  notice  at  any  tune, 

notice  bad  ex.  or  on  paying  two  years'  rent:  and  that  the  defendants 

Jonrinu^^for  should  pay  certain  sums  for  royalty,  way-leave,  Sec,,  and 

^^idn^out  ^^^^  P®^   annum  sleeping  rent.     Averment,  that  the 

*^f*S*"  SaP***"*  defendants  entered,  &c.     Breach,  non-payment  of  the 

which,  how-  sleeping  rent  for  four  years.     Pleas,  1.  Non  assumpsit 

ever,  as  tney  •        ^   <«      ^ 

contended,  it      2.  That  on  &c.  the  defendants  gave  notice  in  writing 

•was  usual  for  a  .     ,  .  ,  ■      - 

tenant  to  teke  of  their  intention  to  terminate  the  term  at  the  end  of 

donhig'iucb  a'  two  years,  and  that,  at  the  expiration  of  the  two  years, 

that'it  i^s  for  ^'"^  before  any  of  the  rent  claimed  became  due,  viz.  on 

the  jury  to  de-  g^^    ^jjg  ^^j.^  ceased  bv  virtue  of  the  said  notice.    Ve- 

cide  on  this  '  •' 

issue,  whether    rificatiou.      Replication  to  the   second   plea,  that  the 

or  not  the  de.  *  ^  '^ 

fendants,  in        defendants,  after  giving  thef^  notice,  and  before  the  deter- 

remaining  ^o'  .        .  ^    ,  .  ^  •       i        t- 

the  two  months,  miuation  of  the  term,  viz.  on  &c.,  waived,  relinqubhed, 
waive  the  no-  and  abandoned  such  notice,  and  agreed  to  a  continuance 
tin^e  the*^°""      of  the  term,  and  of  their  tenancy  to  the  plaintifl^  and 

tenancy. 

During  all  the  time  above-mentioned,  the  defendanu  cooatitttted  a  liziiii  caUed  the 
Llangonneck  Coal  Company.  After  the  expiration  of  that  time,  the  company  appoiBted 
an  agent.  On  the  trial  of  the  above  action  the  plaintiff  offered  in  eridenoe  m  letter  of  the 
agent,  to  shew  a  recognition,' by  the  firm,  of  a  continuing  tenancy.  Before  the  letter  w» 
written,  or  the  agent  appointed,  two  of  ihe  defendants  had  withdrawn  fWmi  tiie  firm,  bat 
the  business  was  still  carried  on  in  the  name  of  the  X.  Coal  Company,  and  no  notice  of 
the  change  had  been  given  to  the  public :   Held,  that  the  letter  was  inadmissible. 

the 
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the  same  continued  in  all  respects  as  if  the  notice  had        1836. 
not  been  given.     Verification.    The  rejoinder  traversed 

JONSS 

these  allegations,  and   upon   that  traverse  issue   was        againu 

.    ,  Shears. 

joined. 

On  the  trial  before  Coleridge  J«  at  the  last  Spring 
assizes  at  Carmarthen^  it  appeared  that  the  defendants, 
under  the  name  of  the  Uangonneck  Coal  Company, 
signed  the  agreement  declared  upon,  in  1828  :  that  they 
entered  upon  anct  worked  the  coal ;  and  that,  in  Aprils 
1829,  they  gave  a  notice  to  the  plaintiff,  beginning,^ 
*<  We  the  undersigned,  being  the  individuals  composing 
the  Uangonneck  Coal  Company,"  signed  by  the  four 
defendants,  and  stating  that  at  the  expiration  of  two 
years  they  should  deliver  up  possession  and  put  an  end 
to  the  term.  The  plaintiff's  case  was,  that  they  had 
continued  to  work  the  coal  for  two  months  after  the 
expiration  of  the  two  years,  and  had  thereby  waived 
the  notice.  The  defendants  insisted  that  the  working 
was  not  carried  on  with  any  view  of  continuing  the 
tenancy ;  that  the  coal  worked  during  the  two  months 
was  taken  from  the  pillars  of  coal  which  supported  the 
roof  of  the  mine ;  and  that  it  was  customary,  on  leaving 
a  mine,  to  cut  away  from  such  pillars  as  much  as  could 
be  removed  with  safety.  To  shew  that  the  defendants 
had  in  fact  meant  to  continue  the  tenancy,  a  letter  was 
tendered  in  evidence,  written  on  behalf  of  the  Uan^ 
gpnneck  Coal  Company,  by  a  Mr.  Seymour^  their  agent, 
in  Jidy  1835.  Two  of  the  defendants  had  at  that  time 
quitted  the  company;  two  continued  members;  and 
other  persons  had  come  in.  The  defendants  had  never 
notified  this  change  in  the  firm  to  the  public.  Seymour 
had  been  agent  about  eighteen  months ;  he  became  so 
after  the  retirement  of  the  two  iefendants  who  left  the 

3  I  3  company. 
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18S6.        company.     The  learned  Judge  held   the  letter   inad* 

missible,   being  of   opinion   that  Seymour  could  not, 

oyottut        in  writing  it,   be  considered   the  agent  of  the  four 
Shsaki* 

defendants.  And  he  left  it  to  the  jury  to  say  whether 
the  defendants  had  continued  working  the  coal  with 
intent  to  waive  the  notice  and  continue  the  tenancy,  or 
without  such  intent.  The  jury  found  a  verdict  for  (he 
defendants  on  the  second  issue. 


'  Wilson  now  moved  for  a  rule  to  shew  cause  why 
there  should  not  be  a  new  trial  on  the  grounds  of  mis* 
direction,  and  of  an  improper  rejection  of  evidence. 
The  question  of  intent  ought  not  to  have  been  sub- 
mitted. When  a  tenant  holds  over  after  his  lease  is 
determined,  whether  by  efflux  of  time  or  by  matter  col- 
lateral, an  absolute  legal  liability  is  incurred,  and  there 
is  no  question  of  intent  for  a  jury.  Here  the  working 
from  the  piUars  was  the  same,  in  point  of  law,  as  if  the 
defendants  had  entered  upon  an  unworked  seam.  The 
plaintiff  might,  at  his  option,  treat  them  as  trespassers 
or  tenants.  In  Digby  v.  Atkinson  (a)  Lord  EUenbo- 
rottgk  said,  ^^  Where  the  tenant  holds  over  after  the 
expiration  of  the  term,  he  impliedly  holds  subject  to  all 
the  covenants  in  the  lease  which  are  applicable  to  his 
new  situation."  Nothing  is  said  there  of  a  question  of 
intent  to  be  decided  by  the  jury.  In  Eight  dem.  Fkncer 
v.  Darby  (b)  Lord  Mansfield  said,  "  If  there  be  a  lease 
for  a  year,  and  by  consent  of  both  parties  the  tenant 
continue  in  possession  afterwards,  the  law  implies  a  tacit 
renovation  of  the  contract"  If  intenticHi  may  be  relied 
upon,  where  the  party  holds  over  for  months,  it  may  as 

(«;  4  Camp.  278.  ^  (b)   1  T.  B,  159-     • 

well 
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well  be  so  if  he  hold  on  for  years.  IPattesan  J.  Your  ar-  1836. 
goment  would  go  the  length  of  insisting  that,  if  a  tenant 
gave  notice  to  quit  at  Lady^ay^  and  remained  a  week  ogamM 
after,  for  his  own  convenience,  he  could  not  dispute  that 
his  intention  was  to  renew  the  tenacncy.]  If  the  land- 
lord, in  such  a  case  as  this,  does  not  treat  the  parties  as 
trespassers,  his  intention,  in  suffering  them  to  r^nain, 
must  be  considered,  as  well  as  that  of  the  tenant  in 
remaining.  [Ldttledale  J.  Surely  an  issue  like  the 
present  makes  the  waiver  a  question  for  the  jury,]  As 
to  the  rejection  of  evidence :  Seymowi's  letter  ought  to 
have  been  received.  The  firm  of  the  Uangonneck  Coal 
Company  continued  from  the  time  when  the  agreement 
was  executed  till  the  writing  of  the  letter.  No  change 
in  it  was  made  known  to  the  public     And  two  of  the  > 

defendants  still  remained  members.  Seymowr  is  at  least 
agent  for  them.  For  the  purpose  of  an  action  like  this, 
a  letter  by  two  of  four  joint  lessees  would  bind  their 
companions;  so  ^o  will  the  letter  of  an  agent  for 
those  two. 

Lord  Denman  C.  J.  There  is  no  ground  for  a  rule. 
It  was  impossible,  upon  this  issue,  not  to  leave  the 
question  to  the  jury;  and  it  was  for  them  to  decide 
whether  the  parties,  by  their  mode  of  continuing  in 
possession,  shewed  an  intention  to  waive  their  notice  to 
quit,  and  to  remain  tenants  as  before.  Then  as  to  the 
letter.  In  1831  the  four  defendants  were  members  of 
the  LUingmneck  Coal  Company.  The  letter  in  question 
was  written  by  an  agent  of  the  company  in  18255.  Now 
although  Seymour  might  be  the  agent  of  the  present 
company  for  all  purposes  for  which  they  now  employ 
one,  he  could  not  be  their  agent  for  the  purpose  of 
3  14*  binding, 
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1939*       binding,  by  his  letter,   persons  who  were  no  longer 
members. 


LiTTLEDALE  J.  I  do  not  know  that,  where  a  tenant 
holds  over,  he  is  always  to  be  considered  as  bound  to 
hold  upon  the  same  terms  as  far  as  they  are  appficable. 
In  Digly  v.  Atkinson  (a)  the  rent  was  raised ;  that 
change  alone  could  not  vary  the  obligation  to  repair : 
but,  if  one  half  of  the  terms  of  holding  were  to  be 
changed,  I  do  not  know  that  the  tenant  holding  on 
would  be  bound,  in  point  of  law,  to  keep  the  other 
half.  Here,  however,  the  question  was,  not  whether  the 
parties  held  over  on  the  terms  of  the  original  tenancy, 
but  whether  they  held  over  as  tenants  at  all.  It  was 
for  the  jury  to  say  whether  the  defendants  intended  to 
avail  themselves  of  their  notice  to  quit,  or  whether  the 
acts  done  by  them  amounted  to  a  waiver  of  such 
notice  (6).  As  to  the  letter  written  by  Seymour^  the 
notice  in  1829  was  given  by  four  members.  Afterwards 
two  went  out  of  the  firm.  When  Seymour  became  ageot 
and  wrote  the  letter,  he  was  not  agent  to  the  four  de- 
fendants, but  to  the  new  firm.  It  is  contended  that, 
being  agent  for  two  of  the  defendants,  he  was  agent 
in  this  instance  for  the  four.  But  the  two  who  left  the 
firm  had  not  entered  into  any  agreement  which  could 
make  them  answerable  for  his  acts. 

Patteson  J.  This  is  an  action  upon  an  agreement, 
entered  into  by  four  persons,  to  become  tenants  of  coal 
for  a  term,  a  power  being  reserved  to  them  to  end  the 

(a)  4  Camp.  275. 

{b)  Sec  Johnson  v.    The  Churchwardens  of  St,  Peier,  ffa^ford,  intc, 
p.  520. 

term 
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term  by  a  notice.  The  plea  is,  that  such  notice  was 
given;  but  it  is  replied  that  the  tenants  waived  the 
notice;  and  upon  that  replication  issue  is  taken.  It  is 
contended  that  a  mere  possession  by  the  tenants,  after 
the  expiration  of  the  time  limited  by  the  notice,  pre- 
claded  the  jury  from  inquiring  whether  their  notice 
was  waived  or  not.  But,  upon  this  subject,  the  au- 
thorities decide  only  that,  where  there  is  an  actual  con- 
tinuance of  possession  by  the  tenant,  the  terms  of 
holding  are  considered  to  be  the  original  ones.  The 
question  in  Digby  v.  Atkinson  {a)  was,  upon  what  terms 
the  parties  held  on,  not  whether  they  continued  tenants. 
It  is,  of  course,  a  question  for  the  jury  in  such  a  case, 
whether  the  possession  was  continued  at  all.  It  is  also 
for  the  jury  to  consider  under  what  circumstances  it 
was  continued ;  whether,  for  instance,  the  parties  acted 
on  a  supposed  right,  or  as  knowing  themselves  to  be 
trespassers.  Here  I  should  suppose  that  the  de- 
fendants thought  they  had  a  right  to  take  the  coal  from 
the  pillars  after  they  gave  up  the  works.  The  circum- 
stances were  such  as  it  was  necessary  and  proper  to 
leave  to  the  jury,  in  order  that  they  might  say  whether 
or  not  the  notice  was  waived  and  a  new  tenancy  com- 
menced. As  po  the  letter,  it  is  clear  that  Seymour  never 
was  .agent  to  the  four  defendants  under  the  agreement 
in  question.  The  time  limited  by  the  notice  to  quit 
expired  in  April  18SL  There  is  nothing  to  shew  that, 
at  least  after  the  expiration  of  two  months  from  that 
time,  any  tenancy  in  point  of  fact  was  continued  on  the 
premises  in  question.  And  Seymour  did  not  become 
agent  to  the  company  till  long  afterwards.  How  then 
could  he  be  agent  to  the  four  defendants  for  the  purpose 

(a)  4  Camp.  275. 

of 
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18Se. 


of  writing  the  letter  of  July  1895,  even  if  ail  of  them 
were  proved  to  have  been  members  of  the  company  at 
that  time  ? 


CoLBRioo£  J.  concurred. 


Rale  refiified. 


Thundmf, 
April  2i9U 

AMumptit  bj 
indoraee  against 
acceptor  of  a 
bill  of  ex- 
change.     Plea, 
that  the  bill  was 
an  accommoda- 
tion bill,  in- 
dorsed to  phun- 
tiff*s  indorser 
for  the  purpose 
of  its  being 
discounted  for 
defendant's 
use;  that  it 
was  indorsed  to 
plaintiff  in 
fraud  of  de* 
fendant*  and 
that  plaintiff 
took  the  bill,  by 
such  indorse- 
ment, after  it 
was  due.    Re- 
plication, that 
ihe  bill  was 
indorsed  to 
l>laintUr  before 
it  became  ddie» 
he  not  know- 
ing the  pre- 
mises, without 
•this,  that  plain, 
tiff  took  it  after 
it  was  due. 
Issue  thereoil.: 
HeId.tha^at 
tthe  trial,  it  lay 
«on  the  de- 
rfendant  to 
ibcgin,  bj  prov- 
ing that -the  4an 


Lewis  against  Lady  Parker. 

A  SSUMPSIT  against  defendant  as  acceptor  of  a  bill 
of  exchange,  drawn  by  MileSy  payable  to  his  order, 
and  indorsed  by  him  to  EUcinSy  who  indorsed  to  plain- 
tiff. Also  on  an  account  stated.  Plea,  that  Miles  drew, 
and  defendant  accepted,  the  bill  for  the  accommodation 
of  defendant,  and  that  Miles  might  get  it  discounted 
and  thereby  raise  money  for  her  use,  and  without  any 
value  or  consideration  given  by  Miles  for  her  acceptance ; 
that  Miles  indorsed  to  Elkins^  without  having  received 
any  consideration,  and  for  the  purpose  aforesaid;  that 
Elkins  received  tlie  bill  for  the  purpose  of  discounting 
it,  but  did  not  do  so,  nor  did  he  pay  defendant  or 
Miles  any  money  on  account  of  the  bill,  or  otherwise 
give  defendant  or  Miles  any  value  or  consideration  for 
the  ^me,  and,  on  the  contrary,  the  said  Elkins,  having 
notice  of  all  the  premises,  indorsed  the  bill  to  plaintiff 
itt  fraud  of  defendant :  and,  further,  that  plaintiff  took 
the  bill  by  indorsement  from  Elkins  after  it  became  due, 
viz.  on  &c.  Verification.  There  were  two  other  pleas, 
not  material  to  the  point  decided. 

Eeplication,  that  Elkins  indorsed  the  bill  to  plaintiff 
before  it  became  due,  plauitiff  not  knowing  tlie  premises 
was  4iue  when  indorsed. 


Ill 
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in  the  said  plea  mentioned ;  without  tliis,  that  pUdntiff        18SG. 


Lvwtt 


took  the  bill  by  indorsement  from  Elkinsy  after  it  had 

become  due.    Conclusion  to  the  country.   Similiter.   On 

the  trial  before  Williams  J.,  at  the  sittings  in  Middlesex       Pakkkr. 

during  this  term,  it  became  a  question  whether,  upon 

these  pleadings,  the  plaintiff  was  bound,  in  the  first 

instance,  to  shew  that  the  bill  was  indorsed  before  it  was 

due,  or  the  defendant  to  shew  that  it  was  indorsed  after 

having  become  due.     The  learned  Judge  held  that  the 

onus  lay  on  the  defendant;  and,   no  evidence  being 

offered  on  her  part,  the  plaintiff  had  a  verdict 

Barstcm  now  moved  for  a  new  trial  on  the  ground  of 
misdirection.  The  object  of  this  motion  is  to  raise  a 
question  similar  to  that  now  depending  in  Mills  v.  Bar-* 
ber  (a)  in  the  Court  of  Exchequer.  The  plaintiff,  by 
his  replication,  admits  the  want  of  consideration  between 
Miles  and  the  defendant,  and  Elkins  and  Miles,  and  the 
indorsement  by  Hkins  in  fraud  of  the  defendant.  Sup- 
pose that,  before  the  new  rules,  these  facts  had  been 
proved  by  the  defendant  under  the  general  issue ;  the 
plaintiff  would  have  been  bound  to  shew  that  he  took  « 
the  bill  before  it  was  due,  or  that  he  gave  consideration. 
The  defendant  here  could  not  prove  the  negative  of 
those  facts ;  it  did  not  lie  within  her  knowledge.  [Lord 
Denman  C.  J.  The  answer  to  that  might  be,  "  Why 
did  you  plead  that  which  you  were  unable  to  prove  ?''3 
The  prevailing  opinion  in  the  Court  of  Exchequer,  in 
Simpson  v.  Clarke  (i),  was  that,  where  a  bill  was  shewn 
to   have  been  given  for  accommodation   between  the 

(a)  Decided  inthU  term,  1  Mee,  j-  Wdtb.  425.  The  Court  of  Ex- 
chequer  there  held,  aAer  conference  with  the  other  Judges,  duU  tbe- 
dcfendant  ought  to  begin. 

(6)  2  Cro,  M.  4f  R,  842.     5  Tyrwk,  59S. 

original 
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1696.  original  parties,  a  subsequent  holder  ought  to  prove 
consideration.  And  in  Whittaker  v.  Edmunds  {a)  Pat- 
ieson  J.  said,  ^^  IF,  indeed,  the  defendant  can  shew  that 
diere  has  been  something  of  fraud  in  the  previous  steps 
of  the  transfer  of  the  instrument;  that  throws  upon  the 
plaintiff  the  necessity  of  shewing  under  what  circum- 
stances be  became  possessed  of  it."  ILitiledale  J.  The 
only  issue  to  try  on  this  record  was,  whether  or  not  the 
bill  was  indorsed  after  it  became  due.] 

Lord  Denman  C.  J.  No  case  in  point  has  been  cited ; 
there  must  therefore  be  no  rule. 

LiTTLEDALE,   Paiteson,  and  Coleridge  Js.   con- 
curred. 

Rule  refused  (&). 

(a)  1  M.  i  Rob.  366.     S.  C,  in  banc,  1  J,  ^  E.  638. 

(b)  See  Low  ▼.  Burrows,  ^A.^E,  483. 


Friday,     •  Evans  against  Davies. 

AprU  S2d.  ^ 

In  aasumptit        A  SSUMPSIT  on  a  promissory  note,  dated  November 

onapromiasory    -lm. 

note  bearing  19th   1809,  for   100/.  payable  on   demand,  with 

interest,  proof     .  .  -,  »         -r^i  ^ 

that  defendant,  interest,  and  on  an  account  stated.  Plea  (among 
plaintifffor  ^  Others),  the  statute  of  limitations.  Replication,  that  the 
iT'iuad  ttdd  causes  of  action  did  accrue,  &c.  Issue  thereon.  On 
rt^ht'for'iL  *®  *™^  '^*^''®  WiUiams  J.,  at  the  Shropshire  Spring 
year's  interest,   assizes  in  this  year,  it  appeared  that  the  action  was 

allbutlSfc;  "^  ^^ 

some  day  next    brouffht  to  recover    the    amount    of   the    note,   and 

weeklwiU  ^  ^ 

bring  that  up," 

is  sufficient  answer  to  a  plea  of  tlie  statute  of  limitaations,  no  eTidence  being  given  of 
any  other  debt  due  from  defendant  to  plaintiflT. 

29^: 
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29L  Os.  2{L  interest.    To  take  the  case  out  of  the       1SS9. 
statute,   the  plamttff  proved   that,   in  18S1,  hb  son        ^^^^^ 
called  upon  the  defendant  and  said,  <<my  fiither  sent       ^tmtt 
me  to  ask  you  to  let  him  have  a  pound;"  upon  which 
the  defendant  paid  the  son  a  pound,  and  said,  ^^this 
puts  old  Mr.  Evans  and  me  straight  for  last  year's  in- 
terest, all  but  185.;  some  day  next  week  I  will  bring 
that  up  and  get  a  receipt  from  the  old  man."     Nothing 
appeared  on  the  note  to  indicate  any  payment  of  in- 
terest within  six  years.     No  proof  was  given  of  any 
other  debt  from  the  defendant  to  the  plaintiff  than  that 
upon  the  note.     Tippets  v.  Heane{a)  was  cited  for  the 
defendant.     Leave  was  given  to  move  to  enter  a  non- 
suit if  the  Court  should  think  that  case  i^licable. 
The  learned  Judge,  after  observing  that  the  1/.  must 
have  been  paid  in  respect  of  the  note,  or  the  plaintiff 
could  not  succeed,  left  the  case  to  the  jury,  who  gave  a 
verdict  for  the  plaintiff  for  the  whole  amount  claimed. 

B.  V.  Richards^  on  a  former  day  of  the  term  (i),  • 
moved  for  a  rule  to  shew  cause  why  a  nonsuit  should 
not  be  entered,  or  a  new  trial  had.  The  judgment  of  ^ 
Parke  B.,  in  Tippets  v.  Heane  (a),  applies  to  this  case. 
[Lord  Denman  C.  J.  There  the  payment  might  have 
been  by  way  of  settling  a  balance ;  or  it  might  have 
been  the  price  of  a  particular  article.]  Here  no  allusion 
was  made  to  the  note  at  the  time  of  payment;  and 
prim&  ikcie  the  payment  would  not  seem  referable  to 
the  note,  1/.  I85.  not  being  the  year's  interest  on  100/. 
This  payment  was  not  indorsed  upon  the  note.     The 

(o)  iCro.M,^  R,  252. 

(6)  April  20th.    Before  Lord  Denman  C.  J.,  LUtledale,  Patteton,  and 
Coleridge  J».  ^  '  . 

admission 
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1886.       admission  of  snch  evidence  would  let  in  all  the  niischier 

which  the  statute  was  intended  to  prevent. 
Etavs  '^ 

agahut  Cttr.  advL  vtdi» 


Datus. 


Lord  Deitman  C.  J.  now  delivered  the  judgment  of 
the  G>art.  After  stating  the  facts,  his  Lordship  said : 
Tippets  v.  Heane  {a)  was  cited  for  the  defendant ;  hot 
we  think  that  case  essentially  different  We  have  < 
suited  my  brother  Parke^  whose  judgment  in  that 
was  referred  to.  Here  it  appears  clearly  enough  that 
the  payment  was  made  on  account  of  an  existing  debt; 
and  there  was  no  proof  of  any  other  debt  than  that  in 
question;  we  therefore  think  that  the  jury  were  war- 
ranted in  applying  it  to  that  And  we  think  that  the 
effect  of  the  admission  is  not  to  be  restrained  to  the 
year's  interest,  but  extends  to  the  whole  amount  claimed. 
There  will,  therefore,  be  no  rule. 

Rule  refosed. 

(a)  1  Cro.  JH.  i  R.  252. 


f 

&/u«%.        The  King  against  The  Justices  of  Stafford- 
shire. 


Jpnl  23d. 


Apjutyap.       'THOMAS  STONOR  SIMPKISS  was    summoned 

peAlinff  against    ^  .        , 

an  order  of  before  two  justiccs,  pursuant  to  Stat  53  G.  3.  r.  127. 

{Mymratof  a  &  ?•!  ^^T  nonpayment  of  a  church-rate;  and  an  order 
under\tot?'  ^**  made  upon  him  to  pay.  He  gave  notice  to  the  two 
53G.S.  c.  127.  justices,  and  to  the  churchwardens,  that  he  should,  at 

8. 7.,  need  not    *  '  '  ' 

give  notice  of    the  next  {April)  quarter  sessions  for  Staffordshire^  more 

justices  making 

the  order ;  it  is  sufficient  to  give  it  to  the  churchwardens. 

And,  if  such  notice  to  (he  justices  were  necessary,  service  of  it  upon  one  of  the  justices 
would  suffice. 

to 
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to  enter  and  respite  the  appeal,  which  was  accordingly        1866. 

done.     Previously  to  the  ensuing  (June)  quarter  sea- 

sions,  he  gave  notice  of  trying  the  appeal  to  the  then         ogauut 

the  Justices  of 

churchwardens,  and  to  one  only  of  the  magistrates  who  SrAFioiu». 
had  made  the  order.  The  sessions  refused  to  hear  the 
appeal,  on  the  ground  that  notice  of  trial  had  not  been 
given  according  to  the  practice  of  the  sessions,  having 
been  served  on  one  only  of  the  two  justices.  A  rule 
nisi  was  afterwards  obtained  for  a  mandamus  to  the 
justices  of  the  county  to  enter  continuances,  and  hear 
the  appeal.  In  opposition  to  the  rule,  a  clerk  in  the 
office  of  the  clerk  of  the  peace  deposed  that,  during 
the  last  sixteen  years,  it  had  been  the  practice  of  the 
sessions,  when  appeals  were  to  be  tried  against  con- 
victions or  orders  of  justices  out  of  sessions,  except 
orders  of  removal,  to  require  tliat  notice  of  appeal 
should  be  served  on  each  justice  making  the  order  or 
conviction;  and  he  referred  to  the  printed  rules  of  the 
sessions  as  to  notices ;  which,  however,  contained  no 
direction  as  to  the  persons  upon  whom  notices  should 
be  served. 

WhateUy  now  shewed  cause.  If  the  rule  of  practice, 
as  sworn  to,  be  reasonable,  the  Court  will  support  it. 
It  may  be  important  that  the  justices  should  both  have 
an  opportunity  of  defending  tlieir  own  order.  But  if 
both  are  not  entitled  to  notice,  neither  is.  Supposing 
that  one  justice  had  left  the  country,  the  notice  might 
be  given  to  him,  purposely  omitting  the  other.  [^Liitle" 
dale  J.  If  half  a  dozen  signed,  must  there  be  notice  to 
all  ?]  The  argument  must  go  that  length :  but  it  is 
not  the  practice  for  such  a  number  to  sign  orders. 

IVightman 
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1886.  tVighiman^  contra.     There  is  no  occasioQ  to  sem 

the  magistrates  at  all,  if  notice  be  given  to  the  chmch- 

agmnti        wardens,  who  are  the  real  parties.     At  all  events  both 

The  Juttictt  of 

8rAnNMu»-     magistrates  need  not  be  served.    (He  was  stopped  by 
fhe  Court) 

Lord  Denman  C.  J.  The  appellant  has  entitled 
himself  to  the  writ.  The  sessions  have  no  right  to 
introduce  a  new  condition  of  appeal,  which  is  not  in  the 
act  of  parliament.  And,  if  notice  to  the  justices  were 
necessary,  service  on  one  would  be  sufficient  It  has 
been  so  held  under  other  statutes  which  require  die 
giving  of  notice  to  justices. 

LiTTLEDALE  J.  concurrcd. 

Pattesok  J.  The  statute  63  G.  3.  c.  127.  s.  7.  only 
says  that  the  party  aggrieved  by  the  order  of  two  or 
more  justices  may  appeal :  nothing  is  said  of  notice. 

Coleridge  J.     The  two  justices  act  together  on  s 
» joint  authority  {a) ;  notice  to  one  would  be  sufficient 

Rule  absolute. 

(a)  See  Se*  v.  SiU^mU,  utt^,  p.  354. 
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Morris  against  Dixon.  J^«i^, 

A  SSUMPSIT  for  money  lent,  and  on  an  account  Under  Lord 
Stated.     Pleas,  1.  The  general  issue.     2.  That  de-  9  G.  4.  c.  u. 
fendant  did  not  promise  within  six  years.     Issues  were  lowing  mL 
joined  on   both.     The   particular  of  demand  was  for  « ilJ^n^."" 
cash  lent,   principally  in   1824.     On  the   trial  before  ^^^^Xich 

Vaughan  J.  at  the  Chester  summer  assizes  1 834,  some  I.**"®  ^  i»y 

him  as  »oon  ai 
evidence  was  given  as  to  the  contracting  of  the  debt;  mycifciuo- 

and  it  appeared   that   the   last  advance  made  by  the  permit,"— is 

plaintiff  to  the  defendant  was  in  August  1826.     The  Jt^^^^^^;^ 

only  evidence  of  an  acknowledgment  by  the  defendant  nJ^[J^|  ^*^* 

within  six  years  before  the  commencement  of  the  action  *^**.^"J\ 
^  pronded  it  be 

was  the  foUowini;  memorandum  iriven  by  him  to  the  put  >n  for  the 

"  o  if  jjjg^  purpose 

plaintiff.  of  barring  the 

statute  of  li. 
mitationSy  the 

*^  Chester  J  June  SOth  1832.  debt  itself 
<<  I  acknowledge  to  owe  Mr.  James  Morris  of  Bdton  bj  other 
the  sum  of  36A  which  I  agree  to  pay  him  as  soon  as  my 
circumstances  will  permit  me  so  to  do. 

«  John  Dixon:' 

Evidence  was  given  to  shew  the  defendant's  ability  to 
pay  at  the  time  when  the  action  was  brought.  For  the 
defendant,  it  was  objected  that  this  paper  ought  to 
have  had  an  agreement  stamp,  as  an  agreement,  or  as 
a  note  payable  on  a  contingency  and  not  to  bearer  or 
order,  within  the  first  head  of  exemptions  in  stat. 
5^  G.  3.  c.  184.  sched.  part  1,  tit.'  Promissory  Note. 
The  learned  judge  gave  leave  to  move  to  enter  a  non- 
suit on  this  point ;  and  the  plaintiff  had  a  verdict  for  36/. 
John  Jcrvis  in  the  next  term  moved  according  to  the 

Vol.  IV,  3  K  leave 
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1886.  leave  reserved ;  and  he  cited  Smith  v.  Nightingale  (a),  and 
(comparing  the  instrument  to  a  cbgnovit)  Ames  y.  HiU{b) 
and  Beardan  v.  Swdby  {c).    A  rule  nisi  was  granted. 

CoUingham  and  Cowling  now  shewed  cause.  No 
stamp  was  necessary.  This  was  not  an  agreement, 
but  a  mere  acknowledgment,  and  therefore  admissible 
in  evidence  without  a  stamp;  Fisher  v.  LesUt{d\ 
Israel  v.  Israel  {e\  MuUelt  v.  Huchison  (g),  Langdon  v. 
Wilson  (h).  It  contains  no  promise  but  such  as  the 
law  would  imply  from  the  acknowledgment.  [Zi/- 
iUdale  J.  The  promise  here  is  not  that  which  the 
law  would  imply;  it  is  to  pay  when  the  party  is 
able.  It  renders  proof  of  ability  necessary  on  the 
plaintiff's  part  Patteson  J.  Ought  not  you  to  have 
declared  specially,  on  a  qualified  promise  to  pay?J 
The  judgment  of  the  Court  in  Tanner  v.  Smart  {i)  seems 
to  intimate  that  that  would  be  the  proper  form';  but 
this  point  was  not  taken  at  the  trial.  The  plaintiff 
here  is  no  party  to  the  instrument ;  it  does  not  hind 
him  to  wait  for  his  money.  There  is  not  the  mutuality 
which  is  necessary  to  an  agreement.  In  Green  v. 
Gray  (k)  a  cognovit,  containing  a  promise  by  the  de- 
fendant to  bring  no  writ  of  error,  &c.,  and  to  take  no 
advantage  of  the  cognovit  having  been  given  before 
declaration,  was  held  not  to  require  a  stamp,  there  being 
no  mutual  agreement  In  Lees  v.  Whitcomb  (/)  a  written 
undertaking  by  a  servant  to  remain  with  her  mistress  to 
learn  a  trade  was  held  not  to  be  a  binding  agreement 
within  the  statute  of  frauds,  because  it  contained  no 

(a)  2  Stark,  N.  P.  C.  375.  {b)  2  JB.  ^  P.  1 50. 

(c)  4  £asi,  188.  (d)  1  E^,  N.  P.  C.  426. 


(e)  1  Camp.  499.  (g)  7  S.  i  C.  639. 

(h)  IB^iC.  640.  note  (6).  (t)  6  J?,  j-  C  60S. 

(*)  1  DoiO.  P.  C.  350.  (J)  5  Bing.  34. 


engagement 
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migagement  on  the  mistress's  part     By  sect.  8.  of  stat.        1836. 
9  G.  4.  c.  14.  (for  rendering  a  written  memorandum  ne-       71 
cessary  to  the  validity  of  certain  promises)  it  is  enacted        agahui 
^*  That  no  memorandum  or  other  writing  made  neces- 
sary by  this  act  shall  be  deemed  to  be  an  agreement 
within  the  meaning  of  any  statute  relating  to  the  duties 
of  stamps."     This  was  a  memorandum  made  necessary 
by  the  act,  sect.  1.,  to  take  the  debt  in  question  out  of 
the  statute  of  limitations. 

J.  Jervisj  contrA.  The  statute  of  limitations  had  not 
attached  when  this  paper  was  given.  There  is  no  proof 
that  it  was  given  to  prevent  the  operation  of  the  statute ; 
it  may  have  been  an  original  promise,  and  so  not 
within  Lord  TenterdetCs  act,  9  G.4.  c,  14.  And,  if  it 
was  executed  for  the  purpose  of  barring  the  statute,  it 
may  be  assumed  that  the  parties  were  stating  an  account 
together,  and  that,  by  consent,  a  writing  in  the  words 
here  used  was  signed  in  order  that  the  statute  might 
not  run.  Then  it  is  an  agreement.  Or  the  case  may 
be  put  thus :  leaving  out  the  words,  **  as  soon  as  my 
circumstances  will  permit  me  to  do  so,"  this  is  a  pro- 
missory note:  with  the  addition  of  tliose  words,  it 
is  a  promise  within  the  stamp  act  The  object  of  Lord 
TetUerden^s  act  was  to  exclude  loose  verbal  expressions 
which  had  formerly  been  relied  upon  as  barring  the 
statute,  providing,  at  the  same  time,  that  parties  should 
not  be  subjected  to  a  new  burden  of  stamp  duty.  It 
does  not  follow  that,  if  that  is  put  into  writing  which 
before  the  statute  would  have  required  a  stamp,  the 
stamp  shall  no  longer  be  requisite.  In  Williamson  v. 
Bennett  {a)  an   instrument  signed   by  the  defendants, 

(a)  2  Camp,  416. 

3  K  2  acknow-     • 
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1836.       acknowledging  that  they  had  received  of  the  plaiAiiA 
200/.  in  three  drafts  payable  to  the  defendants  at  eertaia 

Morris  ^  ^ 

against        periods,  which  they 'promised  to  pay  to  the  plaintiffii 

DlXOM.  ...  «      1  1  1  •    I 

with  interest,  was  held  to  be  a  special  i^freement;  yet 
the  reasons  against  that  construction  were  very  like 
those  which  occar  in  the  present  case.  \_IJMedale  J. 
The  clause  exempting  from  stamp  duty  seems  nugatory, 
unless  the  act  was  meant  to  apply  where  words  of  agree* 
ment  were  used;  because  in  other  cases,  even  inde- 
pendently of  the  act,  no  stamp  would  be  requinte]. 
Perhaps  the  clause  was  inserted  from  excess  of  caution. 
According  to  the  argument  now  used,  any  agreement 
for  payment  of  a  debt  might  be  exempted  from  stamp 
duty,  on  the  suggestion  that  it  was  intended  to  bar  the 
statute  of  limitations. 

Lord  Denman  C.  J.  I  thought,  at  first,  that  there 
had  been  no  evidence  in  the  case  respecting  the  debt 
besides  this  document,  which  certainly  is  an  agreement 
and,  under  other  circumstances,  would  require  a  stamfj. 
But  there  was  other  evidence  of  the  debt.  This  evi- 
dence, therefore,  comes  within  the  eighth  section,  which 
enacts,  that  no  memorandum  or  other  vnriting  ^  made 
necessary  by  this  act*^  shall  be  deemed  an  agreement 
within  any  of  the  stamp  acts.  The  act  points  out  no 
particular  form  of  memorandum  or  writing  as  necessary; 
Dut  I  thiqk  it  cannot  be  said  that  the  instmment  in 
question  is  not  a  writing  of  that  quality  which  the 
statute  makes  necessary. 

LiTTLEDALE  J.  The  undertaking  here  is  in  a  quali- 
fied form ;  but  still  it  is  the  promise  which  is  rdied 
upon  for  the  purpose  of  taking  the  case  out  of  the 

limitatioo. 


IN  THB  Sixth  Ykar  of  WILLIAM  IV.  S49. 

Iknitation.    It  ,is,  therefore,  within  the  exemption  of       1S36. 
stot  9G»4.  c.  14.  5.8. 

PATTvapN  J.  concurred. 

Coleridge  J.  Thb  was  an  instrument  made  ne- 
cessary by  the  act  9  G.  4.  c.  14.,  for  barring  the  statute 
of  Umitations :  and  it  was  used  for  no  other  purpose. 
If  tb^re  had  been  no  other  evidence  of  the  original  debt, 
I  should  have  thought  that  it  was  used  to  prove  that; 
but,  there  being  evidence  of  the  original  debt,  inde- 
pendent of  this,  I  think  that  it  was  used  under  the  star 
tute,  and  is  exempted  by  it  from  stamp  duty. 

Rule  dischai^ed. 


The  King  asainst  Morley.  Jfomfay, 

^  AprU  25th. 

IN   Trinity  term   1835,  a  rule  was  obtained,   call-  On  attachment 
for  a  contempt, 

ing  on  the  defendant  to  shew  cause  why  an  attach-  where  the  de- 
fendant has 
ment  should  not  issue  against  him  for  bis  contempt  in  been  examined 

not  attending  the  trial  of  a  cause  as  a  witness,  pursuant  ^rin,  ^the 

to  subpoena.     In  the  ensuing  Michaelmas  term,  cause  crown^  office 

was  shewn  in  the  bail  court  before  Littledale  J.,  who  ^""^^.^V 

report  tnereon 

ordered  that  it  should  be  referred  to  the  Master  to  in-  J®  ^^  Court,  if 

he  reports  that 

quire  whether  the  defendant's  clerk  was  at  Westminster  the  defendant 

.  \  •  e  **"*  cleared 

at  or  before  five  minutes  after  ten  on  the  morning  of  himself  of  the 
the  day  of  trial,  and,  if  he  was,  that  the  rule  should  .be  court  will  not 
discharged,  but,  if  the  Master  should  find  that  he  was  d?scuMk)n  of 
not,  then  that  the  rule  should  be  made  absolute.     The  S*  ^IJ^J^ 

unless  it  appear, 
by  the  inter- 
rogatories and  aDtwers  {SenMe^  not  bj  affidavit),  that  the  Master  has  been  mistaken. 
It  if  not  sufficient  ground  for  a  review,  that  the  Master's  report  appears  contradictory 
to  the 'opinion  of  a  Judge  who  granted  the  attachment. 

'..  .  3  K  3  Master 


MOKLST. 
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1836.        Master  reported  that  he  was  not,  and  the  rule  was 
~        made  absolute  for  an  attachment.     Interrogatories  were 

agamu  thereupon  administered  to  the  defendant ;  and  it  was  or- 
dered  by  the  Court  that  such  interrogatories,  and  the 
defendant's  answer  thereto,  should  be  referred  to  the 
coroner  and  attorney  of  this  Court,  to  examine  the 
same,  and  report  thereupon  to  the  Court ;  and  the  de- 
fendant entered  into  recognizances  to  answer.  The 
defendant,  in  his  answers,  did  not  state  that  his  derk 
was  at  Westminster  at  or  before  five  minutes  after  ten  on 
the  morning  in  question,  or  that  any  attendance  was 
given  by  defendant,  or  on  his  behalf,  at  that  time ;  bat 
stated  merely  that  he  sent  his  clerk  to  Westminster 
between  nine  and  ten  that  morning,  and  that  the  clerk, 
on  arriving,  found  that  the  cause  had  been  decided, 
three  or  four  which  stood  before  it  having  gone  off 
suddenly;  and  that  this  alone  caused  defendant's  ab- 
sence. The  Master  of  the  Crown  Office  reported 
as  follows :  —  ^'  I  have  examined  the  interrogatories 
and  answers  above  referred  to  me,  and  am  of  opinion 
that  the  above-named  defendant  hath  cleared  himself  of 
the  contempt  imputed  to  him." 

The  Master's  report  being  now  read,  on  the  motion 
of  Turner, 

E.  V,  Williams  moved  that  the  interrogatories  and 
answers  should  be  read,  and  that  the  Master  of  the 
Crown  Office  might  be  directed  to  review  his  report 
The  Master's  report  is  not  conclusive;  his  inquiry  is  only 
in  ease  of  the  Court  (like  taxation  of  costs) ;  and,  if  his 
report  be  manifestly  contrary  to  the  opinion  of  the  Judge 
who  granted  the  attachment,  it  ought  to  be  reviewed. 
{LittUdale  J.     He  sifts  the  matter  more  fully,  upon  the 

interrogatories, 
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interrogatoriesy  than  the  Judge  could.]    In  S  Ha«ii:«        1836. 

P.  C.  Book  2.  c.  22.  s.  I.  (a),  where  the  practice  on 

this  subject  is  stated,  it  is^said  that,  ^'  If  the  party  fully        ^vo^"' 

MoKLCT. 

purge  himself  upon  oath,  in  his  answer  t6  such  inter- 
rogatories of  the  whole  matter  charged  upon  him,  the 
Court  will  discharge  him  of  the  contempt,  and  leave  the 
prosecutor  to  proceed  against  him  for  the  peijury,  if  he 
thinks  fit :  But  if  the  party  confess  part  of  the  con- 
tempts in  his  answer  to  such  interrogatories,  and  deny 
others,  the  Court  will  not  discharge  him  from  the  con- 
tempts so  denied,  but  will  proceed  farther  to  examine 
the  truth  of  them,  and  will  inflict  such  punishment  as 
from  the  whole  shall  appear  reasonable :  Neither  will 
the  Court  discharge  the  party  upon  a  shifting  or  evasive 
answer  to  any  material  part  of  the  charge  against  him, 
but  will  punish  him  in  the  same  manner  as  if  he  had 
confessed  it.'*  iLiUledaU  J.  If  the  Master  clears  him 
of  the  contempt,  the  Court  does  nothing ;  if  the  case  is 
doubtful,  the  Court  will  consider  of  it;  if  the  Master 
reports  the  party  to  be  in  contempt,  the  case  comes 
before  the  Court  for  decision  as  to  the  punishment. 
Have  you  any  authority  for  an  interference  in  such  a 
case  as  this?]  No  similar  case  has  been  found.  In 
Cotdson  V.  Graham  {b\  where  the  Court  cefused  to  hear 
the  Master's  report  discussed,  he  had  reported  the 
party  in  contempt;  and  the  defendant  wished  to  file 
affidavits  in  addition  to  the  interrogatories.  [Lord 
Denman  C.  J.  Have  you  any  ground  to  shew  for  re- 
viewing this  report?]  The  report  is  contrary  to  the 
opinion  of  the  learned  Judge  who  granted  the  attach- 
ment The  Court  is  asked  to  look  into  that  point. 
[Lord   Denman  C.  J.     That  would  be  rehearing  the 

(a)  P.  S73.,  Leach'h  edition,  1795.  (6)  2  ChiU,  Rep.  57. 

3  K  4  case. 
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J08(.       case.    I  do  not  say  that,  if  we  found  that  the  Maaler 

-"  was   mistaken,  we  should  not  desire  a  review  of  his 

TbeKiwa 
against  report.  But  some  ground  must  be  hiid  for  it.]  Affi- 
davits can  be  put  in  on  behalf  of  the  prosecutioa. 
[Lord  Denman  C.  J.  If  there  has  been  a  mistake^  it 
will  appear  from  the  interrogatories  and  answers.}  The 
only  ground  independent  of  affidavit  is  that  already 
stated. 

Per  Curiam  (a\ 

Rule  refused. 

Tlim^then  moved  that  the  defendant's  recognisanoa 
should  be  vacated,  which  was  ordered. 

(a)  Lord  Denman  C.  J.,  IMtledale,  Pattemm,  and  Coleridge  Ji. 


5^^6th.       Richard   Slegg  and  Another,   Executors  of 
John  Slegg,  against  Phillips. 

q.  and  p.  made    A  SSUMPSIT  against  the  defendant  as  maker  of  a 

a  joint  and  XjL 

wTcral  pro-  promissory  note,  dated  15th  o(  March  18dO,  for 

miMory  note 

for  200L  with  200/.,  payable  to  the  testator,  15th  of  JbCzy  1830,  with 

being  sued  ''  interest  at   5  per  cent,  till  paid.     There  was  also  a 

luegaHtyof  couut  for  money  lent,  money  paid,  interest,   and  an 

«"!!;'^!^'!'!S'  account  stated. 

Held,  that  C. 

was  not  a  com-       First  plea,  to  the  first  count,  that,  before  the  time  of 

petent  witness 

to  support  this    making  the  note,  to  wit.  Sec,  Charles  Crippen^  as  the 

plea. 

And  that  it  agent  for  and  in  the  name  of  one  Alexander  Kennedy^ 
ferencethatc,'  had  become  and  was  indebted  to  divers,  to  wit,  tweo^ 
brought^  bad     persons,  in  various  sums,  amounting  in  the  whole  to  a 

paid  100/.  of 

the  note,  a  jcar*s  interest  being  also  due  at  the  time  of  such  payment ;  inasmuch  as  C,  in  ctte 

a  Terdici  were  given  against  P>,  would  be  liable  to  contribution  in  respect  of  that  intcRst 

large 


pBtLUTC. 
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Unrge  &c,  to  wit»  ISOO/.,  upon  and  by  virtue  of  divers  18S6. 
onlawful  wagers,  and  contracts  in  the  nature  of  wagers, 
relating  to  the  future  price  and  value  of  certain  public 
stock  called  consols,  that  is  to  say  &c.  (the  plea  then 
set  out  facts  to  shew  that  the  debt  arose  on  a  trans- 
action rendered  illegal  by  stat.  7  G.  2.  c.  8.) :  and  that, 
thereupon,  the  said  C.  C  was  desirous  of  obtaining  a 
loan  of  200/.,  for  the  purpose  of  enabling  him  there- 
with in  part  to  pay  and  satisfy  the  said  sum  of  ISOOil, 
and  did  accordingly  apply  to  and  request  Slegg,  in  his 
lifetime,  to  lend  him  the  said  sum  of  200/.  in  the  said 
promissory  note  specified;  which  Segg  consented  to  do, 
and  did  accordingly  lend  the  said  sum  to  C.  C.  for  the 
purpose  aforesaid,  and  on  no  other  account ;  and  there- 
upon the  defendant,  in  the  lifetime  of  Slegg^  to  wit,  &c., 
made  the  note  for  the  purpose  of  securing  to  Skgg  the 
payment  of  the  said  sum  of  200/. ;  whereby,  and  by 
force  of  the  said  statute  in  such  case  &c.,  the  said  note 
became,  and  was  and  still  is,  void  in  law.  Verification. 
Replication:  that  the  200/.  in  the  said  note  specified 
was  not,  nor  was  any  part  thereof,  lent  by  Slegg^  with 
knowledge  of  the  supposed  premises  in  the  said  plea 
mentioned,  or  for  the  supposed  purpose  in  that  plea 
alleged :  conclusion  to  the  country.  Similiter.  Second 
plea,  to  the  other  counts :  Non  Assumpsit. 

On  the  trial  before  Lord  Denman  C  J.,  at  the  Mid^ 
dlesex  sittings  after  Michaelmas  term  1834,  the  plain- 
tiffs put  in  and  proved  the  note,  which  was  a  joint 
and  several  note  made  by  Phillips  and  Crippen.  The 
defendant  then  called  Crippen  in  support  of  the  first 
plea,  and  proved  that  Crippen  had  paid  100/.  to  the 
plaintiffs  on  account  of  the  note,  before  the  action  was 
brought,  on  the  18th  of  Jtme  1831.     The  plaintifl&' 

counsel 
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18S6.        counsel  objected  that  Crippen  was  still  incompetent; 
and  the  Lord  Chief  Justice,  being  of  that  opinion,  re- 


agmuM       jected  the  evidence,  and  the  plaintiff  had  a  verdict. 

In  Hilary  term  18S5,  Erie  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  the  rejection  of  this  witness. 

Sir  F.  PMock  and  IL  V.  Richards  now  shewed  cause. 
The  witness  was  incompetent,  because,  if  the  plaintifis 
recovered  against  the  present  defendant,  the  latter  might 
obtain  contribution  from  the  witness  for  both  damages 
and  costs ;  1  Stark.  Ev.  106.  (2d  ed.),  Simons  v.  Smith{a)f 
Hall  V.  Bex  (i),  Evans  v.  Yeatherd  {c).  It  is  true  tha^ 
as  far  as  the  present  action  is  concerned,  the  liability  is 
severed ;  but  that  does  not  affect  the  ultimate  liabili^ 
^  of  the  proposed  witness  to  the  result  of  the  action. 
Thus,  in  the  case  of  a  joint  and  several  bond,  if  one 
obligor  be  sued  alone  on  his  own  several  contract,  he 
may  still  recover  contribution  against  the  other  obligor. 
A  release  to  one  is  a  release  to  both ;  each,  therefore, 
has  an  interest  in  defeating  the  claim,  though  made  on 
one  only.  The  witness  would  have  been  admissible  for 
the  plaintiffs  on  the  grounds  stated  in  Blackett  v. 
Weir  {d\  Hall  v.  Curzon  {e\  York  v. ,  Blott  (g).  As  for 
the  {Payment  by  Crippen^  that  leaves  him  still  liable  for 
the  interest  on  the  100/.  paid. 

Erie,  contrk.  It  is  true  that  the  extinction  of  the 
debt  as  to  one  of  two  joint  and  several  obligors,  and 
perhaps  as  to  one  of  two  joint  and  several  makers  of  a 
note,  extinguishes  as  to  both.     But  here  Crippen  has 

(o)  My.  i  M.  29.  (b)  6  Bing,  181. 

(c)  2  Bing.  133.  (d)  5  B.  ^  a  SS5. 

(e)  9B.ia  646.  {g)  5  M.  i  &  71. 

already 
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already  paid  all  which  he  could  be  called  upon  to  con-        18S6. 
tribute.     No  interest  is  shewn  to  be  unpaid   on  the 

Slsgo 

100/.;  and  he  is  not  liable  to  the  costs  of  the  action,  jtgahut 
it  not  appearing  that  he  has  authorised  the  defence; 
Knight  V.  Hughes  {a).  This  answers  the  argument 
from  the  cases  cited,  where  an  interest  'arose  from 
the  liability  to  costs.  Crijppen  has  here  a  greater 
interest  in  the  success  of  the  plaintiffs  than  in  that  of 
the  defendant.  If  the  plaintiffi;  succeed,  no  liability 
accrues  to  him :  and,  even  if  the  defendant  could  in  that 
case  recover  contribution,  it  could  be  for  only  50/.,  as 
the  plaintiff  can  recover  only  100/.,  and  the  plaintiffs' 
claim  against  Crippen  is  then  extinguished.  But,  if  the 
defendant  succeed,  the  plaintiffi  may  sue  Crippen  for 
all  the  100/.  IPaiieson  J.  He  comes  to  prove  that  no 
action  lies  at  all.]  The  test  of  his  competency  is,  not 
the  particular  evidence  which  he  is  to  give,  but  the 
effect  which  the  verdict  will  have  on  his  interest. 

Lord  Denman  C.  J.  I  rejected  this  evidence  at  the 
trial  on  the  authority  of  the  cases  in  the  Common  Pleas. 
It  is  not  denied  that  Crippen^  if  he  had  not  paid  the 
100/.,  would  be  liable  to  contribution.  But,  at  the  time 
of  his  paying,  a  year's  interest  was  due  on  the  100/.,  as 
well  as  the  remaining  principal  and  interest.  There 
was,  therefore,  still  a  charge  remaining  upon  him ;  and 
he  had  a  direct  interest :  for,  if  the  plaintiff  recovered 
i^inst  the  defendant,  the  defendant  could  recover  a 
part  from  Crippen,  Then  he  comes  to  shew  that  the 
plaintiffs  cannot  recover,  because  the  consideration  was 
illegal.     And  it  is  argued  that  he  would,  in  fact,  be 

(a)  M.  ^  M.  247. 

benefitted 
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1986.  benefitted  by  the  plaintiffi'  recovering  here,  becaose  the 
*T~  sum  so  recovered  would  go  to  exonerate  him,  as  be- 
tween  himself  and  the  plaintiffs.  It  seems  to  me  that  il 
is  not  in  the  defendant's  mouth  to  say  this :  for  Ihr 
defence  is  that  the  note  is  a  nullity ;  and  the  same  de- 
fence would  be  available  for  Crippen. 

LiTTLEDAiE  J.  I  think  the  witness  was  not  com* 
petent  If  he  had  paid  the  fiill  amount  ibr  which  be 
was  liable,  he  would  not  be  liable  to  contribution.  But 
he  has  not  done  so ;  and  therefore  he  seems  to  be  in- 
terested: for  Phillips  would  sue  him,  if  the  plaintift 
recovered,  for  contribution  in  respect  of  the  diflferenee 
between  what  he  has  paid  and  what  he  was  liable  for. 
And,  as  for  the  chance  of  the  plaintifis'  recovering 
against  Crippen  if  they  failed  against  PhaUps^  that 
might  dqpend  upon  many  contingencies.  Then,  agun, 
Crippen  comes  to  prove  that  the  note  was  illqraL  If 
one  maker  of  a  note  can  prove  illegality  on  behalf  of 
the  other,  and  so  defeat  the  action,  the  other  may  also 
prove  the  illegality  when  the  first  is  sued :  and  so  the 
two  makers  may  get  rid  of  the  liability  altogether. 

Patteson  J,  I  am  of  opinion  that  the  witness  was 
rightly  rejected.  He  was  called  to  prove  a  plea  that 
the  consideration  was  unlawful,  not,  as  in  some  of 
the  cases,  to  defeat  the  action  by  proving  his  own 
joint  liability.  Perhaps  that  circumstance  makes  no 
great  diflerence.  But  it  is  clear  that,  if  the  plaintifi 
recover,  the  defendant  will  be  entitled  to  contribution 
from  Crippen :  the  latter  has  therefore  a  direct  interest 
in  defeating  the  action.  I  admit  that,  if  he  had  paid  all 
which  the  defendant  could  obtain  by  way  of  contribu- 
tion, 
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Sum 

PjULUffft 


lion,  bk  interest  would  be  gone.  But  that  be  has  not  1M6. 
done:  he  has  paid  only  half  the  principal;  and  the 
kterest  on  that  half  remains  due  from  him ;  so  that  the 
defendant  would  recover  from  him  at  least  51.  Then  it 
is  said  that,  if  the  plaintiffs  fail  in  this  action,  they  will 
sue  Crippen  for  the  whole*  That  is  a  very  uncertain 
and  contingent  interest  I  admit  that,  if  Crippen  were 
sued,  he  could  not  avail  himself  of  a  verdict  obtained  by 
the  defendant  in  this  action :  but  the  result  would  be 
that,  he  having  proved  the  illegality  on  behalf  of 
PkiUipSf  Phillips  might  prove  it  afterwards  on  bdtialf 
of  Crippen.  In  HaU  v.  Rex  {a)  the  Court  held  that 
the  direct  interest  must  prevail,  not  the  contingent. 

Coleridge  J.  The  argument  founded  upon  the 
payment  would  be  sound,  if  borne  out  by  the  facts ; 
but  the  interest  on  the  principal  paid  is  still  unsatis- 
fied. The  argument  that  Crippen  is  more  interested  to 
obtain  a  verdict  for  the  plaintiffs  than  for  the  defendant 
has  already  received  an  answer.  Crippen  comes  to  de- 
feat the  instrument  upon  which  the  action  is  brought, 
and  thereby  to  prevent  any  action  against  himself  for 
contribution.  The  other  liability  suggested  is  more  re- 
mote. 

Rule  discharged. 

(A)  6Bbng,  181. 
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wednetdcttf,       Don  NuNo  Alvares  Pereira  de  Mello,  Duke 
DE  Cadaval,  against  Thomas  Collins. 

Plaintiff  being     A  SSUMPSIT  for  money  had  and  received,  and  on 

a  foreigner,  X». 

ignorant  of  the  an  account  Stated.      Plea,  Non  assumpsit.     On 

JEnglidi  lan- 
guage, waa        the  trial  before  Lord  Denman  C.  J.,  in  London^  Feb- 

mouth  aoon  Tuaty  18S5,  it  appeared  that  the  plaintiff  was  a  Portu- 

arriTa/th««  S^^^  uobleman,  who  had  been  a  member  of  the  Partu- 

b^defeiSI^t,  S^^^  government  under  Don  Miguel     In  My  1834, 

dI/^IT^'^  d  ^'^^  plaintiff  arrived  at  Falmouth^  with  his  family,  from 

plaintiff  then  Portugal.     Soon  after  his  arrival,  he  received  a  letter 

aignedan 

agreement,  by  from  the  defendant,  dated  26th  o(  July  1834,  stating 
sideration  of  that  he  had  claims  on  the  government  of  Don  Wguel 
plaintiff  to  d^  ^^  ^^^  amount  of  16,200/.,  for  services  performed  and 
^endant,^am-  ^^^  j^^^  as  asserted;  but  making  no  claim  on  the 
^oTto'bf '*"n  P'aint^ff  individually.  The  plaintiff  took  no  nouce  of 
arretted ;  and,    this  letter.     On  the  5th  of  August  he  was  arrested  at 

plainuff  ^* 

was  to  put  in     the  suit  of  the  defendant,  on  a  writ  for  16,200/.  against 

bail  in  twelve 

days;  the  500/.  the  plaintiff  and  Manuel  Viscount  de  Saniarem*  The 
a  payment  in  affidavit  was  for  10,000/.  and  upwards  for  work  and 
writ; "and both  ^^hour.  The  plaintiff,  who  did  not  understand  English^ 
Md^thJ'^M  *PP^*®^  ^°  ^^^  Portuguese  Vice-Consul  at  Falmouth,  and 
of  the  action;     had  an  interview,  in  his  presence,  with  the  defendant, 

the  agreement  *■ 

conuining  no     his  brother,  and  an  attorney,  who  attended  on  behalf  of 

provision  for 

refunding  the     the  defendant :  and,  after  some  negotiation,  the  following 

money  if  the  .  .  «     •  i 

action  (should     memorandum  was  drawn  up  and  signed :  — 

fail.     Plaintiff 

paid  the  500/.  and  was  released.  No  bail  was  put  in ;  and  the  writ  was  afterwards  ict 
aside  for  irregularity.  Plaintiff  then  sued  defendant  for  the  500/.  as  money  had  and  re- 
ceived; and  the  jury  found  that  defendant  knew  that  he  had  no  claim  upon  plaintiff: 

Held,  that  the  action  lay,  the  payment  having  been  made  under  the  compulsion  of 
colourable  legal  process. 

"We, 


IN  THE  Sixth  Yeae  of  WILLIAM  IV.  859 

^  We,  the  undersigned,  agree  to  the  foUojving  con-       18S6« 
ditions :  —  _^  .^  . 

The  DukeoK 

**  First,  his  Excellency  the  Duke  of  Cadaval  pays      Cadatal 

agrtinti 

500L  in  lawful  money  of  Great  Britain  to  Thomas  Colums. 
CcUinSj  as  a  payment  in  part  of  the  writ  issued  in 
London  for  16,2002.,  and  the  remainder  his  Excellency 
to  give  bail  immediately :  to  run  the  usual  course  of  an 
action  in  the  Court  of  King's  Bench :  both  of  us  the 
undersigned  to  abide  by  the  result :  the  said  500/.  to  be 
paid  at  nine  o'clock  to  morrow  morning,  for  which  Mr. 
Lake  the  consul  is  responsible. 

<*  Falmouth^  5th  August  18S4.        Duque  de  CadavaL 

«  Thomas  CoUinsr 

The  plaintiff  was  then  released;  and,  pn  the  6th  of 
Augustf  the  following  agreement  was  signed  by  the 
parties :  — 

<<  An  agreement  made  and  entered  into^  this  6th  day 
of  Augtist  18S4,  between  JTumas  Collins^  of  Piatt  Ter* 
racej  in  the  county  of  Middlesex^  Esquire,  of  the  one 
part,  and  his  Excellency  the  Duke  de  Cddavalj  at  pre* 
sent  residing  at  Falmouth^  in  the  county  of  Cornwall,  of 
the  other  part  Whereas  the  said  Thomas  Collins  did 
lately  cause  a  writ  of  capias  to  be  issued  out  of  His 
Majesty's  Court  of  King's  Bench  at  Westminster  against 
the  said  Duke  de  Cadaval  and  one  Manuel  Viscount  de 
Santarem,  at  the  suit  of  him  the  said  Thomas  Collins^ 
for  the  sum  of  16,200/.,  and  whereas  the  said  Duke  de 
Cadaval  was,  on  the  5th  day  of  the  said  month  of 
August,  at  Falmouth  aforesaid,  arrested  and  taken  into 
custody  by  virtue  of  a  warrant  granted  on  the  said  writ 
of  capias  by  the  sheriff  of  Cornwall  aforesaid,  and 
whereas  (a)  the  said  Duke  de  Cadaval,  not  being  at 

(a)  Sic. 

present 
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1836.       present  prepared  to  give  the  required  bul  to  tlie  said 

^~77"       sherifiF  of  Cornwall:  and  it  is  hereby  declared  and  affreed 
The  Duke  Dk  . 

Caoatal      by  and  between  the  said  Themas  ColUns  and  the  said 

fitudnsi 

CoLUNt.       Duke  de  Cadaval  that,  in  consideration  of  the  sujn  ol 
BOOL  of  lawful  British  money  to  the  said  nomas  Col' 
tins  in  hand  paid  by  the  said  Duke  de  Cadaval,  si  or 
upon  the  execution  of  these    presents,    the    receipt 
whereof  he  doth  hereby  acknowledge,  he,  the  said 
TAomas  CoUinSy  doth  hereby  consent  and  agree  that  he, 
the  said  Duke  de  Cadaval,  shall  be  forthwith  dischaiged 
from  his  said  arrest,  and  shall  not  be  taken  or  deemed 
liable  to  be  taken  again  into  custody  by  virtne  of  the 
aforesaid  warrant  or  otherwise,  except  in  execution; 
and  the  said  Duke  de  Cadaval  doth  for  himself,  his 
executors  and  administrators,  covenant,  promise^  and 
agree  to  and  with  the  said  Thomas  CoUins,  his  executors 
and  administrators,  that  he  will,  within  twelve  days 
from  the  date  hereof,  give  bail  to  the  action,  according 
to  the  form  of  the  statute  in  such  case  provided,  being 
in  accordance  with  the  tenor  of  an  agreement  entered 
into  between  the  said  parties,  bearing  date  the  5th  day 
of  the  said  month  of  August  (which  agreement  has  been 
this  day  destroyed,  but  is  to  be  held  in  full  force  and 
vigour  by  these  presents)  as  follows,  that  is  to  say :  — 
"  We,  the  undersigned,  &c.  [here  the  agreement  of  the 
5th  of  August  was  set  out.] 

*'  In  witness  whereof  the  said  parties  have  hereunto 
set  their  hands,  the  day  and  year  first  above  wTitten. 

**  Duque  de  Cadaval. 

«  Thomas  CcUinsr 

The  plaintiff,  at  the  time  of  the  execution  of  this 

agreement,  paid  500/.  to  the  defendant     The  writ  was 

set  aside  for  irregularity  by  a  judge  at  chambers,  on 

the 


k 
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the  30th  of  August  18S4.    A  rule  nisi  for  setting  aside        1B56L 
the  judi?e's  order  was  obtained  by  the  defendant  in  this    ^  ~ 

•^   ^  ^  ^  "^  The  Duke  mc 

Court,  but  discharged  in  Michaelmas  term  1834;  and  Cadatal 
no  steps  had  since  been  taken  in  that  action  by  the  Coixiirs. 
defendant  against  the  plaintiffs  No  evidence  was  given^ 
at  the  trial  of  the  present  cause,  of  any  debt  due  from  the 
plaintiff  to  the  defendant;  and  it  was  proved  that  the 
ktter  had  taken  the  benefit  of  the  Insolvent  Act  in  1833, 
and  that  his  schedule,  though  of  a  date  later  than  llie 
greater  part  of  the  claims  set  up  by  him  in  his  first 
letter  to  the  plaintifi^  made  no  mention  of  any  such 
claims.  It  was  objected,  for  the  defendant,  that  the 
money  had  been  paid  by  the  plaintiff  voluntarily,  and 
under  an  agreement  between  the  parties,  and  with  full 
knowledge  of  the  facts,  and  could  not,  therefore,  be 
recovered  back  in  this  action.  The  Lord  Chief  Justice 
directed  the  jury  to  find  for  the  defendant,  if  they 
thought  that  he  believed  himself  entitled  to  sue  the 
plaintiff  in  the  first  action,  but  otherwise  for  the  plain- 
tiff. The  jury  found  a  verdict  for  the  plaintiff,  and  ^ 
stated  it  as  their  opinion  that  the  defendant  knew  that 
he  had  no  daim  upon  the  plaintiff.  In  Easter  term 
1835,  Flatt  obtained  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  nonsuit  entered, 
or  a  new  trial  had. 

Sir  John  Cangsbellj  Attorney-General,  KeHy^  and 
Alexander,  who  were  to  have  shewn  cause,  were  stopped 
by  the  Court. 

Piatt  and  Butt  in  support  of  the  rule.  The  money 
no  longer  belongs  to  the  plaintiff.  It  is  not  pretended 
tiiat  the  plaintiff,  when  he  entered  into  the  agreement. 

Vol.  IV.  3  L  was 
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18S6.        was  ignorant  of  the  facts.     Therefore,  if  the  money  was 
^  ~  paid  as  part  of  the  debt  claimed)  it  cannot  be  recovered 

The  Duke  »«     '^  '^ 

Cadatal       back;     On  the  other  hand»  if  it  was  paid  simply  until 

CoLuxs.  bail  should  be  put  in,  and  as  a  consideration  for  the 
delay,  and  to  abide  the  event  of  the  suit,  the  plainti^ 
not  having  put  in  bail,  has  not  performed  his  part  of 
the  ligreement,  and  cannot  claim  the  money  back. 
Even  assuming  that  he  was  to  receive  back  the  money 
on  putting  in  bail,  he  canDot  recover  till  he  has  per- 
formed this,  as  was  done  in  McNeil  v.  Perchard  (a).  Hie 
payment  was  voluntary;  for  legal  process,  even  when 
founded  oq.  a  claim  which  cannot  be  supported,  does 
not  constitute  that  sort  of  compulsion  which  avoids  a 
contract  The  reason  is  that  the  law,  which  creates 
the  pressure,  supplies  the  defence.  This  is  shewn  by 
Marriot  v.  Hampton  (i),  Knibbs  v.  HaU  {c\  and  Brawn 
y.  M^KinaUy  {d).  iPattesan  J.  In  FiMam  v.  Ikmn{e) 
Lord  Kem/on  qualifies  the  doctrine;  he  says,  ''unless 
to  redeem,  or  preserve  your  person  or  goods,'*]  The 
principle  upon  which  all  these  cases  have  been  dedded 
is,  that  the  party  who  disputes  the  claim  must  do  so  by 
resisting  the  action  in  the  first  instance ;  and  that  there 
must  be  some  end  to  litigation.  On  this  principle,  if 
the  plaintiff  had  paid  the  whole  sum  claimed,  he  could 
not  now  recover  it  Hamlet  v.  Richardson  (g)  is  to  the 
same  effect,  though  the  marginal  note  there  introduces 
the  exception  of  the  case  of  fraud  on  the  part  of  the  person 
obtaining  the  money.  No  fraud,  however,  seems  to  have 
been  in  question,  in  the  case  itself.  The  case  of  Cobden 
v.  Kendrick  {h)  is  there  questioned  by  Tindal  C.  J.,  and 

(a)   1  Etp.  S63.  (6)  7  7.  JL  269. 

(c)  1  E^  84.  (d)  Iffx.  879. 


(e)  6  E^  26.  (note).  {g)  9  Bing.  644. 

(*)  4r.  R,4S2.  note  (a). 


he 
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he  refers  to  the  judgment  of  HabroydJ.  in  Milnes  v.        1836. 
Duncan  (a),  which  supports  the  principle  now   con-    _ """~ 
tended  for.     The  same  principle  was  acted  on  in  BiUne      Casaval 
V.  Lumley  (6)  and  Brisbane  v.  Dacres  (c).    In  Snomdon  v.       Coluxs. 
Dam  (J)  a  baili£^  by  threat  of  a  distress  for  a  sum  for 
which  his  warrant  did  not  authorise  him  to  distrain, 
obtained  that  sum,  and  afterwards  obtained  another 
sum  from  the  same  par^  by  distraining  upon  him  under 
another  warrant  which  authorised  him  only  to  distrain 
on  a  difierent  person ;  and  it  was  held  that  the  party 
paying  might  recover  back  both  sums.     There  the  dis- 
tresses were  wrongful  throughout ;  upon  which  ground 
that  case  differs  from  the  present,  where  the  agreement 
was  made  by  a  party  under  an  arrest  upon  a  warrant 
against  that  party,  and  the  money  paid  by  the  party 
under  such  agreement    An  action  for  money  had  and 
received  has  been  held  to  be  given  where  no  other 
remedy  lay,  as  in  Hills  v.  Street  (e) ;  but  here  the  plain- 
tiff if  entitled  at  all,  may  recover  the  sum  by  way  of 
damages  in  an  action  for  a  malicious  arrest. 

Lord  Denman  C.  J.  It  is  asserted  that  the  principle 
of  decision  in  Marriot  v.  Hampton  (g)  has  not  been 
adhered  to  in  this  case.  But  that  case  does  not  warrant 
the  argument  drawn  from  it  It  does  not  decide  that 
money  obtained  under  the  compulsion  of  legal  process 
can  never  be  recovered  back ;  but  only  that,  after  the 
defence  in  an  action  has  fuled,  and  money  has  been 
recovered  in  the  action,  it  cannot  be  recovered  back  m 

(a)  6  J7.  j-  C.  679.  (6)  S  Eatt,  469. 

(c)  5  IViiin/.  143.  (d)  1  TaimU  S59. 

(0)  5  Bmg,  37.     See  judgment  of  Bett  C.  J.  p.  41  • 
ii)  7  T.  «.  269. 

3  L  2  another 
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18S6.       another  action.     This  is  the  ground  upon  which  the 
_    _  ,         decision  is  put  by  Lord  Kenyan.    He  says,  "  After  a 

TbeDukens  ^         ''  ^  / 

Cadatal  recovery  by  process  of  law  "—not  extortion  —  "  there 
CoLUNf.  must  be  an  end  of  litigation."  And  Grose  J.  says,  ^*It 
would  tend  to  encourage  the  grossest  negligence  if  we 
were  to  open  a  door  to  parties  to  try  their  causes  again, 
because  they  were  not  properly  prepared  the  first  time 
with  their  evidence."  The  question  there  arose,  not 
upon  an  extortion  by  legal  process,  but  upon  the  want 
of  means  of  defence  in  a  previous  action,  which  means 
a  party  ought  to  have  when  such  action  is  brought.  On 
the  other  hand,  I  certainly  felt  that  there  might  arisen 
in  this  case,  an  inconvenience  from  our  allowing  the 
plaintiff's  claim,  since  there  may  be  another  action  for  a 
malicious  arrest.  After  the  judgment  in  this  case,  there 
will  nevertheless  be  no  bar  to  that  action.  We  musl^ 
however,  see  whether  there  be  any  thing  to  defeat  the 
plaintiff's  right  here,  if  the  money  be  still  his.  For 
Mr.  Pltttt  has  put  the  question  in  its  true  form :  is  it 
still  the  plaintiff's  money  ?  How  is  it  shewn  not  to  be 
so  ?  Why,  by  striving  to  give  effect  to  a  fraud.  That  is 
the  finding  of  the  jury:  the  arrest  was  fraudulent;  and 
the  money  was  parted  with  under  the  arrest,  to  get  rid 
of  the  pressure.  This  case  differs  firom  all  which  have 
been  cited  as  being  otherwise  decided :  in  none  of  those 
was  the  bona  fides  negatived,  not  even  in  MarriaU  v. 
Hampton  (a)\  for,  in  default  of  evidence  to  the  contnuy, 
the  party  there  might  have  believed  the  debt  to  be  due. 
But  here  the  jury  find  that  the  defendant  did  know 
that  he  had  no  claim.  The  [property  in  the  money, 
therefore,  never  passed  from  the  plaintifl^  who  parted 

(a)  7  T.  R.  269. 

with 
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wiHi  it  only  to  relieve  himself  from  the  hardship  and 
inconvenience  of  a  fraudulent  arrest. 

LiTTLEDALE  J.  The  case  of  Marriott  v.  Hamp^ 
ton  (a)  was  different  from  the  present  There  the 
plaintiff  in  the  original  action  claimed  a  debt,  which  the 
defendant  asserted  that  he  had  paid,  but  he  could  not 
produce  the  receipt;  and,  finding  he  could  not  defend, 
he  paid  the  money  and  gave  a  cognovit  for  the  costs. 
Afterwards  he  found  the  receipt ;  and^  sued,  in  order  to 
recover  back  what  he  had  paid.  But,  as  the  money 
had  been  originally  recovered  by  legal  proceedings,  it 
was  held  that  he  could  not  recover  it  back  as  money 
had  and  received.  That  was  the  ground  on  which 
Lord  Kenyan  and  Qrote  J.  proceeded.  They  considered 
that  an  action  did  not  lie  to  recover  back  that  which 
had  once  been  recovered  under  a  legal  decision.  But 
here  there  was  no  such  recovery.  The  plaintiff  was 
arrested ;  and  the  jury  find  that  the  arrest  was  merely 
colourable :  and  the  money  was  paid  for  time  to  get 
bail.  The  arrest  must  have  been  merely  colourable, 
since  the  debt  was  not  inserted  in  the  defendant's 
schedule.  I  admit  the  difficulty  which  arises  from  the 
liability  of  the  defendant  to  an  action  for  a  malicious 
arrest:  no  doubt  such  an  action  would  lie;  for,  as 
Collins  knew  that  there  was  no  debt,  there  is  distinct 
malice.  Still  we  cannot  prevent  the  plaintiff  from  re- 
covering back  his  moqey  as  money  had  and  received. 


1836. 

The  I>uke  sc 

Casatal 

agtantt 

CoLuirs. 


PattesoN  J.     I  think  this  verdict  was  right     I  put 
the  matter  entirely  upon  the  special  circumstances  of 


(a)  tT.  R.  869. 

3L  3 


the 
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1836.  the  case.    I  admits  in  general,  that  money  paid  under 

"  compulsion  of  law  cannot  be  recovered  back  as  money 

Cadata£  had  and  received.     And,  further,  where  there  is  bona 


CoLuiii.      fides,  and  money  is  paid  with  full  knowledge  of  the 
facts,  though  there  be  no  debt,  still  it  cannot  be  re- 
covered back.     But  here  there  is  no  bona  fides,  and 
on  that  I  ground  my  opinion.     When  a  man  sues  to 
recover  back  money  paid  under  compulsion  of  law,  it 
lies  upon  him  to  shew  that  there  was  fraud.     Has  the 
plaintiff^  shewn  that  here  ?    The  jury  find  that  the  arrest 
was  fraudulent,  in  consequence,  I  suppose,  of  the  debt 
not  appearing  in  the  schedule ;  for,  if  such  a  debt  ex- 
isted, the  defendant  was  bound  to  insert  it  in  the  sche- 
dule, under  the  act  of  parliament;  and  the  omission  of  it 
would  have  been  a  misdemeanor  severely  punishable. 
The  jury,  therefore,  concluded  that  the  defendant  knew 
that  the  debt  did  not  exist,  and  that  he  used  the  process 
colourably.     To  say  that  money  obtained  by  such  ex- 
tortion cannot  be  recovered  back,  would  be  monstrous. 
Then  the  terms  of  the  agreement  form  a  veiy  strong 
circumstance.    The  defendant,  having  a  man  in  custody 
for  a  debt  for  which  he  knew  that  he  had  no  claim,  is 
to  get  the  500/.,  whether  he  recover  in  the  action  or 
not';  for  there  is  no  provision  for  the  defendant  re- 
funding the  money  in  case  of  his  failure.    Now  suppose 
the  plainti£r  had  put  in  bail  to  the  sheriff,  instead  of 
entering  into  this  agreement,  what  would  the  conse- 
quence have  been?    On  application  to  my  Brother 
Alderson  the  writ  was  cancelled,  though  perhaps  on  a 
paltry  objection ;  but  the  result  would  have  been,  in  the 
case  supposed,  that  nothmg  would  have  got  into  the 
pocket  of  the  defendant     It  would  be  a  scandal  to  the 
law  if  this  money  could  not  be  recovered  back. 

Coleridge 
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Coleridge  J.  I  quite  agree.  Although  the  deci- 
sions have  gone  as  far  as  they  can  go,  yet  I  will  not 
attempt  to  disturb  them :  and  they  are  quite  consistent 
with  the  decision  which  we  are  now  givbg.  It  is  clear 
that,  if  money  be  paid  with  full  knowledge  of  facts,  it 
cannot  be  recovered  back.  It  is  clear  too  that,  if  there 
be  a  bon&  fide  legal  process,  under  which  money  is 
recovered,  although  not  actually  due,  it  cannot  be  re- 
covered back,  inasmuch  as  there  must  be  some  end  to 
litigation.  That  is  the  substance  of  the  decisions.  But 
no  case  has  decided  that,  when  a  fraudulent  use  has 
been  made  of  .legal  process,  both  parties  knowing 
throughout  that  the  money  claimed  was  not  due,  the 
party  paying  under  such  process  is  not  to  have  the  assist- 
ance of  the  law.  If,  indeed,  the  property  were  changed, 
it  would  follow  that  the  plaintiff  must  fail ;  but  the  de- 
fendant's counsel  assumed  that  I  rely  on  the  position 
which  is  laid  down  in  1  Sehcyris  Nisi  Prius^  89  (a), 
**  If  an  undue  advantage  be  taken  of  a  person's  situ- 
ation, and  money  obtained  from  him  by  compulsion, 
such  money  may  be  recovered  in  an  action  for  money 
had  and  received."  For  this,  Astley  v.  Reynolds  {b)  is 
cited,  in  which  the  circumstances  of  compulsion  were 
much  less  strong  than  in  the  present  case.  My  opinion, 
therefore,  is  founded  upon  the  particular  circumstances 
of  the  case.  When  it  is  said  that  we  are  not  to  look  to 
the  degree  of  hardship,  so  as  to  depart  from  the  legal 
principle,  I  agree ;  but  here  the  particular  circumstances 
make  the  law  of  the  case.  Here  is  a  foreigner,  at  a 
great  distance  from  his  friends,  at  a  great  distance  from 
London^  ignorant  of  the  law  of  England  (though  I  do 


1836. 

The  Duke  dk 
Cadaval 
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(a)  AssumpsU  11.  8th  ed.  18S1. 

(6)  2  Str.  915.     And  lee  Margany.  Palmer^  ^B.^C,  739. ;  Suiw  v. 
Woodcock,  TB.iC.  73. 
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The  Duke  x>x 
Cadatal 

COLLXMS. 


not  rely  upon  that),  charged  with  owing  a  very  large  som. 
Then,  first,  is  not  the  payment  compulsory?  Nest,  is 
there  bona  fides  ?  According  to  the  finding  of  the  jury, 
the  defendant  commits  peijury,  and  uses  legal  process 
oolourably  to  enforce  an  unjust  demand.  I  should  baye 
been  sorry  to  find  that  our  hands  were  tied  in  such  a  case. 

Rule  disduirged. 


In  trespass 
quire  dausum 
fregit,  issues 
were  joined  on 
three  pleas: 
Ist,  of  a  public 
carriageway; 
Sdly,  of  a  pub- 
lic bridle  way; 
Sdly,  of  a,  pub- 
lic foot  way. 
The  jury  found 
a  venlict  for 
the  plaintiff  on 
the  first  issue, 
and  for  the 
defendant  on 
the  third ;  and 
the  Judge, 
without  the 
consent  of  the 
plaintiff,  dis- 
charged the 
jury  from  giv- 
ing a  verdict  on 
the  second 
issue. 

The  Court 
granted  a  new 
trial,  although 
the  plaintiff,  at 
the  beginning 
of  the  trial,  had 
agreed  that  the 
damages,  if 
any,  should  be 
merely 
nominaL 


Tinkler  against  Rowland. 

^RESPASS,  quare  clausum  fregiU  Pleas:  1st,  a 
public  carriage  way:  2dly,  a  public  bridle  way; 
Sdly,  a  public  foot  way.  The  replicadon  traversed  the 
rights  of  way,  on  which  the  defendant  joined  issues. 
On  the  trial  before  Lord  Denman  C.  J.,  at  the  Sunrof 
LerU  assizes  1885,  the  counsel  for  the  plaintiff  at  the 
outset,  agreed  that  the  damages,  if  any,  should  be 
merely  nommal.  The  jury  found  a  verdict  for  the 
plaintiff  on  the  first  issue,  and  for  the  defendant  on  the 
third :  but,  after  having  retired  for  many  hours,  they 
told  the  Lord  Chief  Justice  that  they  could  not  agree  as 
to  the  second  issue ;  and  it  appeared  by  the  testimony 
of  a  medical  man  that  one  of  the  jurymen  was  ill. 
Upon  this,  his  Lordship  directed  the  verdict  to  be 
taken  as  above,  on  the  first  and  third  issues,  and  dis- 
charged the  jury  from  giving  a  verdict  on  the  second, 
without  the  consent  of  the  plaintiff.  In  Easier  term 
1885,  Thesiger^  for  the  plaintiff,  obtained  a  rule  to  shew 
cause  why  a  new  trial  should  not  be  had. 

Channell  now  shewed  cause.    The  objection,  on  which 
the  rule  was  obtained,  is,  that  the  Judge  has  no  power, 

except 
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except  by  consent  of  parties,  to  discharge  a  jury  from  1836. 
giving  a  verdict  on  one  of  several  issues.  That  ob- 
jection is  well  founded,  only  where  the  issue,  on  which 
the  jury  are  discharged,  is  material,  as  the  parties  are 
situated.  Now,  the  only  matters  left  to  be  determined 
by  the  second  issue  were  the  damages  and  the  costs  of 
the  particular  issue  (a).  The  damages  are  here  im* 
material,  because  the  plaintifTs  counsel  limited  his  claim 
to  nominal  damages.  And,  as  to  the  costs  of  the  par- 
ticular issue,  they  cannot  make  such  a  materiality 
as  would  warrant  the  objection;  for  that  materiality 
would  have  exbted  in  every  case,  as,  for  instance,  in 
Pcwell  y.  Sonnett  {b)i  where,  nevertheless,  it  was  held 
that  a  jury  might  be  discharged  on  eight  of  twenty 
counts,  without  the  consent  of  parties,  the  eight  being 
rendered  immaterial  by  the  finding  as  to  the  rest.  [Pa/- 
ieson  J.  That  case,  in  which  I  was  engaged,  is  no  au- 
thority for  your  position.  The  Exchequer  Chamber  there 
decided,  on  error  brought,  that,  as  it  did  not  appear  that 
the  parties  had  not  consented,  they  would  presume  that 
all  which  ought  to  have  been  done  had  been  done.]  In 
replevin  and  avowry  for  rent-arrere,  if  non  tenuit  and 
riens  in  arrere  be  pleaded,  a  verdict  for  the  plaintiff  in 
replevin  on  tlie  non  tenuit  renders  the  other  immaterial, 
and  the  jury  should  be  discharged  (c).  [Lord  Den- 
man  C.  J.  The  question  on  the  second  issue  here  was 
material  as  to  the  right  of  the  parties.]  The  defendant 
might  [make  that  objection ;  but  the  plaintifi"  cannot. 

(a)  The  finding  for  the  defendant  on  the  third  issue  would  have  put 
an  end  to  the  question  of  damages ;  but  the  point  was  raised  in  argument,  a» 
above,  to  avoid  any  question  as  to  that  finding  having  been  irregular,  on 
account  of  its  being  given  separately. 

(6)  3Bing.  381.  &  C,  affirmed  in  error  in  the  House  of  Lords, 
1  BUgk,  N4  S.  545;  where  see  the  judgment  of  Lord  Lyndharst,  p.  552, 

(c)  Costty  V.  Diggons,  2B.i  Aid,  546. 

The 
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The  AndiDg^^^^^i^^y  ^^  ^^^  issne,  even  if  it  were  fa 
the  plaindS^  would  not  negative  the  public  right  of 
bridle  way  hereafter.  He  could  not  use  such  a  verdict; 
and  he  claimed  only  nominal  damages  now. 


Per  Curiam  (a).  The  second  issue  was  material  for 
ascertaining  the  right  The  plaintiff  assented  to  no- 
minal damages,  on  the  understanding  that  all  the  issues 
were  to  be  tried.  The  issue  was  material ;  and,  if  so, 
the  finding  was  material. 

Rule  absolute. 

Thesiger  was  to  have  argued  in  support  of  the  rule. 

(a)  Lord  Denman C  J.,  LUtletlale,  PaUeton,  and  Coleridge  Ju 


April  2Stb. 


Goodman  against  Harvey  and  Others. 


Ingivingnotice     A  SSUMPSIT  on  a  bill  of  exchance  drawn  by  de- 

ofnon-payment   xjL  ^ 

to  the  drawer  of  fendants,  September  1st,  1832,  at  Limeridt,  upon 

^ident  abroad,  Gauld^  Dowie^  and  Co.  {London)^  for  262/.  ISs.  \d^ 
info^  him'that  ^^^^^  ^^  freight  per  Ciceroj  payable  at  four  months  to 
u^n  Jilted,  ^^^^  ^^^  ^r  ^^^^^^  indorsed  by  Scott  to  David  Lec^, 
i^'^^r^""©/  and  by  D.ioy  to  plaintiff.  The  first  count  alleged  non- 
tbe  protest.  acceptance ;  the  second,  non-payment.  Plea  (before  the 
by  the  indorsee  new  rules),  Non  Assumpsit.  On  the  trial  before  Lord 
has  given  value,  Denman  C.  J.,  at  the  sittings  in  London,  sSter  JSilaty 
disputed  on  the  term  1835,  the  following  facts  appeared.  The  bill  was 
Sdo^^***"  given  by  the  defendants,  merchants  at  Limerick  ^ 
tained  the  dis-    gcott,  a  ship-owner,  for  a  balance  of  freight    Scott  gave 

count  of  such  '  r  '  o 

bill  in  fraud  of  . 

the  right  owner,  the  question  for  the  jury  is,  whether  the  indorsee  acted  with  good  nuu> 
in  taking  the  bill.  The  question  whether  or  not  he  was  guilty  of  gross  negUgen^ » 
improper.     Gross  negligence  may  be  evidence  of  mala  fides,  but  is  not  equivaleDt  to  it 
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it  to  Hudson^  a  ship's  captain  (who  gave  no  value^  and       18S6. 
whose  name  did  not  appear  on  the  bill),  to  get  it  dis- 
counted.     Hudson  delivered  the  bill  for  that  purpose        ugainti 

Hakvit. 

to  David  Lety^  who  caused  it  to  be  presented  for  ac- 
ceptance on  September  20th.  The  drawees  refused 
acceptance,  in  consequence  of  having  received  from  the 
defendants  a  notice,  sent  to  the  latter  by  a  solicitor^ 
warning  them  not  to  pay  any  money  to  Scott^  or  to  any 
other  person  on  his  account,  as  the  party  giving  the 
notice  was  about  forthwith  to  sue  out  a  commission  of 
banknipt  against  him,  on  the  petition  of  certain  persons 
named  in  the  notice  (a).  The  drawees  gave  this  commu- 
nication (the  receipt  of  which  was  proved  at  the  trial) 
as  their  reason  for  not  accepting.  The  bill  was  noted 
for  non-acceptance,  and  protested.  No  notice  of  the 
non-acceptance  was  given  to  the  defendants.  Levy  re- 
turned the  bill  to  Hudson^  who,  in  the  latter  part  of 
October^  carried  it  back  to  ScotU  Scott^  who  had  by 
that  time  been  arrested  for  debt,  gave  the  bill  to  Hudson 
again,  in  order  that  he  might  once  more  endeavour  to 
raise  money  by  discounting  it;  and  Hudson  undertook 
to  do  so.  Hudson  again  placed  the  bill  in  the  hands  of 
Lefy;  and  he  got  it  discounted  by  the  plainti£^  who  paid 
about  260/.  upon  it.  Levy  never  remitted  the  proceeds, 
but,  as  was  represented  at  the  trial,  retained  them  in 
fraud  of  Scott ;  and  no  value  was  ever  given  for  the  bill 
by  either  Levy  or  Hudson.  When  the  bill  became  due, 
the  plaintiff  presented  it  for  payment,  which  Gouldj 
Dame^  and  Co.  refused,  although  they  had  funds,  the 
right  to  the  proceeds  being  contested.      They  were 

(a)  The  commitiion  did  afUrwardt  isiue,  on  a  fiat  dated  Janutny  ISth 
1833,  and  this  action  was  understood  to  be  defended  by  Scoti*s  assignees. 

furnished 


Haktxt. 
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IBSG.       furnished  with  funds  a  day  or  two  before  the  bill  be* 
"  came  due,  but  had  not  funds  at  the  time  of  the  non- 

GoonwAW  

0gauut  acceptance.  The  bill  was  protested  for  non-payment ; 
and  notice  of  the  non-payment  was  sent  to  the  de- 
fendants by  letter,  stating  that  the  bill  had  been  pro- 
tested as  last  mentioned,  but  not  inclosing  a  copy  of 
the  protest  For  the  defendants  it  was  objected,  first, 
that  the  letter  ought  to  have  contained  a  copy  of  the 
protest,  which  objection  the  Lord  Chief  Justice  over* 
ruled;  and,  secondly,  that  the  plaintiff,  in  taking  the 
bill  from  Lety  with  the  notarial  marks  upon  it,  had 
been  guilty  of  gross  negligence,  and  therefore  took 
the  bill  with  all  its  vices,  and  could  have  no  better 
right  to  recover  upon  it  than  Lety  himself  who  clearly 
would  have  had  none.  The  Lord  Chief  Justice  was 
of  this  opinion,  and  observed  that  the  plaintiff  had 
received  the  bill  with  a  death«»wound  apparent  on  it; 
and  he  proposed  to  the  plaintifTs  counsel  either  a  non- 
suit, or  that  the  case  should  go  to  the  jury  on  the  ques- 
tion whether  or  not  the  plaintiff  had  been  guilty  of 
gross  negligence.  The  jury,  in  answer  to  a  question 
from  the  Lord  Chief  Justice,  said  that,  in  their  opinion, 
the  notary's  marks  on  the  bill  were  sufficient  notice  to 
an  indorsee  of  non-acceptance.  A  nonsuit  was  then 
taken;  and  in  the  next  term  Erie  moved  for  a  new 
trial,  on  the  ground  that  the  above  ruling  against  the 
plaintiff  was  incorrect ;  that  the  bill  had  been  lawfully 
sent  into  the  market  by  Scott,  while  not  yet  due;  and 
that  the  plaintiff  who  had  taken  it  before  maturity,  and 
given  value  for  it,  had  a  right  to  recover  the  amount^ 
notwithstandmg  any  defect  in  the  title  of  an  interme- 
diate party.     A  rule  nisi  was  granted. 


Sir 
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Sir  John  Campbelly  Attorney-General,  and  Mellor^ 
now  shewed  cause.  Independently  of  the  objection 
which  prevailedi  th6  plainti£P  ought  not  to  have  reco- 
vered, first|  because  the  defendants  had  no  proper 
notice  of  the  refusal  to  accept.  A  holder,  knowing  that 
the  bill  has  been  dishonoured  by  non-acceptance,  is 
bound  to  give  notice  of  it  to  the  drawer,  as  admitted 
by  all  the  Judges  in  CfKerfe  v.  Dunn  (a).  Here  the 
notarial  marks  afforded  such  knowledge  to  any  holder. 
The  object  of  the  notice  to  the  drawer  is  that,  if  he 
has  funds  in  the  hands  of  the  drawee,  he  may  r^nove 
them;  and  here  the  defendants  had  funds  in  the  hands 
of  Gatddy  Ikmiej  and  Co.  before  the  bill  became  due. 
Secondly,  no  regular  notice  of  the  non-payment  was 
given,  because  the  letter  communicating  that  fact  did 
not  furnish  any  copy  of  the  protest  This  was  a 
foreign  bill,  being  drawn  in  Ireland^  Mahoney  v.  Ash- 
lin  {b).  And,  where  the  indorsee  of  a  bill,  drawn  in  the 
West  Indies^  payable  in  London  at  sixty  days'  sights 
noted  it  for  non-acceptance,  and  at  the  end  of  sixty 
days  protested  it  for  non-payment,  and  then  wrote  to 
the  drawer,  in  the  West  Indies^  acquainting  him  that  the 
bill  was  not  accepted,  it  was  held  that  the  indorsee, 
'*  by  not  sending  the  protest  for  non-acceptance,"  had 
"  made  himself  liable;"  Goostrey  v.  Mead{c).  Where 
notice,  without  a  copy  of  the  protest,  has  been  held  suf- 
ficient^ the  party  receiving  the  notice  was  resident  in 
England  at  the  time.  [Pattesan  J.  referred  to  CronnoeU 
v.  Hynson  (d\  and  Lord  Denman  C.  J.  to  Robins  v. 


1836. 


(a)  6  TaunL  305.    Affirmed  on  error,  Dunn  t.  CfKeeffk^  5M,^S.  282. 

(ft)  2A  4[-^d.478. 

(c)  BuXL  N,  P.  271,  2.     1  Sdw,  N.  P.  337.  8th  ed. 

(if)  2^jp.  N.  P.CSU. 

Gibson, 
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18S6.  Gibson  {a) ).  The  observation  as  to  residence  applies  to 
the  latter  case,  if  not  to  both ;  and,  in  the  first,  the  reasons 
of  Lord  KenyorCs  ruling  are  not  stated.  In  Ckaten  ▼• 
Bdl{b\  where  it  was  held  that,  if  a  foreign  bill  were 
regularly  presented  and  noted,  protest  might  be  made 
at  any  time  before  action  brought,  the  Court,  after  ar- 
gument, recommended  a  special  verdict,  but  the  recom- 
mendation was  never  acted  upon  {c).  [CoUriige  J.  A 
very  good  book,  after  stating  the  decbions  in  CronttoeU 
V.  Hynson{d)  and  Goostrey  v.  Mead{e\  observes  (^) 
of  the  latter,  '^  The  only  way  in  which  thb  case  can 
be  reconciled  with  Lord  KenyorCs  decision  is,  by  con- 
sidering the  expressions  used  in  the  latter  case,  'not 
sending  the  protest,'  as  meaning  nothing  more  than 
'  not  giving  notice  of  the  non^cceptance.' "  Then, 
as  to  the  other  point ;  the  plaintiff,  although  he  gave 
^ value  for  the  bill,  was  not  entitled  to  recover;  in 
the  first  place,  because  he  took  the  bill  after  it  had 
been  noted  for  non-acceptance,  and  no  distinction  is 
to  be  drawn  between  a  bill  noted  for  non-acceptance^ 
and  one  dishonoured  by  non-payment ;  per  Btgfl^  J. 
in  Crosdey  v.  Ham  {h) :  he  took  it,  therefore,  subject 
to  all  infirmities  which  would  have  attended  it  in  the 
hands  of  Hudson  ;  and  Hudson  could  not  have  reco- 
vered upon  it,  having  given  no  value.  Secondly,  even 
if  the  plaintiff  had  taken  the  bill  without  notice  of  dis- 
honour, yet,  as  it  had  been  indorsed  in  fraud  of  the 
proprietor  Scotty  the  plaintiff  could  only  have  recovered 
on  shewing  that  he  was  a  bona  fide  holder  for  value. 

(a)  S  Camp,  S34.     S,  C.  in  Banc.  I  M.  4;  &  S88. 
(6)  4  Etp.  4q.  (c)  1  Selw.  N.  P.  361.  8lh  cd. 

(d)  2  E»p.  N.  P.  a  511.  {e)  BtUL  JV.  P.  271,  272. 

(g)  1  Selw.  N,  P.  337.  8th  ed.       (A)  13  EaU,  502. 

Now, 


Ha&tit. 
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Now,  although  it  can  no  longer  be  maintained  as  law        1886* 
that  the  holder  of  a  bill  is  disabled  from  recoverinfir  it  ~ 

®  GOOSMAX 

if  he  has  taken  it  under  circumstances  which  might 
reasonably  have  awakened  suspicion,  the  present  is  a 
case  of  gross  negligence ;  and  such  negligence  has  so 
far  the  effect  of  fraud,  that  the  holder  who  has  been 
guilty  of  it  can  have  no  better  title  than  the  party  from 
whom  he  takes. 

Erie,  contr^.  The  first  point  was  not  taken  at  the 
trial ;  and  the  facts  proved  shewed  that  the  notice  could 
not  be  necessary.  Secondly,  assuming  it  to  be  requisite 
that  notice  should  be  given  of  protest  as  well  as  non- 
payment, it  is  sufficient  if  the  letter  communicating 
the  non-payment  states  that  there  has  been  a  protest 
In  Bayley  on  BiUs  (a),  speaking  of  protest  and  notice 
of  dishonour  in  the  case  of  a  foreign  bill,  the  author 
merely  says,  ^^  In  some  cases  a  copy,  or  some  other 
memorial  of  it "  (the  protest),  **  should  accompany  the 
notice.'*  [Lord  Denman  C  J.  We  have  no  doubt 
that  the  notice  here  was  sufficient].  Then,  thirdly, 
as  to  the  plaintiff's  title  as  holder.  No  objection  is  made 
to  it,  except  that  his  taking  the  bill  with  the  notarial 
marks  on  it  is  supposed  to  shew  gross  negligence.  In 
OKeefe  v.  Dunn  (ft)  it  was  held  that  the  indorsee  of  a 
bill  which,  in  the  hands  of  his  indorser,  had  been  refused 
acceptance,  no  notice  of  such  refusal  having  been  given 
to  the  drawers,  might  nevertheless  recover  upon  the  bill 
provided  he  took  the  indorsement  without  knowledge  of 

(a)  Page  259.  5th  ed. 

(6)  6  Toiitif.  305.  AiRnned  on  enror,  Dunn  v.  O'KeeJfe,  SM.  ^  8, 
282. 

the 
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1896.        the  previous  dishonour.      Here,  if  the  pUdntiflFknew  o( 
the  dishonouri  the  distinction  taken  in  that  case  mifltit^ 

GoooXAir 

agauut        under  ordinary  circumstances,  be  available  against  him. 
But  that  distinction  is  important  only  where  notice  to  the 
drawer  was  necessary  in  the  first  instance.     Here  it 
was  not;   for  it  must  be  implied,  from  theoommnni* 
cation  made  to  Goulds  Dome  and  Co.  by  the  d^end- 
ants,  that  the  non-acceptance  was  within  their  knowledge. 
Then,  notwithstanding  the  notarial  marks,  the  bill  was 
as  if  it  had   never    been  presented  for  acceptance. 
{Littledale  J.   As  far  as  regards  notice].    ScoHj  [then, 
had  a  good  cause  of  action  against  the  defendants  afier 
the  non-acceptance,  and  might  transfer  that  rig^t  to  bis 
indorsee.     Any  ground  of  complaint  as  between  ScoU 
and  the  parties  to  whom  he  had  transferred  it  before  it 
reached  the  plaintiff,  cannot  affect  tbei  plaintiff's  r^t 
The  only  question  is,  whether  the  plaintiff  acted  bona 
fide  in  discounting  it     (He  was  then  stopped  by  the 
Court) 

Lord  Denman  C.  J.  The  question  I  offered  to  sub- 
mit to -the  jury  was  whether  the  plaintiff  had  been 
guilty  of  gross  negligence  or  not  I  believe  we  are  all 
of  opinion  that  gross  negligence  only  would  not  be  a 
sufficient  answer,  where  the  party  has  given  consideration 
for  the  bill.  Grross  negligence  may  be  evidence  of 
mala  fides,  but  is  not  the  same  thing.  We  have  shaken 
off  the  last  remnant  of  the  contrary  doctrine.  Where 
the  bill  has  passed  to  the  plaintiff  without  any  proof  of 
bad  faith  in  him,  there  is  no  objection  to  his  title.  The 
evidence  in  this  case  as  to  the  notarial  marks  could  only 
weigh  as  rendering  it  less  likely  that  the  bill  should 

have 
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have  been  taken  in  perfect  good  faith  (a).    The  rule 
must  be  absolute. 

LiTTLEDALE,  Patteson>  and  CoLERiDOE,  J&  con- 
curred* 

Rule  absolute. 

(a)  See  ritftt  v.  The  Bank  of  England,  aotd,  p.  32. 


Walliss  against  Broadbent  and  Robinson.     Friday, 

^^  JprU  29th. 

ASSUMPSIT.   The  declaration  stated  that  Elizabeth  Declaration,  in 
t  »     n         n  •  assumputy  that 

ElridgCf  being  seised  m  fee  of  a  certain  messuage  defendant  had 
and  premises,  on  the  1st  of  November  1820,  by  articles  under*ai«ue 
of  agreement  between  her  on  the  one  part,  and  the  c^^tenns, 
defendants  on  the  other  part,  airreed  to  demise  the  ^'"f *>  ^^l^  ■«* 

*^       '   ^  forth  on  the 

messuages  and  premises  to  them,  to  hold  from  the  11th  record;  that 

the  reversion 

of  October  then  last,  at  the  rent  of  63/.,  on  certain  con-*  came  to  plaln- 
ditions  set  out  in  the  declaration,  relating  to  the  repair  defendant,  in 
and  management  of  the  demised  property  by  the  de-  analtmtionof 
fendants,   and   the  state  in  which  it  was  to  be  left;  mfJd°tohoid 
the  agreement  to  continue  in  force  for  one  year  from  ofpl«n^on 

^  ^  ihe  same  terms 

the  said  11th  of  October^  and  so  on  from  year  to  year,  in  aU  other 

respects;  but 

as  long  as  both  parties  should  agree  upon  the  terms  that  defendant 

1  1.  .  1         .  •/.    1  1  .  1    •   broke  the  terms. 

and  conditions   therein  specified,  unless   six   months  piea,  Non  As- 

notice  in  writing  should  be  given  by  one  party  to  the  piaintlffnot 

other,  in  which  case  the  demise  should  cease  from  the  an^exprew  con . 

nth  of  October  next  after  the  delivery  of  such  notice:  ^^-f'^  hold  of 

•  defendant  on 

the  declaration  then  averred  that  the  defendants  entered,  ^^!J^  J*"?** 

'    Held,  that  he 

and  enjoyed  as  tenants  to  Elizabeth  Elridge^  under  the  could  not  rely 

upon  an  implied 

agreement,  till  her  death ;  and  that  she,  in  the  lifetime  contnict,ari8ing 

from  the  old 
lease,  without 

putting  it  in  evidence ;  and  that  the  old  lease  could  not  be  used  as  such  evidence,  unless 

properly  stamped. 

Vol..  IV.  3  M  of 
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1836.       of  one  Henry  Bell  since  deoeasedi  duly  devised  the 
--  messuage  and  premises  to  BeU  and  the  pluntiff  in  fise, 

f»g^»^        and  died  seised  of  the  reversion  in  fee,  1st  of  Febnuay 
1823;  that  BeU  and  the  pUdntifP  thereupon  became 
seised  of  the  reversion  in  fee,  and  continued  so  sdsed 
till  BelFs  death :   that,  on  the  1 1th  of  October  1835, 
in  consideration  that  Bdl  and  the  plaintiff,  at  the 
special  &c.,  would  permit  the  defendants  to  hold  and 
enjoy  the  messuage  and  premises,  at  the  rent  of  60L, 
upon  all  other  the  terms  and  conditions  before  men- 
tioned, the  defendants  promised  to  abide  by,  obaenr^ 
and  perform  all  other  the  said  terms  and  conditions, 
according  to  the  agreement :  it  was  then  averred  that  the 
'  defendants  did  so  hold  and  enjoy  by  permission  of  BeS 
and  the  plaintiff  during  Bellas  life,  and  since  his  death 
by  permission  of  the  plainti£^  till  the  1 1th  of  October 

1834,  when  the  term  ended  and  determined:  the  de- 
claration then  set  out  breaches  of  the  conditions  com- 
mitted before  and  after  the  death  of  BeU.  Broadbent 
pleaded  non-assumpsit,  on  which  issue  was  joined ;  and 
Bobinson  suffered  judgment  by  default.  On  the  trial 
before    Tindal  C.  J.,  at  the  Leicester  Spring  assizes^ 

1835,  the  plaintiff  offered  in  evidence  the  alleged  agree- 
ment :  but  it  was  objected  to  and  held  inadmissible,  on 
the  ground  that  it  amounted  to  a  lease,  but  had  no  lease 
stamp.  The  only  other  evidence  o£[ered,  of  the  con- 
tract between  the  plaintiff  and  the  defendants,  was  an 
express  agreement,  between  Broadbent  and  the  plaintiff's 
agent,  that  the  rent  should  be  raised  fron  55L  to  60L, 
in  consideration  that  the  defendants  should  be  permitted 
to  plough  up  certain  lands.  The  defendants*  counsel 
objected,  first  that  there  was  no  evidence  to  prove 
upon  what  terms  they  had  held  the  premises ;  and,  se- 
condly. 


BmoADini*. 
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condly,  that,  as  it  did  not  appear  that  Robinsofh  who  was  18S6. 
originally  a  mere  surety  for  Broadbentf  was  in  any 
manner  a  party  to  the  alleged  new  agreement  by  paroli 
there  was  no  proof  of  a  joint  contract.  The  Lord 
C3uef  Justice  held  both  objections  to  be  fatal,  and  non^ 
suited  the  plaintiffs,  but  reserved  leave  to  move  to  enter 
a  verdict  for  such  damage^  as  the  jury  should  assess. 
The  jury  found  702.  damages.  In  Easier  term  18S5, 
N.  R.  Clarke  obtained  a  rule  to  shew  cause  why  the 
nonsuit  should  not  be  set  aside,  and  a  verdict  entered 
for  the  plaintiff  with  70/.  damages. 

Miller  now  shewed  cause,  and  was  directed  to  con* 
fine  himself  in  the  first  instance,  to  the  first  poinU 
The  contract  laid  in  the  declaration  was  not  proved^ 
There  is  no  pretence  for  saying  that  an  express  contract 
to  hold  on  the  terms  of  the  old  lease,  or  on  any  terms 
except  as  to  the  amount  of  rent,  was  shewn;  and  the 
implied  contract  cannot  be  raised  without  producing  the 
old  lease.  This  would  have  been  necessary  before  the 
rules  of  £f.  4  JF.  4. ;  and,  by  these  rules,  PleaeUngi 
in  particular  Actions,  L  Assumpsit  (a),  it  is  ordered  that 
**the  plea  of  non  assumpsit  shall  operate  only  as  a 
denial  in  fact  of  the  express  contract  or  promise  alleged, 
or  of  the  nuUters  (^  fact  from  which  the  contract  orpro^ 
mise  alleged  may  be  implied  by  laxD*^  Now  here,  there 
being  no  express  contract  or  promise  to  hold  according 
to  the  terms  of  the  old  lease,  such  promise  can  only  be 
implied  from  the  fact  of  the  defendants  having  previ-^ 
ously  held  under  such  lease.  The  existence,  therefore, 
of  such  lease  being  one  of  the  fiicts  from  which  the  im- 

(o)  5  B,  cj  Ad,  vii. 

3  M  ^  plied 
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1696.       plied  contract  or  promise  was  to  be  raised,  it  became 
—^       necessary,  according  to  the  terms  of  the  rule  rf  Court, 

Walum 

agmntt  that  such  fact  should  be  proved.  The  mere  averment 
of  the  existence  of  the  lease  or  agreement,  with  a  recital 
of  its  terms,  in  the  declaration,  was  not  sufficient,  because 
the  plea  required  that  it  should  be  in  evidence.  Then, 
it  being  necessary  to  prove  it,  that  could  only  be  done  by 
the  production  of  the  instrument;  which,  however,  was 
inadmissible  for  want  of  a  proper  stamp.  There  was, 
therefore,  no  proof  at  all  of  the  existence  of  the  lease 
and  previous  holding  under  it.  (He  was  here  stopped 
by  the  Court) 

Humphrey  and  Bayley  contra.  The  existence  and 
execution  of  the  lease  were  not  in  issue  on  this  record ; 
they  were  mere  matter  of  inducement,  and  were  as 
much  admitted  by  the  plea  as  the  death  of  Mrs.  Ebridge. 
Even  before  the  new  rules  it  was  held,  in  an  action 
against  a  tenant  for  breach  of  agreement  as  to  his  ma- 
nagement of  a  &rm,  that  the  averment  of  the  estate  of 
the  lessor  was  an  Immaterial  averment,  and  that  a  vari- 
ance as  to  that  was  unimportant ;  Winn  v.  White  (a). 
[Patteson  J.  It  does  not  appear,  from  that  case,  that  it 
would  not  have  been  necessary  to  prove  some  title  in  the 
landlord.]  In  Jones  v.  Brown  (b)  the  defendants,  in  an 
action  of  trespass  for  taking  goods,  justified  upon  an 
alleged  property  in  themselves,  as  assignees  of  a  bank- 
rupt; and  the  plaintiff  joined  issue  on  the  question  of 
property  in  the  defendants :  and  it  was  held  that  this  was 
an  admission  of  the  bankruptcy,  and  of  the  defendants 
being  assignees.     In  Bameit  v.  Glossop  {c)  it  was  held 

(o)  2  r.  BL  84a  (*)  I  New  Co,  484. 

(c)  1  New  Ca.  63S. 

that. 
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thftt,  where  non  assumpsit  only  was  pleaded  to  an  action        1836. 
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upon  the  bargain  and  sale  of  a  copjrright,  it  was  not 
open  to  the  defendant  to  object  that  the  assignment  was  egahut' 
not  in  writing:  that  must  have  been  on  the  principle 
that  the  assignment  was  mere  inducement.  In  Rankum 
T.  The  Earl  of  Falmouth  {a)  the  declaration,  in  case, 
stated  that  the  plaintiff  was  possessed  of  a  mill,  and  by 
reason  thereof  was  entitled  to^the  use  of  a  stream  for 
the  mill,  and  that  the  defendant  had  wrongfully  and  in- 
juriously diverted  the  stream ;  and  it  was  held  that  a 
plea  of  Not  Guilty  put  in  issue  nothing  but  the  fact  of 
the  diversion. 

Lord  Denman  C.  J.  It  is  clear  that  the  new  rules 
do  not  dispense  with  the  necessity  of  proving  the  ori- 
ginal agreement.  The  promise  laid  in  the  declaration 
is,  to  abide  by,  observe,  and  perform  all  the  terms  and 
conditions  of  that  agreement,  except  as  to  the  rent;  and 
the  defendant  says,  I  made  no  such  prombe.  How  is 
the  Plaintiff  to  prove  his  case  on  this  issue?  He  must 
prove  the  &ct  of  the  promise,  or  he  must  prove  facts 
from  which  the  promise  may  be  implied.  This  view  of 
the  case  cannot  be  varied  by  calling  the  original  agree- 
ment matter  of  inducement. 

LittledaleJ.  I  am  ofthe  same  opinion.  I  think  that 
the  terms  of  the  original  agreement  were  put  in  issue, 
there  being  no  proof  of  an  express  promise.  Nothing 
was  proved  except  the  alteration  as  to  the  amount  of 
rent ;  it  was  not  shewn  to  what  that  applied,  but  merely 
that  this  alteration  was  the  result  of  an  agreement  by 

(a)  2  J.  i  E.  452. 

3  M  3  the 
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1886.  the  defendants  while  they  were  in  possessicm  of  the 
premises.  To  shew  what  the  old  terms  were,  the  agree- 
ment containing  the  terms  must  be  proved.  The  De- 
fendant says  that,  under  the  new  rules,  diis  proof  is 
dispensed  with.  Now,  here,  there  is  no  express  promise 
proved ;  but  it  is  sought  to  imply  one,  by  law,  from  the 
terms  of  the  old  holding.  That,  therefore,  is  precisely 
within  the  terms  of  the  rule,  which  says  that  the  plea  of 
Non  Assumpsit  puts  in  issue  the  matter  of  &ct  from  which 
the  contract  or  promise  alleged  may  be  implied  by  law* 
It  was  therefore  necessary  to  prove  the  original  agree- 
ment ;  and  that,  not  being  properly  stamped,  was  not 
admissible. 

Patteson  J.  It  seems  to  me  that  this  nonsuit  was 
right  on  the  particular  evidence  given.  A  contract  is 
declared  on,  and  issue  is  joined  on  the  fact  of  the  con- 
tract. Of  the  contract  itself  there  is  no  evidence ;  only 
evidence  is  given,  that  at  one  time  the  parties,  then  hold* 
ing  at  a  rent  of  551.,  agreed  that  the  rent  should  be  raised 
to  60L;  and  that  this  took  place  upon  an  application 
respecting  the  ploughing  of  certain  land.  We  clearly 
cannot  go  upon  that.  He  contract,  then,  upon  which 
the  plaintiff  is  to  proceed,  arises  from  the  change  in  the 
situation  of  the  landlord.  There  is  no  evidence  of  an 
express  agreement ;  the  plaintifi^  therefore,  relies  upon 
an  implied  agreement  That  being  so,  the  plea  of  non 
assumpsit  denies  all  matter  of  fact  from  which  the 
agreement  is  to  be  implied.  It  denies,  therefore^  the 
original  agreement ;  and  the  plaintiff  has  to  prove  this, 
in  order  that  he  may  raise  the  implication  that  the 
contract  was  to  go  on  upon  all  the  old  terms  except 
those  relating  to  the  rent.    The  common  case  is  that, 

where 
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where  a  lease  expires,  the  acceptance  of  rent  raises  an        1856. 
implication  by  law  that  the  holding  on  is  upon  the       — — — 
old  terms:  and  this  is  what  the  plaintiff  relies  upon.        ogamtt 
But  then  he  must  prove  the  facts.    I  do  not  say  that^ 
if  proof  had  been  given  of  an  express  contract  to  hold 
on  the  old  terms,  with  an  alteration  of  rent,  there  would 
not  be  enough  proof  of  the  old  terms  in  this  case ;  the 
inclination  of  my  mind  at  present  is,  that  it  would  be  so. 
But  here  there  is  no  such  express  contract  proved. 

CouBiDGE  J.  I  am  of  the  same  opinion,  upon  the 
ground  taken  by  my  brother  Patteson,  I  do  not  wish 
to  be  bound  to  an  assertion  that,  if  there  had  been  proof 
of  an  express  promise  to  hold  upon  the  terms  contained 
in  the  original  instrument,  the  mere  production  of  the 
instrument  without  proof  of  the  execution  or  stamp 
might  not  be  sufficient  But  here  the  promise  relied 
upon  is  an  implied  one;  and  that  makes  it  necessary  to 
prove  every  thing  from  which  the  promise  is  to  be  im- 
plied. There  are  other  objections  as  to  the  sufficiency 
of  proof;  but  into  these  I  will  not  enter. 

Rule  discharged  (a), 

(a)  See  Bidiordion  ▼.  Giffbrd,  \  4,  ^  E  52, 
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Saturday, 


A  tenaot  is 
entitled,  at  the 
ezpirataon  of 
histenn,  to 
remove  a 
wooden  bam 
which  he  has 
erected  on  a 
foundation  of 
brick  and  stone, 
the  foundation 
being  let  into 
the  ground,  but 
the  barn  rest- 
ing upon  it  by 
weight  alone. 

He  may 
maintain  trover 
for  such  a  bam, 
against  a  party 
converting  it. 

If  the  rever- 
sioner, having 
refused,  while 
off  the  pre- 
mises, to  allow 
such  tenant 
to  take  away 
the  bam,  after- 
wards, while  a 
third  party  is 
in  possession  of 
the  land,  come 
on  the  land 
and  prevent  the 
tenant  from 
entering  to  take 
the  bam  away, 
this  is  a  con- 
version  by  the 
reversioner. 


Wansbrough  and  Another  against  Maton. 

nPROVER  for  two  barns,  1000  planks  of  wood,  1000 
rafters,  1000  joists,  and  for  iron,  stones,  bricks, 
&c.  First  plea,  Not  Guilty ;  second  plea,  that  plaintiff 
was  not  lawfuUy  possessed,  &c.  Issae  on  both  pleas. 
On  the  trial  before  Gumey  B.,  at  the  Sali^ury  Easter 
assizes,  18S5,  it  appeared  that  the  plaintiffi  held  some 
land  as  tenants  to  the  defendant  for  a  term  of  yean 
determinable  on  lives.  On  the  expiration  of  the  last 
life,  the  plaintiffs  quitted  possession,  and  the  defend- 
ant demised  the  land  to  a  new  tenant,  who  entered. 
When  the  plainti£&  quitted,  they  left  on  the  land  a 
barn  (caUed  a  stavel  barn)  which  they  had  erected, 
and  for  which  the  action  was  brought.  It  consisted 
of  wood,  resting  on,  but  not  fastened  by  mortar  or 
otherwise  to,  the  caps  of  blocks  of  stone  (called 
stavels  or  staddels)  fixed  into  the  ground  or  let  into 
brickwork,  the  brickwork  being  built  on  and  let  into 
the  ground  in  those  parts  where  the  ground  was  lowest, 
for  the  purpose  of  making  an  even  foundation  for  the 
bam  to  rest  upon.  The  wooden  barn  could  be  taken 
away  without  injury  to  the  rest  It  is  usual,  in  the  part 
of  the  country  where  the  barn  stood,  for  tenants,  who 
have  built  such  barns,  to  remove  them  on  quitting  or 
to  have  them  valued  to  the  incoming  tenants.  The 
plaintifis,  after  the  new  tenant  had  entered,  demanded 
die  barn  of  the  defendant,  off  the  premises ;  the  defend- 
ant said  that  they  should  not  have  it  till  they  had  agreed 
with  him  as  to  another  matter  in  dispute :  and  they  after- 
wards 
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wards  sent  men  to  bring  it  away;  but  the  defendant,  1836. 
being  then  on  the  premises,  ordered  the  men  to  leave 
the  ground,  and  locked  the  gates  after  them*  Upon 
this  evidence  the  defendant's  counsel  applied  for  a  non- 
suit, on  the  grounds,  first,  that  the  barn  was  a  fixture, 
for  which  trover  would  not  lie;  and,  secondly,  that  no 
conversion  was  proved.  The  learned  Judge  refused  to 
nonsuit,  but  reserved  liberty  to  move  to  enter  a  nonsuit 
on  both  points. 

In  Easier  term  1835  {April  23d)  (a),  MerewMer 
Serjt.  moved  accordingly.  There  was  no  conversion. 
If  the  plaintiffs  chose  to  leave  any  moveable  chattel 
on  the  land,  they  had  no  right  afterwards  to  enter  for 
the  purpose  of  taking  it  away.  The  defendant  was  not 
the  person  in  occupation.     And  this  was  no  fixture. 

The  Court  reftised  the  rule  on  the  point  of  the  con- 
version, but  granted  it 'on  the  other  point 

Erie  now  shewed  cause.  The  barn  was  a  chattel, 
inasmuch  as  it  was  not  affixed  to  the  freehold,  either 
naturally  or  artificially,  so  as  to  be  not  removable 
without  injury  to  the  freehold.  The  stones  and  the 
brick  work  could  not  indeed  be  removed :  but  the  bam, 
which  is  merely  a  loose  fabric  of  wood,  might  be  taken 
away,  and  the  fixed  stand  of  brick  and  stone  be  left 
uninjured.  In  11  Vin.  Abridg.  154,  Exeadorsi}]) 
pL  74.,  it  is  said,  <*  A  granary  built  on  pillars  in  Hamp- 
shire  is  a  chattel,  and  goes  to  the  executors,  and  may 
be  recovered  in  trover.  This  shall  be  understood 
according  to  the  custom  of  the  country ;  coram  Eyre 

(a)  Before  Lord  Dammi  C.  J.,  UUkdak^  Patte$09h  «nd  OoltrUl^  Ji. 

Ch.  B. 
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IMG.  Ch.  B.  Summer  assizes  1724,  ^ud  JVinehester:'  Iq  the 
present  case  evidence  was  given  to  shew  the  understnd- 
log  of  the  country  to  be  that  such  bams  are  removable. 
The  cases  are  collected  in  Amos  and  FenntP$  Law  rf 
Fixtures^  p.  24S.  part  II.  ch,  1.  s.  3.  One  of  the  latest 
cases  is  Davis  v,  J(mes(a)^  where  it  was  held  that 
trover  would  lie  for  jibs,  which  could  be  taken  out  of 
machinery  without  injuring  it  or  the  building  in  which 
it  was  erected,  and  which  had  been  left  on  the  premises 
by  outgoing  tenants;  though  it  was  held  that  the  actio 
would  not  have  lain,  if  the  jibs  had  been  removeable  solely 
on  the  ground  of  the  privilege  of  trade.  That  case  is 
indeed  rather  less  strong  than  the  present;  as  there  the 
jibs  could  not  be  removed  without  injury  to  themsdves. 
In  Penian  v.  Bobart  (i)  a  similar  decision  was  given  as 
to  buildings ;  though  it  is  true  that  the  ground  of  that 
decision  was,  in  part,  the  privilege  of  trade.  In  Etwes 
V.  Maw  {c)  farm  buildings  were  held  not  to  be  remov- 
able :  but  they  were  fixed  to  the  freehold,  and  could 
not  be  removed  without  injuring  it. 

Meremether  Serjt,  and  W.  M.  Manning  contra.  Id 
Wwes  V.  Ma*m{c)  it  was  laid  down  that  the  case  of 
buildings  for  trade  was  an  exception,  and  Lord  £Ife»- 
lorough  said  that  to  extend  the  rule  in  favour  of  tenants, 
as  was  proposed,  would  be  *<  to  introduce  a  dangerous 
innovation  into  the  relative  state  of  rights  and  interests 
holden  to  subsist  between  landlords  and  tenants  "(d).  . 
The  attempt  there  was  to  apply  the  exception  to  buildings 
fixed  for  the  purpose  of  agricultural  occupation.  Davis  v. 
Jones  {a)  and  Penton  v.  Bobart  (b)  are  also  cases  where 

(a)  2B,^Ald.  165.  (6)  9  £u«,  88. 

(c)  S  Eadt  88.  (d)  Fage  57. 

the 
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the  fixtures  were  erected  for  the  purpose  of  trade.  In  1886. 
Culling  ▼•  Tifffhal  (a)  it  was  held  (as  in  the  case  cited 
cm  the  other  side  from  Finer j)  that  trover  might  be 
supported  for  a  bam  put  on  pattens  and  blocks  lying 
on  the  ground,  but  not  fixed  in  or  to  the  ground,  the 
custom  of  the  country  being  to  erect  bams  in  this  way, 
and  carry  them  away  at  the  end  of  the  term*  But  this 
case  is  explained  by  Lord  ISlenborough^  in  Ehoes  y. 
Maa>  {h\  to  be  justifiable,  independently  of  the  custom, 
by  the  circumstance  that  the  pattens  and  blocks  were 
themselves  not  fixed.  Here  the  foundation  of  brick- 
work and  stone  is  let  into  the  ground:  the  firee* 
hold  is  therefore  interfered  with;  this  foundation  is 
a  fixture  which  cannot  be  removed  without  injuring 
the  fireehold,  and  is  thus  an  irremovable  fixture.  The 
question  therefore  is,  whether  the  upper  part  of  a 
building  can  be  separated  from  the  foundation.  To 
hold  that  it  can,  would  be  to  allow  a  roof,  or  any 
part  of  a  building,  which  is  connected  with  the  lower 
part  merely  by  pressure,  to  be  separable  firom  the  rest. 
Many  buildings  have  the  upper  and  lower  parts  con- 
nected merely  by  gravitation.  A  landlord  is  not  to  have 
a  foundation  made  in  his  freehold,  and  then  the  rest  of 
the  building  taken  away,  for  which  alone  the  foundation 
is  valuable.  [Patteson  J.  In  Bex  v.  Otley  {c)  it  was 
held  that  a  wooden  mill,  resting  by  mere  weight  upon  a 
foundation  of  brick,  was  not  part  of  the  fireehold,  so 
as  to  contribute  to  the  value  of  a  tenement  on  a  question 
of  settlement  Lord  Dennum  C.  J.  Suppose  the  barn 
in  this  case  had  been  placed  upon  a  yard  paved  with 
stones.]     Such  a  bam  might  be  taken  away.     The 

(a)  Bull  N.  P.  34.  (6)  S  Etui,  55. 

(0  IB.4;J<L  161.    See  Steward  r.'Lombe,  IB.4[B.  506. 

trae 
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'  18S6L  true  principle  seems  to  be  that,  if  the  whole  building 
_ "'  '  be  erected,  one  part  with  a  view  to  the  other,  it  is  an 
entire  inseparable  structure ;  and  that,  if  one  part  be 
placed  on  a  lower  part,  prevlbusly  existing  and  belong- 
ing to  the  landlord,  the  two  may  be  separated.  The 
degree  in  which  the  realty  is  interfered  with  cannot  de- 
termine the  question.  If,  by  the  nature  of  the  building, 
the  several  parts  have  always  constituted  a  whole,  they 
cannot  be  separated. 

Lord  Denman  C.  J.  Questions  as  to  fixtures  gaie- 
rally  arise  between  the  prima  facie  right  of  the  landlord 
on  the  one  hand,  and  exceptions  in  favour  of  trade  or 
of  tenants  on  the  other.  .  Any  general  rule  is  liable  to 
exception.  But  the  first  question  must  be,  whether  the 
erection  be  a  part  of  the  freehold.  If  it  be  not  united 
to  the  fireehold,  we  cannot  say  that  it  is  a  part  of  it ;  and 
here  it  is  not  so  united,  and  therefore  not  a  fixture. 
Were  we  to  hold  otherwise,  we  should  over-rule  the 
decision  in  Bejp  v.  Otley  (a),  where  such  a  building  was 
held  to  be  removeable,  and  no  part  of  the  tenemenL 

LiTTLEDALE  J.  The  bam  consists  of  nothing  but 
the  timber,  and  is  not  attached  to  the  stone  or  brick- 
work. Perhaps  the  tenant  might  not  have  been  entitled 
to  dig  into  the  ground  for  the  purpose  of  making  these 
foundations,  and  might  be  liable  in  damages  for  so  doing. 
But,  having  so  done,  he  places  the  barn  on  the  stone 
caps,  not  fixing  any  thing  to  the  freehold.  Therefore,  in 
removing  the  barn,  he  does  not  disturb  the  freehold.  A 
tenant  may  require  barns  of  different  kinds ;  he  might 
take  away  this  building,  and  substitute,  for  instance,  a 

(a)  in.ijtuieu 

fowl 
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fowl  house,  keeping  always  the  same  foundation  in  order  }^?P* 
to  insure  a  level  surface.  Suppose  holes  were  made  in  ^^„„no  ^ 
the  wooden  part,  or  grooves  constructed,  so  as  to  fix  the 
bam  on  to  the  foundation,  I  do  not  know  that  the  barn, 
if  so  fixed,  might  not  be  removed,  since  it  could  be 
done  without  injuring  the  freehold.  But  that  it  is  not 
necessary  to  decide ;  for  here  there  is  nothing  of  the 
kind,  the  bam  being  kept  in  its  place  merely  by  weight. 
The  foundation  must  remain :  if  that  be  injured,  the 
landlord  may  maintain  an  acUon. 

Patteson  J.  I  cannot  distinguish  this  case  from 
Hex  V.  Oiley  (a).  It  was  decided  there  that  the  wooden 
mill,  resting  by  its  weight  on  a  brick  foundation,  was 
not  annexed  to  the  freehold.  And  that  was  a  strong 
case;  for  the  mill  and  ground  had  been  demised  to- 
gether by  the  same  person  to  the  pauper.  Yet  it  was 
held  that  the  mill  did  not  constitute  a  part  of  the  tene- 
ment so  as  to  make  up  the  annual  value  of  10/. 

CoLERiDOE  J.  In  the  absence  of  exception  by  cus- 
tom, or  in  favour  of  trade,  the  mle  is  clear.  The 
tenant  has  no  right  to  remove  the  whole  or. any  part 
of  what  is  fixed  to  the  freehold.  The  question  there- 
fore is.  What  is  fixed  ?  Tliat  is,  in  the  present  case, 
What  does  the  barn  consist  of  ?  Does  it  include  the 
stone  caps,  or  merely  the  wood  work?  I  apprehend 
that  the  wood  work  is  the  whole  barn.  That  wooden 
bam  is  supported  by  mere  pressure*  And  this  meets 
the  argument  suggested  as  to  the  criterion  being  whe- 
ther one  part  of  the  building  be  erected  with  a  view  to 

the  other. 

Rule  discharged. 

(9)  \JB.iM.  161. 
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1836. 

Saiwdt^,  Lawson  against  Langley. 

T«  (ft^*     nPRESPASS.     The  first  c5ount  was  for  breaking  and 
oiittat.s&  entering  plaintiff's  close;   the  second  count,  for 

3    Ir  •  ^«    Cm    llm 

«.s.)ofAnght   laying  mortar  &c«  upon  it.     Fleas:  1st,  Not  Guilty; 

of  way  enjoyed 

for  forty  yewi,   2d,  As  to  the  breaking  and  entering,  that  defendant 

evidence  may  •         <•  i    i  a  111 

be  given  of  was  occupier  of  a  workshop^  &c« ;  and  that  the  occupiers 
^!n/jm  ^^^  ^^  ^''^  being  of  the  said  workshop,  &c,  for  the 
fall  period  of  forty  years  next  before  the  commencement 
of  this  suit,  have  actually^  and  as  of  right,  and  without 
interruption,  enjoyed,  and  defendant,  as  such  occupier 
of  the  said  workshop,  &c.,  still  of  right  ought  to  enjoy 
without  interruption,  a  certain  &c  (justifying  in  right 
of  a  foot  and  horse  way).  Replication,  traversing  the 
enjoyment  as  of  right  as  alleged.  Issues  were  joined  on 
these  pleas.  '  On  the  trial  before  Uttledale  J.,  at  the 
Spring  assizes  for  the  county  of  Rutland^  in  1835,  the 
plaintiff  began,  and  offered  evidence  to  shew  that,  at 
periods  both  within  and  beyond  forty  years  fix>in  the 
commencement  of  this  action,  the  way  in  question  had 
not  been  enjoyed  The  evidence  beyond  forty  years  was 
objected  to,  and  excluded.  The  defendant's  counsel  after- 
wards offered  evidence  of  user :  but,  on  his  proposing 
to  carry  this  fifty  years  back,  it  was  objected  that,  con- 
sistently with  the  ruling  which  had  already  taken  plaoe^ 
the  defendant  could  not,  on  the  issue  joined  upon  the 
second  plea,  and  under  stat.  2  &  S  fT.  4.  c.  71.  5.2., 
extend  his  proof  beyond  the  forty  years.  In  reply, 
it  was  contended  that  the  evidence  was  admissible, 
either  as  substantive  proof  for  the  defendant,  or  in 
contradiction  to  the  plaintiff's  case.  The  learned 
Judge  rejected   the  evidence,  doubting  at  the  same 

lime 
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time  whether  that  on  behalf  of  the  plaintiff,  going  1836* 
more  than  forty  years  back,  ought  not  to  have  been 
received.  The  plaintiff  had  a  verdict  on  the  second  plea. 
In  the  next  term  Adams  Serjt  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground,  among  others,  of  the  above 
rejecdon  of  evidence.  The  learned  Judge's  report  being 
now  read, 

Lord  Denman  C.  J.  said,  Surely  the  user  fifty  yean 
ago  was  some  evidence  as  to  the  state  of.  things  at  the 
distance  of  forty.  Indeed  I  should  think  that  proof  as 
to  the  user  of  the  road  at  any  time  could  scarcely  be  ex* 
eluded;  though,  if  it  went  no  farther  than  to  shew  what 
had  taken  place  at  a  very  distant  period,  it  would 
amount  to  nothing*  However,  it  is  sufficient  to  decide 
on  points  as  they  come  before  us.  I  think  the  rule 
must  be  absolute* 

LiTTLEDALB  J.  If  evidence  of  user  beyond  forty 
years  were  to  be  excluded,  it  might  be  that,  after  the 
case  had  been  established  as  far  as  thir^^eight  years 
back,  a  discontinuance  of  proof  might  occur  as  to  the 
two  or  three  preceding  years,  and  the  party  might  fail 
because  he  was  unable  to  carry  his  case  on  without 
going  to  the  distance  of  fortyK>ne.  I  think  the  evidence 
of  user  more  than  forty  years  back  was  admissible* 

pATtESOK  and  Colbridqe  Js.  concurred. 

Rule  absolute. 

Himfi*etf  and  G.  T.  White  were  to  have  opposed  the 
rule,  but  did  not  argue,  the  opinion  of  the  Court  being 
decided  on  the  point.  Adams  Seijt*  and  N.  R  Clarke 
were  to  have  supported  the  rule. 
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saiurdinf,  Haine  agaifist  Davey  and  Another. 

Under  Stat.  T^RESPASS  for  taking  a  horse,  harness,  and  other 
c48. «.  i.  goods  of  plaintiff,  and  converting  them,  &c     Plea 

tto^SfS!?"  {December  IS,  1834),  Not  Guilty.  On  the  trial  before 
<JiS3hlr^~  '^'^  ^-  *^  *®  Launceston  Spring  assizes  1835,  it 

flhaU  ftot  di»-     apoeared  that  the  plaintiff  claimed  the  goods  (with  the 

able  any  penon     *^  '^  .  i        i 

fitmi  pleading    exception  of  the  harness),  as  having  bought  them  at  a 

inueandgiv-  sale  made  by  the  sheriff  under  an  alleged  execution 
mftteri?'^  against  the  goods  of  one  Read.  The  defendants,  as 
byli^ute^  overseers  of  the  poor,  had  afterwards  distrained  all  the 
S^MovCTwer  goods  in  question  as  ReatTsj  for  arrears  of  poor's  rate, 
■aedintreipasa  ^^^  ^jj^y  g^^^  ^jjjg  justification  in  evidence,  under  slat, 
goods,  may        43  jEliz.  c.  2.  s.  19.  (a),  alleging  that  the   sale  to  the 

■till  prove}  on 

plea  of  Not  plaintiff  had  been  collusive  and  fraudulent,  and  that  the 
M  oTeneer,     '  property  remained  in  Read.     For  the  plaintiff  it  was 

distrained  the 

Kwds  for  a  ^ ,  ^ ,       „,.  ,  .         , 

poor's  ntte  due  from  A,  and  that  they  were  B.'s,  not  -rf/s.  The  general  issue  does  not, 
under  the  rules  of  Eil.  4  »^.  4.,  confine  him  to  proof  of  his  character  of  •veneer. 

The  practice  of  not  granting  a  new  trial  on  the  ground  that  the  verdict  was  against 
e^dence,  if  the  amount  claimed  fall  short  of  20^,  applies  to  motions  made  by  plaintiff,  as 
well  as  motions  by  defendant  .   ,       *    ,      , 

But  where  the  ground  is  misdirection,  the  amount  is  not  regarded.  And,  where  the 
Judge  had  misdirected  the  jury  by  submitting  for  their  consideration  a  fact  not  proved  nor 
dedudble  from  the  evidence,  the  Court  granted  a  new  trial,  though  the  amount  in  question 
was  less  than  IL 

(a)  Stat.  43  EUx,  c.  2.  s.  19.  enacts,  «  That  if  any  action  of  trespass 
or  other  suit  shall  happen  to  be  attempted  and  brought  against  any  per- 
son or  persons  for  taking  of  any  distress,"  &c.,  '*  or  any  other  thing 
doing,  by  authority  of  this  present  act,  the  defendant  or  defendanti  in  any 
such  action  or  suit  shall  and  may  either  plead  not  guilty,  or  otherwise 
make  avowry,"  &c.  alleging  in  such  avowry,  &c. ;  to  which  avowry  the 
plaintiff  shall  be  admitted  to  reply,  &c  (de  injuria) :  **  Vi^ereupon  the 
issue  in  every  such  action  shall  be  joined,  to  be  tried  by  verdict  of  twelve 
men,  and  not  otherwise,  as  is  accustomed  in  other  personal  actions :  and 
upon  the  trial  of  that  issue,  the  whole  matter  to  be  given  on  both  parties 
in  evidence,  according  to  the  very  truth  of  the  same.'*  The  act  gives 
treble  damages,  with  costo,  in  case  of  a  nonsuit,  or  verdict  for  dclendant 

contended 
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contended  that  this  defence  ought  to  have  been  spe-        18M* 

cially  pleaded  under  the  rule  of  HiL  4  W.  4.,  tit  Pleads        hIiiw 

ings  in  particular  Actions^  V.  3.  (a),  that  "in  actions  of       ^««wt 

trespass  de  bonis  asportatis,  the  plea  of  not  guilty  shall 

operate  as  a  denial  of  the  defendant  having  committed 

the  trespass  alleged,  by  taking  or  damaging  the  goods 

mentioned,  but  not  of  the  plaintiflPs  property  therein;'* 

and  that  the  evidence  now  offered  was  not  let  in  by  the 

proviso  of  Stat.  3  &  4  ^.  4.  <;.  42.  s.  1.  (under  which  those 

rules  were  made),  enacting  "  that  no  such  rule  or  order 

shall  have  the  effect  of  depriving  any  person  of  the 

power  of  pleading  the  general  issue,  and  giving  the 

special  matter  in  evidence,  in  any  case  wherein  he  is 

now  or  hereafter  shall  be  entitled  to  do  so  by  virtue  of 

any  act  of  parliament  now  or  hereafter  to  be  in  force.'* 

It  was  argued  that  the  statute  saved  the  right  of  giving 

the  special  matter  in  evidence  under  the  general  issue  so 

far,  that  officers  might  still  prove  under  that  plea  the 

character  and  authority  in  respect  of  which  theyjud- 

tified»  but  not  that  they  might  disprove  the  plaintiff's 

right  to  the  goods,  without  pleading  specially  in  denial 

of  it     The,  learned  Judge  over-ruled  the  objection.     It 

was  proved  that  the  harness  was  upon  the  horse  at  the 

time  of  the  seizure;  and  both  were  taken  together;  what 

had  become  of  the  harness  afterwards  did  not  appear. 

There  was  no  evidence  to  shew  that  it  was  not  the 

plaintiff's.     Its  value  was  about  nine  or  ten  shillings. 

The  learned  Judge  desired  the  jury  to  say,  as  to  the 

rest  of  the  goods,  whether  the  sale  was  fraudulent  or 

not :  and,  as  to  the  harness,  he  put  it  to  them  whether 

the  defendants  took  this  away  with  the  horse,  or  whether 

(a)  SB.i  Ad.  1. 

Vol.  IV.  3  N  they 
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18S6.       tbey  might  not  have  left  it  on  the  premises.      The  jniy 
"       found  a  verdict  for  the  defendants.     In  the  nexjt  tanOf 

Haink 

ogaifut  Erie  obtained  a  rule  to  shew  cause  why  there  should  noi 
be  a  new  trial,  the  grounds  being  the  imprc^ier  reoep- 
tion  of  evidence,  misdirection,  and  that  the  verdict  was 
Against  evidence. 

BampaSf  Serjt.  and  W.  M.  Matmif^  now  shewed 
cause.  Since  the  new  rules  a  party  may  still  give  the 
special  matter  in  evidence  under  the  general  issuer 
wherever  he  was  formerly  entitled  to  do  so.  The  words 
of  Stat  4S  Eiiz.  c.  2.  s.  19.  are  quite  general;  and  there 
is  no  authority  to  shew  that,  under  that  section,  aay 
matter  in  bar  may  not  now  be  proved  on  a  plea  of  the 
general  issue,  as  it  might  have  been  before.  As  was  ob- 
served by  Patteson  J.,  on  the  motion  in  this  case,  the  ques- 
tion here  is  not  simply  one  of  property.  [,Patte9on  J.  I 
thought  the  test  was  this :  would  the  character  in  which 
the  party  justifies  have  been  a  sufficient  defence  of  itself 
before  the  new  rules  ?  If  it  would  not,  the  act  most 
have  contemplated  something  more  than  the  proof  of 
that  character  merely,  or  the  provision  must  be  useless 
in  a  case  like  the  present  Coleridge  J.  It  mi^it,  how> 
ever,  be  asked,  where  the  dispute  was  as  to  property 
in  the  goods,  whether  the  party  was  indebted  to  the 
statute  of  Elizabeth  for  his  right  of  contesting  that 
point  under  the  general  issue.  If  not,  does  the  saving 
clause  of  stat  3  &  4  ^  4.  e.  42.  j.  1.  apply?  Lord 
Denman  C.  J.  If  the  defendants  could  prove  that  the 
goods  were  not  the  plaintiff's  property,  they  did  not 
walht  that  statute  to  enable  them  to  prove  such  a  de- 
fence under  a  plea  of  not  guilty.]  The  words  of  stat 
S  &  4  ^.  4.  c.  42.  5.  1.  are,  that  a  party  shall  not  be 
deprived  of  the  power  of  pleading  the  general  issue  in 


Davzt. 
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lany  case  wherein  he  is  now  entitled  to  do  so  by  any  act       4856. 
now  in  force.     If  the  legislature  had  meant  to  confine       *"~""" 

11-1  Haikk 

this  deception  to  the  special  matter  by  which  particular  ngwut 
persons,  as  such,  were  to  be  justified  under  a  statute, 
die  clause  would  have  been  worded  accordingly.  The 
meaning  is,  that  any  of  the  statutes  referred  to  shall 
have  the  full  efiect  which  it  would  formerly  have  had, 
notwithstanding  the  new  rules.  In  Wellsy.  Ody(a) 
it  was  held  that,  since  the  new  rules,  a  defendant  having 
raised  what  he  alleged  to  be  a  party  wall  might  still 
make. his  full  defence  under  the  Building  Act,  \^  G.^. 
c,  78.  5. 43.,  denying  the  plaintiff's  exclusive  property 
in  the  wall,  though  he  had  pleaded  only  the  general  issue 
as  permitted  by  s.  100.  of  that  Act  With  respect  to  the 
harness,  the  taking  of  it  has  been  negatived  by  the  jury; 
and  there  was  no  evidence  of  its  having  been  in  the 
actual  possession  of  the  defendants.  And,  at  any  rate, 
as  the  value  is  below  20/.,  the  Court  will  not  grant  a  new 
trial.  [Lord  Deiiman  C.  J.  As  to  the  general  issue, 
it  certainly  occurred  to  me,  at  first,  that  the  statute 
S  8c4  W'.  4.  c.  42.  s,  1.  only  saved  the  necessity  of  plead- 
ing such  matter  as  must  have  been  specially  pleaded  if 
it  had  not  been  for  some  former  statute.  But  the  words 
of  Stat.  43  Eliz.  a  2.  s.  19.  are  very  general ;  ^nd  I  think 
it  will  be  difficult  for  the  plaintiff  to  get  over  them.] 

Erie  and  Bidt^  contr^.  Supposing  the  Court  to  be 
of  opinion  that  the  whole  defence  in  question  is  still  let 
in  under  the  new  rules,  and  that,  according  to  the  wide 
language  of  the  statute  of  Elizabeth,  the  matter  relied 
upon  by  the  defendant,  including  that  which  is  totally 

(a)  7  Carr.  j-  P.  22.  And  see  &  C.  2  C,  M.  4;  M.  128.  &  C. 
£  Tyrwh,  725. 

,  3  N  2  independent 
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1836.        independent  of  his  character  of  overseer,  may  be  proved 
'         under  the  general  issue,  the  plaintiff  lies  under  this 

againit        difficulty,  that  he  cannot  anticipate  from  the  plea  whe- 
ther or  not  the  property  will  be  disputed;  and  the 
Ck)urt^  therefore,  will  more  readily  grant  a  new  trial,  if 
the  direction  of  the  learned  Judge,  on  this  part  of  the 
case,  has  been  too  unfavourable  to  him.    (They  then 
insisted  upon  an  alleged  misdirection  as  to  this  part  of 
the  case,  which  it  is  unnecessary  to  notice  farther.) 
With  respect  to  the  harness,  it  was  proved  to  have  been 
in  the  plaintiff's  possession,  and  to  have  been  upon  the 
horse  when  seized;  if  it  was  kept  for  ever  so  short  a 
time,  there  was  a  trespass  in  respect  of  it.     No  proof 
was  given  of  its  being  returned,  nor  any  question  asked 
on  the  subject   in   cross-examination.      The  learned 
Judge,  therefore,  was  not  authorised  in  putting  to  the 
jury  the  supposition  that  it  was  slipped  off  and  left  on 
the  premises.     The  rule,  that  a  new  trial  will  not  be 
granted  where  the  verdict  is  for  less  than  2(tf.,  ought 
not  to  apply  where  there  is  a  wrongful  verdict  for  the 
defendant     The   plaintiff  ought  to   recover  what  he 
rightfully  claims,  however  small  the  amount  may  be.    At 
all  events,  the  rule  must  be  confined  to  the  case  where  he 
moves  on  the  ground  that  the  verdict  is  against  evi- 
dence :  in  that  case  he  would  have  to  pay  costs,  and  the 
Court  takes  it  into  consideration  that  the  costs  would 
be  greater  than  the  amount  to  be  recovered. '  Here  the 
motion  is  made  not  only  on  the  evidence  but  for  misdi- 
rection.   [Lord  Denman  C.  J.  The  rule  clearly  does  not 
apply  where  the  ground  is  misdirection.     Coleridge  J. 
If  the  motion  is  made  on  the  evidence^  the  rule  extends 
to  a  verdict  for  the  defendant  as  well   as    for  the 
plaintiff.] 

Loid 
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Lord  Denman  C.  J.     On  the  first  point,  the  doubts        1836. 
I  had  entertained  have  been  removed.      I  think  the       Ti 

Haimx 

learned  judge  was  right  in  admitting  the  evidence  in        againtt 

question  under  the  general  issue,  notwithstanding  the 

new  rules,  and  the  construction  which  has  been  given 

in  argument  to  stat.  S  &4  ^.  4.  c. 42.  5.  I.;  for  it  is 

clearly  the  provision  of  stat  48  Eliz.  c.  2.  $.  19.,  to  which 

the  clause  cited   in   the   statute  of  William  extends, 

tliat  the  whole  of  the  matter  of  defence  may  be  proved 

under  the  general  issue.    But,  as  to  the  harness,  I  think 

that  the  learned  judge  was  not  correct  in  leaving  the 

case  to  the  jury  upon  the  suggestion  of  a  possibility 

that  the  defendants  might  have  taken  off  the  harness 

and  left  it  on  the  premises.     The  rule  must  therefore 

be  absolute. 

LiTTLEDALE  J.  As  to  the  first  point,  the  statute  of 
Elixabeth  says  that  a  defendant  shall  be  at  liberty  to 
plead  not  guilty,  and,  upon  the  trial  of  the  issue  on  such 
plea,  the  whole  matter  is  to  be  given  in  evidence  on 
both  sides,  according  to  the  very  truth.  I  think  there- 
fore that,  under  this  statute,  the  defendants  might 
prove  the  whole  defence  on  the  plea  of  the  general  issue, 
notwithstanding  the  general  rules  of  HiU  4  W.  4.  As 
to  the  other  point,  I  think  the  direction  was  wrong. 

Patteson  J.  I  am  of  the  same  opinion  on  the  last 
point  The  harness  was  on  when  the  hoi^se  was  seized ; 
there  was  no  evidence  of  its  having  been  taken  off  and 
left;  and,  the  defendant  being  once  proved  to  have 
seized  the  harness,  it  lay  upon  him  to  shew  that  he  had 
disposed  of  it  in  the  manner  su^ested.  As  to  the 
other  point,  I  am  of  opinion  that  the  matter  in 
question  was  admissible  under  tlie  general  issue ; 
3  N  S  and 
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1886.       and  I  do  not  rely  only  on  the  statute  of  Elizabeth^ 
though  the  expressions  there  used,  "  the  whole  matter 

againMt  to  be  giveu  on  both  parties  in  evidence,  according  to 
the  very  truth  of  the  same,"  are  much  stronger  than 
the  words  ^^  giving  the  special  matter  in  evidence : " 
but  I  think  that  wherever  a  statute  says  that  a  par^ 
may  prove  his  defence  under  the  general  issue,  it  means 
that  he  may  prove  the  whole  matter  of  defence  (a).  Here 
it  was  not  sufficient  defence  that  the  parties  were  ov»- 
seers;  they  had  to  prove  that  they  distrained  for  a  rate, 
and  that  they  seised  the  goods  of  a  person  liable.  If 
the  fact  that  the  goods  were  those  of  the  party  liable  be 
excluded  from  proof  under  the  general  issue,  then,  to 
establish  the  present  defence,  the  defendants  must  have 
put  two  pleas  on  the  record :  and  there  is  no  instance 
in  the  history  of  pleading,  in  which  a  party  has  been 
obliged  to  plead  two  pleas  for  a  single  defence.  I 
think  therefore  that,  wherever  a  statute  authorises 
proving  a  defence  under  the  general  issue,  it  is  meant 
that  the  whole  defence  may  be  so  proved ;  and  conse- 
quently that  the  statute  S  &  4  fT.  4.  c.  42.  5. 1.,  when  it 
says  that  the  contemplated  rules  shall  not  deprive  any 
person  of  the  power  of  pleading  the  general  issue  and 
giving  the  special  matter  in  evidence,  where  he  is  now 
entitled  by  statute  to  do  so,  means  by  the  ^<  special 
matter  "  the  whole  matter  of  defence. 

Coleridge  J.  On  the  point  as  to  the  general  issue, 
I  entertained  some  doubts,  which  I  think  it  right  to  say 
are  removed  ;  but  I  would^  rather  ground  my  decision 
on  the  words  of  the  statute  of  Elizabeth  than  on  those 
of  the  later  act.  The  difficulty  suggested,  that  two 
picas  might  become  necessary  for  a  single  defence,  does 

(a)  See  the  language  lued  to  this  effect  in  stat.  7  «fo.  1.  c  5. 

not 
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not  aeem  to  arise;  for,  before  the  new  rules,  the  aa-^ 
swer,  under  the  general  issue,  that  the  goods  were 
not  the  property  of  the  plaintiff,  would  have  been  an 
entire  defence  without  any  thing  further.  I  ther^^ 
fora  consider  it  best  to  rely  on  the  words  of  the  statute 
of  Elizabeth;  but  I  think  the  intention  of  the  late 
statute  was  to  affirm,  and  not  to  repeal,  acts  which  give 
a  defence  under  the  general  issue-  On  the  other  point, 
the  smallness  of  the  sum  would  have  been  an  answer 
to  the  present  application,  if  the  learned  judge  had 
not  misdirected  the  jury ;  but  it  is  a  misdirection  where 
the  judge  in  his  summing  up  speculates  upon  a  fiu:t 
not  in  evidence  nor  deducible  from  the  circumstances 
of  the  case.     The  rule  must  therefore  be  absolute. 

Rule  absolute* 


1896. 


Elizabeth   Urmston   against  Thomas 
Newcomen. 


Monday^ 


ASSUMPSIT  for  work  and  labour  in   instructing  Qnare,  whe- 
ther a  father 
Elizabeth  Nexccamen,  the  infant  daughter  of  the  deserting  his 

_^,.-.  _  J-  J   infant  child  be 

defendant,  in  readmg,  &c.,  and  other  necessary  and  liable  in  as- 
useful  accomplishments,  &c.,  at  the  special  instance  and  JlJ^^'hl^  sup- 
plies the  child 
with  necessaries,  no  further  proof  of  contract  being  given? 

No  such  action  can  be  mslnlained,  if  the  Ikther  had  reasonable  ground  to  suppose  that 
tlie  chUd  was  provided  for. 

U.  offered  to  ^.  to  take  care  of  ^.'s  child,  without  putting  N.  to  any  expense; 
upon  which  JV.  gave  up  the  child  to  U.  Afterwards  U.  gave  up  the  child  to  ^.*s  wife, 
wh9  was  living  apart  from  N,,  in  adultery ;  and  afterwards  the  child,  to  escape  cruel  treat- 
ment by  ^.*s  wife  and  the  adulterer,  returned  to  U.,  who  maintained  it  thenceforward : 
Held,  that  N.,  who  had  no  notice  of  the  child's  quitting  U.  at  all,  or  of  the  cruelty,  was 
not  liable  to  If*  for  the  maintenance  of  the  child,  inasmuch  as  the  facta  did  not  shew  any 
desertion  of  the  child  by  N.,  and  negatived  a  contract  between  N.  and  U. 

And  that  it  made  no  difference  that  U.,  when  she  made  the  original  undertaking,  was 
a  married  woman ;  the  ground  of  the  decision  being,  not  that  U.  had  made  a  valid  con- 
tract, but  that  the  circumstances  negatived  desertion ;  and  that,  therefore,  the  question  as 
to  the  implied  liability  did  not  arise. 


3  N   4 


request 
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1886.       and  I  do  not  rely  only  on  the  statute  of  EUzabethy 
though  the  expressions  there  used,  "  the  whole  matter 

agairui  to  be  given  on  both  parties  in  evidence,  according  to 
the  very  truth  of  the  same,"  are  much  stronger  than 
the  words  '^  giving  the  special  matter  in  evidence :  *^ 
but  I  think  that  wherever  a  statute  says  that  a  par^ 
may  prove  his  defence  under  the  general  issue,  it  means 
that  he  may  prove  the  whole  matter  of  defence  (a).  Here 
it  was  not  sufficient  defence  that  the  parties  were  ayet" 
seers ;  they  had  to  prove  that  they  distrained  for  a  rate, 
and  that  they  seised  the  goods  of  a  person  liable.  If 
the  fact  that  the  goods  were  those  of  the  party  liable  be 
excluded  from  proof  under  the  general  issue,  then,  to 
establish  the  present  defence,  the  defendants  must  have 
put  two  pleas  on  the  record :  and  there  is  no  instance 
in  the  history  of  pleading,  in  which  a  party  has  been 
obliged  to  plead  two  pleas  for  a  single  defence.  I 
think  therefore  that,  wherever  a  statute  authorises 
proving  a  defence  under  the  general  issue,  it  is  meant 
that  the  whole  defence  may  be  so  proved ;  and  conse- 
quently that  the  statute  S  &  4  fT.  4.  c.  42.  s.  l^  when  it 
says  that  the  contemplated  rules  shall  not  deprive  any 
person  of  the  power  of  pleading  the  general  issue  and 
giving  the  special  matter  in  evidence,  where  he  is  now 
entitled  by  statute  to  do  so,  means  by  the  "special 
matter"  the  whole  matter  of  defence. 

Coleridge  J.  On  the  point  as  to  the  general  issue, 
I  entertained  some  doubts,  which  I  think  it  right  to  say 
are  removed ;  but  I  would^  rather  ground  my  dedsion 
on  the  words  of  the  statute  of  Elizabeth  than  on  those 
of  the  later  act.  The  difficulty  suggested,  that  two 
picas  might  become  necessary  for  a  single  defence,  does 

(a)  See  the  language  used  to  this  effect  in  stat,  7  Jk,  I,  c  5. 

not 
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not  aeem  to  arise;  for,  before  the  new  rules,  the  an-- 
swer,  under  the  general  issue,  that  the  goods  were 
not  the  property  of  the  plaintiff,  would  have  been  an 
entire  defence  without  any  thing  further.  I  ther^r 
fora  consider  it  best  to  rely  on  the  words  of  the  statute 
of  Elizabeik ;  but  I  think  the  intention  of  the  late 
statute  was  to  affirm,  and  not  to  repeal,  acts  which  give 
a  defence  under  the  general  issue*  On  the  other  point, 
the  smallness  of  the  sum  would  have  been  an  answer 
to  the  present  application,  if  the  learned  judge  had 
not  misdirected  the  jury ;  but  it  is  a  misdirection  where 
the  judge  in  his  summing  up  speculates  upon  a  (act 
not  in  evidence  nor  deducible  from  the  circumstances 
of  the  case.     The  rule  must  therefore  be  absolute. 

Rule  absolute^ 


1896. 


Elizabeth   Urmston   against  Thomas 
Newcomen. 


Monday, 


ASSUMPSIT  for  work  and  labour  in   instructing  QB«re,whe- 
ther  a  father 
Elizabeth  Newcomen,  the  infant  daughter  of  the  deserting  his 

defendant,  in  reading,  &c.,  and  other  necessary  and  Uable  in  as- 
useful  accomplishments,  &c,,  at  the  special  instance  and  ^^'ho  8*up. 

plies  the  child 
with  necessaries,  no  further  proof  of  contract  being  given  ? 

No  such  action  can  be  mttnlained,  if  the  Ikther  had  reasonable  ground  to  suppose  that 
the  chUd  was  provided  for« 

U.  offered  to  ^.  to  take  care  of  ^.'s  child,  without  pntdng  N.  to  any  expense; 
upon  which  N,  gave  up  the  child  to  U.  Afterwards  U.  gave  up  the  child  to  ^.'s  wife, 
whp  was  living  apart  from  N.,  in  adultery ;  and  afterwards  the  child,  to  escape  cruel  treat* 
roent  by  ^.'s  wife  and  the  adulterer,  returned  to  U,,  who  maintained  it  thenceforward : 
Held,  that  N.,  who  had  no  notice  of  the  child's  quitting  U.  at  all,  or  of  the  cruelty,  was 
not  liable  to  U*  for  the  maintenance  of  the  child,  inasmuch  as  the  facts  did  not  shew  any 
desertion  of  the  child  by  ^.,  and  negatived  a  contract  between  N.  and  U, 

And  that  it  made  no  difference  that  U,,  wlien  she  made  the  original  undertaking,  was 
a  married  woman ;  the  ground  of  the  decision  being,  not  that  U.  had  made  a  valid  con- 
tract, but  that  the  circumstances  negatived  desertion ;  and  that,  therefore,  the  question  as 
to  the  implied  liability  did  not  arise. 


3N  4 


request 
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I99f^       request  of  the  defendant,  and  for  clothing  and  sidtable 


Urmston 


apparel,  &c.,  and  other  necessary  things  by  the  plaintiff 
'against  found  aud  provided,  and  used,  &c«,  in  and  about  that 
work  and  labour,  and  at  his  like  special  &c^  and  for 
meat,  drink,  &c.,  found,  &c.,  at  the  like  special  &c^ 
and  for  other  work  and  labour,  and  for  goods  sold  and 
delivered,  for  money  lent,  for  money  paid,  for  money 
'  had  and  received,  and  on  an  account  stated.  Plea, 
Non  assumpsit  (a). 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the 
Middlesex  sittings  after  Michaelmas  term,  1834,  the 
following  facts  appeared :  —  On  the  8th  of  March  1806, 
the  defendant  married  Elizabeth  Urmston^  the  daughter 
of  Captain  Urmston  and  Mrs.  Urmston,  the  plainti£ 
On  the  10th  of  June  1810,  Mrs.  Newcomen  left  her 
husband's  house  and  went  to  live  with  Major  Stratford^ 
with  whom  she  continued  living  in  adultery  till  some 
time  between  1825  and  1829,  when  Major  Stratford 
forsook  her.  She  never  returned  to  her  husband.  On 
the  10th  of  February  1811,  while  she  was  living  with 
Major  Stratford^  she  was  delivered  of  a  daughter,  Eliza- 
beth Newcomen.  In  June  1812,  a  female  servant  of  Mrs* 
NeTDComen,  named  M^Namara,  took  the  child  to  the 
neighbourhood  of  the  defendant's  residence,  and  applied 
to  him  to  acknowledge  and  provide  for  her.  The  defend- 
ant denied  that  the  child  was  his ;  but  he  seQt  a  servant 
for  her,  and  placed  her  with  his  laml-steward,  where  she 
was  treated  with  great  neglect.  The  plaintiff  leamfaig 
this,  and  hearing  that  the  defendant  purposed  to  send 
the  child  to  the  Foundling  Hospital  in  DubUnj  applied 
to  him  for  her.     He  refused  to  give  her  up  without  a 

(a)  There  were  other  issues,  not  material  to  the  point  here  decided, 
which  were  found  for  the  plaintiflT. 

written 
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written  undertaking  that  the  plaintiff  would  provide  for  1836. 

her.     The  plaintiff  then  wrote  and  signed  the  following  "            ^ 

paper,  addressed    to   Nicholas  ElliSj  an  attorney  in  ^agmna 
DubUn:  — 


KkwcomkvJ 


^^  I  shall  never  ask  him  for  a  sixpence  for  it. 
"  Order  for  Mrs.  Newcomen's  child. 
^<  Whoever  has  Mrs.  N&socomen's  child,   please  to 
deliver  her  to  Mr.  Ellis^  or  Mrs.  M^Namara^  or  to  Mr. 
Elites  order,  with  all  her  things  sent  with  her;  and 
Mr.  Newcomen  will  never  be  asked  for  a  shilling,  either 
for  her  maintenance,  clothes,  education,  or  journey. 
«  September  27,  1812.  "  Eliza  Urmstony 

This  letter  was  forwarded  through  Mr.  EUis  to  the 
defendant,  and  the  child  was  given  up  by  the  land- 
steward,  and  sent  to  the  plaintiff.  In  1813  or  1814, 
the  defendant  quitted  Ireland  and  went  to  the  Continent 
He  came  to  England  in  1826,  where  he  remained  for  a 
short  time,  then  returned  to  the  Continent,  and  ia 
1827  returned  to  Ireland;  since  which  time  he  had 
been  almost  constantly,  up  to  the  commencement  of  the 
action,  in  Ireland  or  England.  Miss  Newcomen  remained 
under  the  plaintiff's  care  for  about  two  years;  when 
Mrs.  Newcomen  took  her  away,  and  took  charge  of  her. 
The  plaintiff's  husband,  Captain  Urmston^  died  in 
November  or  December  1815.  In  1816,  Mrs.  Newcomen 
sent  the  child  back  to  the  defendant,  but  took  her  again 
in  about  three  years.  After  Miss  Newcomen  was'  so 
taken  back,  she  was  treated  with  great  cruelty  by  Major 
Stratford  and  Mrs.  Newcomen^  and,  in  1825,  having 
been  violently  beaten  by  Mrs.  Newcomen^  she  escaped 
from  the  house,  and  fled  to  the  defendant,  who  main-^ 
tained  her  from  that  time.  She  became  extremely  ill, 
which  she  attributed  to  the  treatment  received  from  her 

mother ; 
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ItftS*  ippthier ;  aad^  for  some  year*  before  the  oommeneemeDl 
of  tbe  v^tioDb,  was  confined  to  faer  bed  by  4  sfiinal  oonip- 

H^d9sf  fiainU  9Jod  unable  to  staocL  Mr&.  N^gconen  died  on 
the  6th  of  January  1882 ;  when  a  letter  was  sent  by  die 
plaintiff  to  the  defendant,  announcing  the  dei^th  of  Mrs. 
NeoDcomenj  and  adding  <*  I  trust  I  shall  receive  a  remit- 
tance to  put  her  decently  under  ground,  being  the  li^t 
thing  that  can  be  done,  and  the  last  claim  on  you. 
Surely  you  cannot  dispute  the  payment  of  her  funeral, 
which  shall  be  as  moderate  as  possible." 

The  defendant  had  never  contributed  to  the  expenses 
of  the  maintenance  of  Miss  Newcomen  since  she  was  re« 
ceived  from  him  in  1812.  Thb  action  was  brought  for 
tbs  expenses  to  which  the  plaintiff  had  been  put  for 
her.  The  writ  was  sued  out  on  Ock)b0r  lltl^  IMS* 
For  the  plaintiff  it  was  conteDded  that  a  fiitber  who 
deserted  bis  child  was  liable  to  repay  the  party  who 
Qiaiataiaed  it.  The  Lord  Chief  Justice,  directed  the 
jury  to  find  for  the  plaintiff,  unless  they  thoM^t  she 
had  waived  her  claim  by  the  letter  of  Jmwtnf  6cii, 
18S2.  The  jury  found  for  the  pkiatiff,  givii^  at  the 
late  of  80/«  per  annun^  up  to  the  eommenceBient  of 
the  action. 

in  HOary  term  1835,  Sir  W.  W.  Fotteti^  &Ucitar- 
General,  obtained  a  rqle  for  a  new  trial  for  nusdirao 
tion,  or  for  a  nonsuit,  or  for  a  reduction  of  dasiages  on 
the  ground  that  the  jury  should  have  given  no  damages 
for*  the  time  subsequent  to  Miss  Nevocomen  attaining  the 
^  age  of  twenty-one. 

Sir  Join  Campbellf  Attorney-General,  now  shewed 
cause.  The  child  must  be  assumed,  at  this  stage  of 
the  case  at  least,  to  be  the  legitimate  child  of  the  defend- 
ant    The   sge  is   not  important:   a  female   acquires 

some 
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•sdme  rights  at  the  age  of  fourteen ;  but  it  will  not  h^ 
^denied  that  the  liability  of  the  defendant,  if  it  exist  at 
all,  exists  as  to  all  the  time  before  the  child  attained  the 
age  of  twenty-one.  Then  the  question  is^  whether  a 
father,  if  he  desert  his  legitimate  child,  be  not  liable  in 
assumpsit  to  any  one  who  provides  food  and  clothing 
for  it.  There  is  no  express  decision  on  the  point. 
The  obligation  must  be  as  strong  in  the  case  of  a  child 
as  in  that  of  a  wife.  The  foundation,  in  one  case,  is 
the  duty  on  the  part  of  the  husband  to  provide  for  his 
wife ;  that  foundation  exists  in  the  other  case,  because 
the  primary  duty  is  equally  imperative.  If  a  party  be 
bound  to  perform  an  act,  and  neglect  it,  another  party 
performing  it  for  him  acquires  a  right  of  action  against 
him.  Thus,  if  a  dead  body  be  neglected^  an  under- 
taker who  buries  it  may  sue  the  executor.  lOpleridge  J. 
Is  that  more  than  a  charge  on  the  assets?  Would  not 
want  of  assets  be  a  defence  ?]  A  party  who  relieves  a 
neglected  pauper,  may  sue  the  overseer.  ICaUridge  J« 
In  Blackburn  v.  Mackey  (a),  Abbott  C.  J.  held  that  a 
£ither  was  not  liable  for  clothes  furnished  to  his  son, 
being  under  age,  unless  an  express  or  implied  authority 
were  shewn.]  The  desertion  here  is  ground  for  imply* 
ing  a  contract.  In  Mauk  v.  Maide  {b)  a  son  raised  an 
action  of  aliment  against  his  father  before  the  CSourt  of 
Session  in  Scotland;  and  that  Court  held  the  father 
liable  to  an  annual  aliment,  which  they  fixed  according 
to  their  view  of  the  rank  and  means  of  the  parties.  The 
House  of  Lords  reversed  that  judgment,  and  assoilzied 
the  father ;  but  it  was  not  disputed,  in  the  judgment  (c), 
that  a  father  is  bound,  at  all  events,  to  protect  his 

(a)  1  a  ij  p.  1.  (6)   1  mis.  4;  Shaw,  266. 

(c)  Stcpp.  S91,  29S. 

chiU 
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'iiik*        child  from  actual  destitution.   Then,  as  to  the  particular 
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facts  here.     The  undertaking  of  September  2*7^^  181^ 
ttgaiiut,       is  of  no  effect,  as  Mrs.  Urmsfon  was  then  a  feme  cover^ 
and  her  husband's  assent  is  not  shewn.     Further,  diat 
contract,  supposing  it  valid,  was  put  an  end  to  by  the 
mother  taking  the  child  under  her  charge ;  for  the  mother 
was  the  wife  of  the  defendant,  not  having  been  divorcedy 
and  the  law  will  recognise  her  as  her  husband's  agent 
so  far  as  relates  to  the  care  of  the  child.  The  child  was 
afterwards  driven  from  the  mother  by  ill-treatment 
The  grandmother,  in  then  receiving  her,  was  not  acting 
upon  the  undertaking  of  September  27th    1812,   but 
stood  in  the  situation  of  a  party  relieving  a  deserted 
child.    The  defendant  was  abroad,  and  could,  there- 
'fbre,  receive  no  notice.  He  was  situated  as  the  owner  of 
a  ship  which  is  supplied  with  necessaries  in  a  foreign 
country,  without  express  authority  from  him :  such  an 
bwner  would  be  liable  to  an  action  if  it  was  impossible 
to  apply  to  him  in  time,  though  not  otherwise. 

Alexander  contr^  The  supposed  foundation  of  the 
defendant's  liability  does  not  exist.  It  is  not  true  that 
by  the  common  law  a  father  is  bound  to  maintain  his 
child.  There  are  indeed  statutory  means  of  compelling 
parents  to  provide  for  their  children ;  but  the  statutes 
authorise  only  particular  modes  of  enforcing  the  natural 
duty;  and,  where  such  modes  are  not  resorted  to^ 
no  contract  can  be  implied  like  that  now  contended 
for.  There  is  no  express  decision  on  the  point ;  and, 
ttrith  the  exception  of  foreign  treatises,  the  text  books 
are  nearly  sifent  upon  the  subject.  In  1  Blackf^ 
Com,  449.  it  is  said,  ^'  No  person  is  bound  to  provide 
a  maintenance  for  his  issue,  unless  where  the  children 

are 
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are  impotent  and  unable  to  work,  either  through  in*  i8g^ 
fancy f  disease^  or  aceident ;  and  then  b  only  obliged 
to  find  them  with  necessariesi  the  penalty  on  refusal  ^md 
being  no  more  than  20s.  a  month."  There  the  liabili]ty  *^*^^^ 
is  placed  exclusively  on  stat  4S  £liz.  c.  2.  s.  7. ;  anijlt 
indeed,  the  existence  of  the  statute  seems  of  itself  to  shew 
the  absence  of  a  common  law  liability,  [fideridge  J. 
In  Cooper  v.  Martin  {a)  Le  Blanc  J.  says,  **  The  only 
method  of  compelling  maintenance  is  by  the. order  pre- 
scribed by  the  statute  of  Elizabeth;^*  and  he  adds 
that  that  extends  only  to  natural  relations.]  Subseqent 
statutes  have  been  passed  on  the  subject,  confirming 
this  view  of  the  case.  Thus  stat  1.  Ann.  c.  SO.  sess.  1. 
enables  the  Lord  Chancellor  to  compel  Jewish  parents 
to  maintain  their  children,  being  protestants,  suitably ; 
this  statute  was  occasioned  by  the  decision  in  Tke  In^ 
habitants  of  St.  Andrew's  v.  De  Breta  (b\  from  which 
the  absence  of  a  common  law  liability  must  be  inferred. 
[[Sir  John  Campbell.  By  the  common  law,  if  a  child  perish 
fi^r  want  of  proper  care,  it  is  murder  in  the  person 
neglecting  it.  Lord  Denman  C.  J.  If  the  person  has 
the  actual  custody.  Patteson  J.  Or  the  child  be  part 
of  his  family.  Would  it  be  murder  in  a  parent  to 
abscond  ?]  From  Blackburn  v.  Mackey  (c)  and  FluA 
V.  TcUemacheid)  it  appears  that  there  must  be  an 
express  or  implied  contract  proved,  in  order  to  render 
the  father  liable  to  a  party  furnishing  an  infimt  with 
clothes:  if  there  were  such  a  general  liability  as  is 
contended  for,  no  such  proof  could  ever  be  neces- 
sary. The  proper  remedy  is  to  summon  the  father 
before  a  magistrate.     As  to  the  suggested   case  of 

{a)AStat,M.  (6)  1  Xd.  Jl^m. 699. 

(c)  iCiP.l,  (d)  1C4^P.5. 

an 
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nSfl*  fio  undertaker  burying  a  neglected  dead  body,  the 
execator  is  liable  to  repay  only  when  there  are  assets ; 
and  this  rests  upon  die  duty  of  applying  the  testator's 
property  fitly :  it  is  like  discharging  a  debt  on  the  con- 
troet  of  the  testator  *  himself.  Besides,  both  in  that 
inslanoe,  and  in  the  other  supposed  case  of  an  over^ 
aedr»  the  law  has  unquestionably  created  the  obliga- 
IfOtt^  whilst  the  very  point  disputed  at  present  is  the 
existenoe  of  any  obligation  at  all.  It  is  argued  that 
the  wife  was  the  husband's  agent  But  that  proceeds 
upon  a  mistake  of  the  facts.  Mrs.  Newcomen  was 
living  with  Major  Stratford;  and  the  presumption  of 
authority)  if  there  be  any,  is  negatived  where  the  wife 
is  livfaig  in  adultery  and  apart  from  the  husband.  Even 
under  stat.  5  G.  4.  c.  83.  s.  S.  the  husband  is  not  punish- 
able for  not  supporting  her ;  Bex  v.  Flintan  (a).  There 
Bajfley  J.  said,  "  Tlie  ground  of  a  husband's  liability 
in  an  action  for  goods  supplied  to  his  wife  is  a  sup- 
posed authority  communicated  to  her  by  him ;  but  when 
she  improperly  leaves  him,  that  authority  is  deter- 
mined, Manbyv.  Seott  (&)•"  Gooier  v.  Hancock  {c)  also 
supports  the  doctrine  laid  down  by  BayUyS.  How 
tben  can  the  wife,  living  apart  m  adultery,  have  au- 
thority to  bind  the  husband  in  what  respects  the  child  ? 
At  the  trial,  Lord  EldorCs  dictum  in  Bawlins  v.  Fon- 
dyke{d)  was  cited,  that,  where  the  father  does  not 
assert  his  right  to  the  custody  of  the  children,  but  sut 
fers  them  to  remain  with  their  mother,  *<  he  thereby 
constitutes  her  as  his  agent,  knd  authorises  her  to 

(a)  iB.^Ad,^^, 

(by  ISIU.  loa.  1  jr«ft.  SS,  80»  S?,  SOS,  SS?,  SSl,  SSS,  4^  44J, 
482.  1  Lev,  4.  i  Mod,  124.  1  Bac,  Abr,  714.  Barwi  and  Feme  (H> 
7th  ed. 

(e)  6  7.  it.  S08.  {d)  S  JB^,  252. 

contract 
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contract  those  debts  for  dotfaini;  aiMl  eilber  neoed*  18S6L 
saries/'  That  oanaot  be  applied  to  a  case  wheife 
the  mother  has  lost  even  the  right  of  rendering  her 
husband  liable  for  necessaries  supplied  to  herself*  It  is 
true  that  m  Heskeih  v.  Qamng  [a)  Lord  EUenhoroni^ 
iiekl  that  the  father  of  a  bastardy  adopting  it  as  his  onTn^ 
was  liable  for  necessaries  supplied  to  it  Bat  that  h 
on  the  groand  of  acquiescence  by  him,  which  is  here 
negatived.  Supposing,  however,  that  the  common  law 
liability  existed  as  contaided  for,  the  facts  here  shew 
Aat  that  liability  is  extinguished.  The  defendant  gave 
up  the  child  to  the  plaintiff  on  her  express  under<* 
taking  \o  provide  for  it  at  her  own  expense.  How, 
after  that,  can  the  plaintiff  insist  upon  the  defendant's 
liability?  It  has  been  argued  that  the  defendahfs 
husband  was  no  par^  to  the  undertaking,  and,  conse*^ 
quently,  that  it  was  inoperative  as  being  made  by  one 
not  sui  juris.  But  the  undertaking  was  made  in  1912, 
ftnd  Captain  Urmsian  did  not  die  till  1815:  he  mnst, 
therefore,  have  known  of  the  contract^  and,  by  acquies&- 
ing,  have  adopted  it.  Besides,  the  question  here  is, 
not  whether  Mrs.  Vrmslon  bound  herself  by  any  con- 
tract, but  whether  the  defendant  has  rendered  himself 
Kable  by  any  thing  which  he  has  done.  It  is  clear  that 
the  plaintiff,  when  she  received  the  child  back  from  her 
mother,  received  her  upon  the  former  footing;  and  the 
letter  iXJanuafy  6th,  18S2,  evidently  treats  the  defend- 
ant as  liable  to  no  claim  but  that  in  respect  of  the 
fiineral  expenses.  This  letter  was  put  in,  not,  as  sug- 
gested in  the  charge  to  the  jury,  to  shew  a  waiver  of 
the  contract,  but  to  shew  that  such  contract  had  never 

(a)  5JS4p.  131. 

existed. 
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existed.  The  shifting  about  of  the  child,  and  the  cruelty 
she  experienced  from  the  mother,  do  not  create  any 
charge  on  the  defendant,  who  was  privy  to  neither, 
but  who  might  have  had  notice  if  the  plaintiff  bad 
thought  proper.  His  absence  from  the  country  (if  at 
all  important)  raised  only  a  temporary  obstacle,  for,  in 

1826,  he  was  in  England- (or  a  short  period,  and,  in 

1827,  returned  permanently  to  Ireland,  At  any  time, 
therefore,  after  1826,  the  plaintiff  might  in  &ct  have 
revoked  her  express  undertaking  to  provide  for  the 
child,  and  thus  reimppsed  upon  the  ftither  his  assumed 
common  law  liability,  supposing  it  could  be  reimposed 
at  all.  Neither  that  notice  nor  that  revocation  having 
taken  place,  it  is  impossible  to  charge  upon  the  defend- 
ant that  he  deserted  his  child  with  a  knowledge  of  its 
destitute  condition. 


Lord  Denman  C.  J.  The  general  question  is  im- 
portant; but  the  facts  do  not  raise  it.  In  order  that 
the  law  should  imply  a  liability  in  the  father  to  re* 
pay  another  for  supporting  his  child,  it  is  absolutely 
necessary  that  desertion  of  the  child  by  the  father 
should  be  proved.  Now  that  is  not  shewn  here.  The 
strongest  way  in  which  the  case  can  be  put  for  the 
plaintiff  is,  that  utter  neglect  and  want  of  inquiry,  on 
the  part  of  the  father,  might  be  like  a  deliberate  de- 
sertion. But  the  evidence  does  not  go  even  that  length. 
For,  though  the  plaintiff's  letter  might  not  always  be 
present  to  her  mind,  and  though  she  might  even  have 
discontinued  her  intention  of  providing  for  the  child,  the 
father  might  say,^^  by  the  desire  of  the  child's  grand- 
mother, and  on  her  express  undertaking  that  I  should 
not  be  put  to  any  expense,  I  left  the  child  with  her.'* 

While 
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While  he  had  reason  to  suppose  that  the  grandmother        1836. 

was  maintaining  the  child  at  her  own  expense^  he  could       " 

not  be  said  to  neirlect  the  child.     Such  an  expectation        agamtt 

may  perhaps  now  appear  to  have  been  unreasonable, 

and  contrary  to  the  fact ;  but  that  does  not  shew  that 

his  conduct  at  the  time  amounted  to  total  neglect     It 

would  be  unjust  to  a  father,  who  was  poor,  and  had      * 

thought  that  another  would  save  him  from  the  expense 

of  pcoviding  .for  his  child,  to  hold  that  he  was  guilty 

of  desertion  by  acting  upon  such  a. belief.     We'  have 

no  right  to  suppose  that,  if  he  had  had  notice  from 

the  grandmother  that  she  would  no  longer  maintain 

the  child,  he  would  not  have  taken  care  of  it.     The 

general  question,  therefore,  whieh  we  should  approach 

with  much  anxiety,   does  not  arise;  bat^   upon  the 

other  and  more  limited  view  of  the  case,  I  think  this 

rule  should  be  made  absolute  for  a  new  trial. 

LiTTLEnALE  J.  The  general  question  does  not  arise. 
The  mother  leaves  the  father,  and  lives  in  adultery; 
then  a  child  is  bcM*n,  as  to  which  the  father,  apparently, 
doubts  whether  it  be  his ;  and  he  is  going  to  put  it  into 
the  Foundling  Hospital;  the  grandmother,  not  liking 
this,  sends  for  the  child,  and  says  (with  or  without 
the  knowledge  of  her  own  husband)  that  the  defend"- 
ant  diall  be  put  to  no  expense.  The  child  is  then  put 
into  her  custody.  Afterwards  the  mother  takes  it; 
after  which  it  is  sent  back  again  to  the  grandmother, 
and  then  to  the  mother  again :  and  then  it  returns  to 
the  grandmother;  being  sent  backwards  and  forwards 
according  to  the  caprice  of  the  mother.  As  far  as 
related  to  the  defendant,  die  child  was  still  in  the 
custody  of  the  grandmother;  for  he  is  not  proved  to 

Vol.  IV.  3  O  have 
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1§S6.  have  known  that  she  was  not  in  that  custody,  or  that  the 
circumstances  of  crudty  had  occurred.  His  original 
maik  had  been  to  put  her  in  the  Foundling  Hospital  at 
Dublin;  and  he  might  well  presume  that  she  was  in 
custody  better  than  that  of  the  Foundling  Hospital.  I 
do  not  say  that  he  might  not  have  found  out  how  the 
fact  actually  was ;  perhaps  he  might  not  be  anxious  to 
learn :  but  the  grandmother  never  applied  to  him.  As 
to  the  argument  that  the  plaintiff  was  a  married  woman, 
and  not  capable  of  entering  into  the  undertaking,  that  is 
immaterial ;  for  the  question  is  not,  whether  the  undei^ 
taking  created  a  legal  charge  on  the  plainti£ 

Patteson  J.  I  agree  that  the  general  question  does 
notarise.  The  circumstances  are  peculiar.  The  plaintiff 
cannot  say  that  the  defendant  made  a  contract,  either 
express  or  implied,  with  her.  The  defendant  doubted 
whether  the  child  was  his ;  however,  he  had  the  control 
over  it,  and  placed  it  with  his  steward.  He  was  about 
to  provide  for  it  (whether  he  was  right  or  wrong  as  to 
the  provision  which  he  meant  to  make  is  immaterial) ; 
and  then,  at  the  request  of  the  plaintiff  herself  he  gave 
it  up  to  hen  The  plaintiff  was  then  a  married  woman; 
but  it  is  immaterial  whether  the  letter  o(  September  S7th 
constituted  a  binding  contract  on  the  plaintiff:  it  is 
enough,  if  it  induced  the  defendant  to  part  with  the 
child,  so  as  to  negative  the  presumption  of  a  contract  by 
him.  Afterwards,  it  is  true,  the  child  is  taken  from  the 
grandmother :  but  that  was  in  no  sense  the  act  of  the 
defendant;  the  child  was  taken  by  the  mother,  then 
living  apart  from  the  plaintiff  in  a  state  of  adnlteiy, 
and  we  know  of  no  communication  between  the  plain- 
tiff and  his  wife.    The  defendant,  therefore^  did  not  of 

his 
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his  own  act  take  the  child  out  of  the  plaintiff's  custodj^  1856. 
No  communication  is  made  to  him  till  ISSli.  But  it  is 
said  that  he  was  abroad.  If  he  was  (which,  however, 
is  negatived  even  as  to  a  part  of  1826),  it  makes  no 
difference.  A  letter  would  go  abroad:  this  is  not  a 
question  as  to  suing  a  party  who  is  abroad,  but  of 
giving  him  notice.  A  letter  might  have  been  written 
to  the  continent  as  well  as  to  a  place  in  this  country. 
The  plaintiff  took  no  steps  to  shew  to  the  defendant 
that  he  must  come  forward;  she^  therefore,  has  no 
right  to  sue  him.  This  leaves  untouched  the  question, 
how  far  a  party,  who  finds  a  child  in  a  state  of  desti- 
tution, and  provides  for  it,  can  sue  its  £sither. 

.  CousBiDGE  J.  It  is  best  to  say  nothing  on  the  general 
question.     For  the  purpose  of  this  case,  I  will  assume 
(what  is  not  to  be  understood  as  my  c^inion  at  present) 
that  the  general  liability  is  as  contended  by  the  Attomey- 
GeneraL    Then  how  does  the  Plaintiff  charge  the 
defendant?    The  child  is  treated  by  the  plaintiff  as 
legitimate^  and  placed  under  the  charge  of  his  steward. 
The  grandmother  finds  that  the  child  is  ill  treated ;  but 
it  does  not  seem  that  the  defendant  knew  this.     He 
parts  with  the  custody  on  an  express  understanding 
that  he  is  to  be  put  to  no  further  expense.    It  is  said 
that  the  plaintiff  was  a  married  woman.     But  suppose 
her  husband,  while  alive,  had  brought  the  action,  the 
defence  would  have  been,  not  an  allegation  that  the 
plaintiff  had  contracted,  but  a  repudiation  of  any  con- 
tract by  the  defendant    It  is  material  too  that,  although 
the  expense  sued  for  was  incurred  during  a  series  of 
years,  no  knowledge  at  all  is  brought  home  to  the  defend- 
ant of  the  child's  being,  at  any  period,  otherwise  than 

8  O  2  under 


919 


CASES  iM  EASTER  TERM 


1856. 


under  the  care  of  an  indulgent  grandmother;  he,  there* 
fore^  stands  on  the  same  footing  as  when  he  first  parted 
with  the  child. 

Rule  absolute  for  a  new  trial 


Tuetday. 
MaySd, 

AMumpsit  for 
unliquidated 
damagct,  it 
within  the  lar* 
log  cUute  in 
iect.7.  of  the 
statute  of  li« 
nutations, 
SI  Jac  1. 
c.  16. 

If  a  party, 
who  is  in 
prison  when  the 
cause  of  action 
accrues,  com- 
mencesan 
action  after  the 
six  years  hare 
elapsed,  but 
during  the  con- 
tinuance of  the 
imprisonment, 
the  operation 
of  the  statute  is 
barred  by  the 
saving  ( ' 
in  sect.  7< 


Mary  Susannah  Piggott  against  Rush. 


A  SSUMPSIT,  on  defendant's  promise  to  conduct 
with  care  certain  proceedings  in  Chancery  as  the 
plaintifiTs  solicitor ;  breach,  negligence.  Flea,  that  the 
supposed  causes  of  action  did  not,  nor  did  any  of  them, 
accrue  within  six  years  before  the  commencement  of 
this  suit.  Verification.  Replication,  that,  at  the  time 
when  the  cause  of  action  first  accrued,  the  plaintiff  was 
imprisoned,  and  that  she  continued  so  imprisoned  untH 
and  upon,  to  wit,  the  llth  otjune  1834,  which  was  the 
first  time  of  her  being  at  large  after  the  accruing  of  the 
cause  of  action ;  and  that  she  commenced  this  suit 
within  six  [years  next  after  the  time  of  her  first  so  being 
at  large.  Verification.  Rejoinder,  that  the  plaintiff 
commenced  this  suit  whilst  she  was  so  imprisoned,  and 
before  the  first  time  of  her  being  at  large  therefrom ; 
and  that  the  supposed  causes  of  action  did  not,  nor  did 
any  of  them^  accrue  at  any  time  within  six  years  next 
before  the  commencement  of  this  suit  Conclusion  to 
the  country.  Demurrer,  for  that  the  matters  stated  m 
the  rejoinder  tender  an  immaterial  issue. 

Mansely  for  the  plaintiff.  Assumpsit  is  within 
the  proviso  in  sect  7.  of  the  statute  of  limitations, 
21  Jac.  1.  c.  16. ;  Chandler  v.  Vilett.  (a)     The  rejoinder 


(a)  SiSinMd.120. 


suggests 
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suggests  no  answer:  if  a  party  could  not  sue  while  die 
protection  of  the  proviso  continued,  an  infimt  could 
never  sue  except  within  six  years  of  the  cause  accruing: 
and  the  effect  would  be  to  disable  from  die  expiration 
of  the  six  years  to  the  time  of  majority,  and  then  to 
gi^  a  revived  right  for  six  years.  The  objection  which 
the  rgoinder  raises  was  also  made  in  Chandler  v»  Vilett{a\ 
and  failed. 


PlCOOft 


G.  Hayesy  contril.  The  proviso  merely  says  that  the 
party  may  sue  within  six  years  after  coming  of  age ;  it 
does  not  say  that  the  statute  shall  not  run  against  him 
in  the  mean  time  under  any  circumstances.  Chandler  v« 
VUett  (a)  is  the  only  authority.  The  other  point,  which 
arises  on  the  replication,  is  that  assumpsit  for  unliqui- 
dated damages  is  not  within  the  proviso.  The  words 
of  the  proviso  are  "  any  such  action  of  trespass,  de- 
tinue, action  sur  trover,  replevin,  actions  of  accounts, 
actions  of  debts,  actions  of  trespass  for  assault,  menace, 
battery,  wounding  or  imprisonment,  actions  upon  the 
ease  for  words :"  none  of  these  words  apply  to  assumpsit. 
It  is  true  that,  in  Chandler  v.  Vil€tt{f>\  it  was  held 
that  the  proviso  applied  to  indebitatus  assumpsit  That 
case  was  decided  at  a  time  when  the  Courts  leaned 
strongly  in  favour  of  restricting  the  operation  of  the 
statute ;  but  latterly  it  has  been  construed  more  liberally, 
as  one  passed  ^^  for  quieting  of  men's  estates,  and  avoid- 
ing of  suits."  Many  of  the  early  decisions  have  been 
overruled  on  this  ground.  {Patteson  J.  In  Crosier  v. 
Tomlinson  {c)  the  Court  held  that  tihe  words  *<  action 
of  trespass,"  in  the  proviso,  comprehended  assumpsit.] 
That  action,  like  Chandler  v.  Vilett  (i),  was  indebitatus 


(a)  iSaund,  181  a. 


(6)  ^Saund.  120. 

30  S 


(:)  2  2iod.ll. 

assumpsit; 
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1886.  assumpsit;  and  three  of  the  judges  said  it  would  be 
rery  strange  if  the  plaintiff  could  bring  debt  and  not 
indebitatus  assumpsit.  Supposing  that  the  Court  will 
now  ad(^t  so  violent  a  construction,  still  the  analogy 
between  debt  and  indebitatus  assumpsit  does  not  extend 
to  assumpsit  for  unliquidated  damages.  Saofn  v.  Ste- 
phens  (a)  (which  was  relied  on  in  Crosier  v.  Tomlinsonffi) ) 
is  not  applicable  here.  The  question  there  was,  whe- 
ther trover  was  within  the  enacting  section,  the  third, 
where  it  is  expressly  mentioned  in  the  introduction,  and 
is  clearly  comprehended  under  **the  said  actions  upon 
the  case,"  which  follows  in  the  limitation  clause.  But 
there  are  no  words  in  the  proviso  including  assumpsit  ibr 
unliquidated  damages;  and  this  circumstance  is  the 
stronger,  because  two  species  of  actions  of  the  case,  trover 
and  for  words,  are  expressly  mentioned  in  the  proviso^ 
and  actions  on  the  case  are  mentioned  generally  in  the 
enacting  section.  There  is  a  class  of  cases  in  which  an 
interpretation  has  been  put  on  the  words  in  the  enacting 
section,  **  actions  of  debt  grounded  upon  any  lending  or 
contract  without  specialty ;"  and  it  has  been  held  that  a 
debt  created  by  statute,  or  by  an  award  under  seal,  is  not 
within  these  words  (c).  Modern  decisions,  however, 
are  generally  in  favour  of  a  liberal  interpretation  of  the 
statute,  and,  consequently,  of  a  strict  interpretation  of 
the  proviso. 

Manselj  in  reply.  The  words  in  the  proviso,  sect.  7., 
are,  '^  that  if  any  person  or  persons  that  is  or  shall  be 
intituled  to  any  such  action  of  trespass,"  &c. ;  the  refer- 
ence is  to  the  enacting  clause  in  the  third  section,  and 

(o)  Cro,  Car.  245.  (6)  3  Mod.  71. 

(c)  Sm  Sodtitn  ▼.  Uarridge,  2  Wm.  SauntL  eib.,  and  Ibe  notes 
there. 

the 
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the  proviso,  though  it  specifies  only  a  few  causes  of  1^36- 
action,  by  way  of  instance,  must  be  understood  as 
applicable  to  all  comprehended  in  the  enacting  clause.  against 
But>  besides,  assumpsit  is  an  action  of  trespass,  fu:cord- 
ing  to  the  old  use  of  the  word ;  thus,  in  the  old  form  of 
declaring  by  bill,  the  defendant  was  said  to  be  in  the 
custody  of  the  marshal,  ^  of  a  plea  of  trespass  on  the 
case  on  promises.'*  *^  Upon  the  case''  in  the  third  sec- 
tion would  have  included  assumpsit  on  accounts  between 
merchant  and  merchant,  but  for  the  express  saving. 

Lord  Denman  C.  J.  It  seems  to  be  hardly  disputed 
that  the  plaintiff  may  recover,  if  assumpsit  for  unliqui- 
dated damages  be  within  the  proviso  in  the  seventh 
section.  Indebitatus  assumpsit  is  held  to  be  so  in  Chand- 
ler V.  Vilett  (a) ;  and  in  Crosier  v.  Tamlinson  (£)  assump- 
sit is  said  to  be  included  in  trespass.  That  is  certainly 
rather  strong.  Yet,  if  assumpsit  were  omitted  from 
the  proviso,  the  omission  was  so  palpably  unintended 
that  the  Courts  perhaps  were  justified  in  straining  the 
language.     We  cannot  now  overrule  those  cases. 

LiTTLEDALE  J.  We  are  bound  by  the  cases.  If  it 
were  res  Integra,  I  should  be  of  a  different  opinion.  I 
may  remark  that  different  words  are  used  in  different 
parts  of  the  statute  without  any  reason  whatever.  I 
cannot  say  that  I  think  the  cases  cited  were  rightly  de- 
cided. 

Fatteson  J.  We  cannot  decide  in  favour  of  the 
defendant  without  overruling  those  cases.  A  distinc- 
tion has  been  suggested  between  indebitatus  assumpsit, 

(a)  2Saufui,  120.  (6)  $  Jlorfi  71« 

S  O  4  and 


Ru&u. 
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188C       and  assumpsit  for  unliquidated  damages :  but  the  qoes- 

'       tbn  turns  on  the  words  c^  the  act ;  and,  if  assumpsit  be 

F1G6OTT 
a^amst       Comprehended  under  the  words  at  all,  it  is  so  equally, 

whether  it  be  for  liquidated  or  unliquidated  damages. 

Co3LERii>G£  J.    We  cannot  overrule  cases  which  hare 
been  followed  by  such  invariable  practice. 

Judgment  fiir  tbe  piaintiff. 


Tuetdi^,  CoLEBRooKE  ogainst  TiCKELL  and  Walker. 

Jfay  3d. 

The  lord  of  a     nPRESPASS  for  distraining  plaintiff's  goods.     Plea 

manor,  asowner     -■-,,  ^.    -^     .  -^         ^  siii. 

of  a  market  in  (under  Stat.  21  Ja.  I.  c.  12.  $.  S.,  and  the  local  acts 

tp- ,^*tn/  after  mentioned),  Not  Guilty.  The  followmg  case  was 
ceitoin  m^aAef  ®^^^^  ^^^  ^^^  Opinion  of  the  Court,  pursuant  to  stat. 

tolls  in  »^.    By   3  &  4  jjr  4.^  ^^  42.  S.  25. 
an  act  for  better 

paving  part  of       jStat.  11  G.  S.  c  15,  for  the  better  paving  that  part 

IT.,  authority  r         &  r 

was  given  to 

levy  rates  for  the  purposes  of  the  act ;  and  by  the  same  act  the  market  tolls  wer»  aiadc 
payable  to  commisaonen,  who  were  to  collect  them  and  to  pay  over  to  the  krd  a  part 
equivalent  to  his  former  dues.  There  was  no  clause  in  the  statute  making  the  lord  rate- 
able in  respect  of  these  payments. 

By  a  subsequent  local  public  act,  for  the  relief  of  the  poor  in  JF,,  for  ckaasuigy 
lighting,  and  watching,  and  for  repair  of  highways,  in  IT.,  and  for  repairing  the  parish 
church,  it  was  eaacted  (secu  53.)  that  certain  rates  should  be  laid  **  upon  all  and  ereiy 
the  person  and  persons  who  do  and  shall  inhabit,  hold,  occupy ^  possess^  or  et^joy  any 
land,  house,  shop,  warehouse,  or  other  building,  tenement^  or  hereditament i  that  is  to 
say,*'  one  rate  for  the  relief  of  the  poor,  one  for  repair  of  the  church,  and  a  third 
for  cleansing  and  lighting  streets,  and  watching  and  repairing  highways  within  such 
parts  of  the  said  parish  as  are  not  within  certain  liberties ;  such  last^roentioned  rate  to 
be  a  pound  rate  (not  exceeding  a  certain  proportion)  '<  upon  or  according  to  the  annual 
rent  or  value  of  all  messuages^  lands,  tenements,  and  hereditaments  as  shall  be  held  or 
occupied  within  such  parts  of  the  said  parish  as  are  not  within  the  said  liberties.**  By  a 
subsequent  section,  the  rates  for  the  poor  were  to  be  levied  and  recovered  in  the  same 
manner  as  poor  rates  are  directed  to  be  levied  and  recovered  by  stat.  43  Elix.  c.  2. 

In  several  subsequent  clauses  of  this  act,  and  in  the  rating  clause  and  a  previous  one  of 
the  paving  act,  the  words  **  teuement  '*  and  **  hereditament  '^  were  used  with  reference  10 
corporeal  hereditaments  solely. 

Held,  that,  in  sect  53.  of  the  more  recent  act,  «  hereditaments,**  in  the  clause  Sxing  the 
pound  rate,  meant  such  as  were  local  and  corporeal  only ;  and  that  **  hereditament**  in  the 
prior  clause  of  the  same  section  must  be  construed  in  the  same  sense :  and  therefore  that 
the  payments  to  the  lord  in  lieu  of  toU  were  not  rateable  under  this  act. 

of 
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of  ^  High  Sireeti  m  ^e  pArish  of  9Vkiteth(^df  "vtrhich  16S6. 
lies  in  Middksex,  &c.,  appoints  coRitnissioners  for  the  '^"~" 
purposes  therein  mentioned ;  and  it  recites  (sect  98.)f        agahui 

T^CCKLX. 

that  ^there  is  due,  and  has  been  accustomed  to  be 
received,  for  every  cart  or  waggon  loaded  with  hay 
bronght  into  tiie  said  parish,  tmd  sold  on  the  nsual 
market  days,  the  sum  of  Sd,,  2d.  whereof  is  due  and  of 
right  belonging  to  the  lord  of  the  manor  of  Siebonheathj 
otherwise  Slepneyj  in  the  county  of  Middlesex^  as  owner 
or  proprietor  of  the  said  market,  and  has  accordingly, 
from  time  to  time  been  paid  to  and  received  by  him ;  ** 
and  that  2dL,  other  part  of  the  said  6d,^  is  due  to  the 
parish  for  taking  away  the  dirt  occasioned  by  such 
carts,  &c.  and  has  been  paid  to  the  householders 
and  inhabitants  before  whose  doors  such  carts,  &c. 
have  stood  on  the  market  days,  for  the  use  of  the 
parish ;  and  that  the  remaining  ^d.  is  due  to  and  has 
been  received  by  the  last-mentioned  householders  and 
inhabitants,  it  is  then  enacted,  for  the  better  carrying 
into  execution  the  purposes  of  the  act,  that  from  and  after 
&c.,  there  shall  be  paid  to  ibe  receiver  or  receivers,  col- 
lector or  collectors,  to  be  appointed  by  the  said  com- 
missioners, **  for  every  cart  or  waggon  loaded  with  hay, 
which  shall  be  brought  into  the  said  parish  for  sale  on 
the  usual  market  days,  and  sold  or  exposed  to  sale,  the 
aforesaid  sum  of  6df.  in  lieu  of  all  odier  tolls  which  are 
or  shall  be  authorised  to  be  taken  and  collected,  the 
said  receiver  or  receivers,  coUector  or  collectors,  paying 
thereout  to  the  lord  of  the  said  manor,  or  such  other 
person  as  shall  be  owner  or  proprietor  of  the  said 
market  for  the  time  being,  or  such  person  or  persons 
as  shall  be  appointed  by  him  or  them  to  receive  the 
same,  the  sum.  of  2d.  clear  of  all  charges  and  expenses, 

for 


918  CASES  IK  EASTEK  TERM 

1896.        for  every  cart  or  waggon  loaded  with  hay,  which  shall 
"  be  brought  into  the  said  parish,  and  sold  or  exposed 

agmna        to  sale  on  the  usual  market  days  as  aforesaid/' 

Xicxxu> 

Section  84.  enacts,  for  defraying  the  changes  at- 
tending the  execution  of  the  powers  of  this  ac^  that 
a  rate  or  assessment,  over  and  above  those  now  payable, 
shall,  once  or  oftener  in  every  year,  be  made  and  as- 
sessed by  the  commissioners  upon  all  persons  ^who 
do  or  shall  inhabit^  holdy  occupy^  possess^  or  etyo;/  amf 
houscj  shcp^  warehouse^  cellar^  vaulif  or  other  tene-' 
meni  naithin  the  said  street"  for  raising  such  a  sum 
as  the  commissioners  shall  think  needful,  so  as  such 
rate  or  rates  do  not  in  any  year  exceed,  in  the  whole. 
Is.  6cL  in  the  pound  <^of  the  yearly  rents  or  yearly 
values  of  such  houses^  shopSf  warehouses,  cellars^  vaults, 
or  other  tenen^erUs  or  hereditaments  respectively;  and 
that  all  and  every  tenant  of  every  house,  shop,  voarehause, 
cellar,  vault,  or  other  tenement  or  hereditament,  shall  and 
may  deduct  one  third  of  such  sum  as  shall  be  so  as- 
sessed," out  of  his  rent,  and  ^^the  landlord  and  land- 
lords, owner  or  owners  of  such  premises**  are  required  to 
allow  such  deduction,  on  the  residue  being  paid. 

Stat  46  G.  3.  c.  Ixxxix.  (local  and  personal,  public), 
<<  for  the  better  relief,"  &c  ^*  of  the  poor  within  the 
parish  of  St.  Maty,  Whitechapel,  in  the  county  of  Midr 
dlesex;  for  cleansing  and  lighting  the  squares,"  &c.  and 
keeping  a  nightly  watch,  and  for  raising  money  for  re- 
pairing certain  of  the  highways,  and  the  parish  church, 
enacts,,  by  sect  53,  *^  That  from  and  after  the  passing 
of  this  act,  the  rector,  churchwardens,  overseers  of  the 
poor,  and  vestrymeir  of  the  said  parish"  of  Whitechapd, 
^^  qualified  as  aforesaid,  shall  assemble'  and  meet  to- 
gether in  the  vestry-room  of  the  said  parish^  within" 

fourteen 
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fourteen  days  after  the  sums  to  be  levied  shall  have  been        1896* 

ascertained,  as  is  directed  to  be  done  annually  by  sect  52, 

"  and  the  said  rector,"  &c.  "  or  any  nine  or  more  of       agamti 

Ttamu 
them,  m  assembled,  shall,  and  they  are  hereby  required 

to  make  and  sign  three  distinct  rates  or  assessments,  not 
exceeding  the  amount  of  the  respective  sums  so  settled 
and  ascertained,  upon  all  and  every  the  person  and 
persons  who  do  and  shall  inhabit,  hold,  ocaqy,  possess, 
or  enjoy  any  land,  house,  shop,  warehouse,  or  other  build- 
it^,  tenement,  or  hereditament;  (that  is  to  say),  one  rate 
or  assessment  for  the  relief,  maintenance,  regulation, 
and  employment  of  the  poor  of  the  said  parish ;  and 
also  for  paying"  (composition  money  to  the  trustees 
under  a  certain  highway  act) ;  *^  one  other  rate  or 
assessment  for  defraying  the  expenses  of  the  repairs  of 
the  said  parish  church,"  and  for  payment  of  certain 
annuitants  charged  thereon ;  '*  and  one  other  rate  or 
assessment  for  cleansing  and  lighting  the  squares, 
streets,"  &c^  *^  and  regulating  a  nightly  watch,  and 
repairing  the  highways  within  such  parts  of  the  said 
parish  as  are  not  within  the  said  liberties  of  his  Ma- 
jesty's Tower  of  London,  and  city  of  London  ;  such  last 
mentioned  rate  to  be  a  pound  rate  upon  or  according 
to  the  annual  rent  or  value  of  all  messuages,  lands, 
tenements,  and  hereditamtnts,  as  shall  be  held  or  occu^ 
pied  within  such  parts  of  the  said  parish  as  are  not  within 
the  said  liberties,  provided  that  the  same  does  not 
exceed  in  any  one  year  the  sum  of  Is.  Sd.  in  the  pound 
upon  such  messuages,  lands,  tenements,  and  heredita- 
ments." 

Sect  60.  enacts  that  the  rates  to  be  made  and  as- 
sessed as  aforesaid,  for  the  relief  of  the  poor,  **  shall  be 
received,  collected,  levied,  and  recovered  in  such  and 

the 
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1886.  At  ftamc  manuer  «8  fates  and  assessmentB  made  for  the 
*"*"*  relief  of  the  poor  are  directed  to  be  levied  and  recovered 
^igmnM  by  the  said  act  passed/'  &c  (43  Eliz.  c.  S.),  «*  or  by 
any  subseqaent  act  or  acts  relating  to  the  relief  of  the 
poor;  and  snch  said  several  methods  of  levying  and 
recovering  the  said  rates  or  assessments  for  the  relief 
maintenaDCe,  and  employment  of  the  poor,  shall  and 
th^  are  hereby  declared  to  be  the  legal  methods  of 
enforcing  the  rates  or  assessments  directed  to  be  made 
in  pursuance  of  the  said  act  for  the  relief,  maintenance, 
and  employment  of  the  poor  of  the  said  parish,  as  folly 
and  efiectually  as  if  such  ways  and  methods  v^ere  re-* 
peated  and  re-enacted  in  the  body  of  this  act" 

Other  clauses  of  the  two  lo^l  acts  were  stated  in  the 
ease,  which  it  is  unnecessary  to  notice  further  Aan  as 
they  are  adverted  to  in  the  argument. 

The  plaintiff  is  lord  of  the  manor  of  Stepney^  and 
owner  of  the  market  above  moitioned ;  and,  during  the 
time  for  which  the  after-mentioned  rates  were  mad^  he 
received  the  sums  of  2d.  payable  to  the  owner  i^  the 
market  under  stat.  1 1  G.  3.  c.  15.  s.  38.  There  was  no 
ground  for  ratmg  the  plaintiff,  unless  he  was  rateable 
<<  in  respect  of  the  market,  or  the  said  money  payment 
in  lieu  of  toll." 

The  case  stated  that  the  rector,  8cc,  assembled  accord- 
ing to  Stat.  WG.S.  c.  Ixxxix.  above  mentioned, duly  made 
^d  signed  three  distinct  rates  or  assessments  (not  ex* 
ocNMJingtlie  sums  settled  and  ascertained  according  to  the 
statute),  <^  upon  all  and  every  the  person  or  persons  who 
did  inhabit,  hold,  occupy,  possess,  or  enjoy,  any  land, 
house,  shop,  warehouse,  or  other  building,  tenement,  or 
hereditament,  and  among  others  upon  the  said  plaintiff," 
as  lord  of  the  manor  and  owner  of  the  market,  in  respect 

of 
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of  the  said  sum  of  2d,  for  every  cart  or  waggon,  Icci        1886. 
One  of  the  rates  to  which  he  was  assessed  was  for  ibA 
relief  of  the  poor  and  other  purposes ;  the  other  rate,  ib» 
cleansing  and  lighting  the  squares,  streets,  8ce.,  and  ro^ 
pairing  the  highways.     The  rates  were  duly  allowed  and 
published.     The  plaintiff  not  having  paid  the 
assessed  upon  him  by  these  rates,  his  goods  (after 
mons,  8tc.)  were  distrained  upon  by  virtue  of  two  waN 
rants  under  the  hands  and  seals  of  the  defendants,  justices 
of  Middlesex* 

The  question  for  this  Court  was,  whether  the  plaintiff 
was  liable  to  either  of  the  two  rates  on  account  of  tlM 
sums  of  Qd.  payable  to  him  as  above  stated. 

Sir  W.  W.  FbUett,  for  the  plaintiff.  The  plaintiff,  tf 
rateable,  can  only  be  so  by  force  of  the  local  acts, 
inasmuch  as  Ke  is  not  shewn  to  be  an  inhabitant  of 
the  parish,  or  to  occupy  any  real  property  within  itk 
Neither  the  market  toll  nor  the  payment  in  lieu  of  it 
under  stat.  11  G,S.  c.  15.  could  make  him  an  occupier 
within  stat.  43  Eliz.  c.2.  5. 1. ;  Rex  v.  Bell  {a),  (This 
point  was  conceded.)  Then  the  plaintiff,  if  liable  to 
rate,  must  be  so  under  staU  46  6.  8.  c.  Ixxxix.  5<  5S, 
as  holding,  occupying,  possessing,  or  enjoying  an  '*  he* 
reditament"  in  the  parish;  but  by  stat.  11  G.  3.  r.  15. 
the  toll  formerly  payable  to  the  lord  is  vested  in  th^ 
commissioners  appointed  by  that  act;  they,  if  any  per* 
son,  would  be  the  rateable  occupiers :  the  plaintiff  merely 
receives  the  2d.  from  them  as  part  of  a  sum  which 
comes  to  their  hands  to  be  distributed.  He  has  no 
power  to  demand,  or  to  receive  it,  but  through  them* 
But  further^  the  statute  of  46  6.  8.  was  not  intended  to 

{a)  5U.i  S,  221.  ^ 
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1836.       impose  a  new  liability  on  any  person;  its  object  was 
merely  to  establish  a  mode  of  rating.    <^ Tenement" 
and  <*  hereditament,"  in  section  SS^  are  not  to  be  taken 
in  the  widest  legal  aexhse^  but  as  limited  to  matters  i^ua- 
dem  generis  with  ^*  land,  house,  shop,  warehouse  or 
other  building,"  mentioned  just  before.    These  words 
would    have    been    unnecessary  if  '* tenement"   and 
**  hereditament "  had  been  used  in  the  lai^gest  sense. 
And  the  final  clause  of  sect  55.  speaks  of  all  ^*  mes* 
suages,  lands,  tenements^  and  hereditameniSy"  whidi  shall 
be  '*held  or  occupied  within  such  parts  of  the  said 
parish,"  &a,  evidently  omtemplatii^  somftthing  local 
and  corporeal*    IPaUeson  J.  That  clause  refers   only 
to  the  third  of  the  rates  mentioned;  but  the  prior 
clause  must,  to  make  sense  of  it,  be  read  with  a  refer- 
ence to  this,  for,  without  such  reference,  there  is  no 
local  limit  given  within  which  the  persons  inhabiting  or 
holdmg  any  land,  house^  &c«,  shall  be  Uable  to  rate.] 
Sect.  34.  of  the  former  stat.,  11  G.  3.  c.  15.,  which  relates 
to  the  raising  of  rates  for  the  purposes  of  that  act,  evi- 
dently uses  the  words  ^^ tenement"  and  ^*  hereditament" 
in  the  limited  sense  here  contended  for;  and  sect  SS. 
speaks  of  **  cellars,  vaults,  and  other  places,  belonging 
to  any  house,  shop,  warehouse,  or  tenement/'     Sect.  6§. 
of  Stat  46  G.  3.  c.  Ixxxiz.  gives  certain  powers  to  die 
overseers,  **  in  order  to  avoid  the  loss  which  frequent^ 
happens  by  tenants  or  occupiers  of  houses,  tenements,  or 
hereditaments,   quitting  and  removing  from  the  same 
before  the  quarter  day  on  which  the  rates  or  assess- 
ments, charged  by  virtue  of  this  act,  on  the  said  houses, 
tenements,  or  hereditaments  "  become  due.     And  the  two 
words  are  used  in  the  same  limited  sense  in  sections  69, 
70,  and  71.,  which  also  regard  the  rates.    Bex  v.  The 
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Manchester  and  Salford  Waterworks  Company  {a)  and        ^^^* 
Bex  ▼•  Mosley(b)  are  instances  in  which  the  word     q^j^mbwskm 
"tenements"  has  been  held  to  take  a  qualified  sense      twwJw. 
from  the  words  with  which  it  was  associated.     In  this 
case  very  plain  words  should  be  pointed  out,  to  burden 
the  owner  of  the  market  with  charges  to  which,  unless 
by  the  local  act,  he  is  not  liable. 

Sir  Jchn  Campbell^  Attorney-General,  contrik.     The 
only  question  is,  the  meaning  of  "  hereditament"  in  stat. 
46  G.  3.  c.lxxxix.  s.SS,i  it  cannot  be  contended  that 
these  payments  are  within  stat  48  EUz,  c.  2.  5. 1.     The 
words  in  the  present  act  are  different  from  those  of  the 
statute  referred  to  in  Bex  v.  The  Manchester  and  Sal^ 
ford  Waterworks  Compamf  (a),  and  Bex  v.  MosUy  (&) : 
here  the  assessments  are  to  be  made  on  all  persons  who 
^  inhabit,  hold,  occupy,  possess,  or  enjoy  any  land, 
house,  shop,  warehouse^  or  other  building,  tenement  or 
hereditament ;  **  the  words  being  apparently  meant  to 
be  taken  reddendo  singula  singulis.      It  is  said  that 
the  clause  ought  not  to  be  construed  favourably  to  the 
imposing  of  a  new  burden ;  but  there  is,  in  principle, 
no  reason  against  charging  the  property  in  question 
as  well  as  property  of  other  kinds,  and  the  lord,  who 
by  stat*  II  G.  3.  c.  IS.  s.  SS.^  is  in  the  situation  of  a 
cestui  que  trust  with  respect  to  it,  is  the  person  who  in 
justice  ought  to  be  charged;  not  the  commissioners, 
who  derive  no  benefit  from  it     Not  only  the  mainten- 
ance of  the  poor,  but  the  cleansing  and  watching  of  the 
atreets,   and  repair  of  the  highways,  are  matters  in 
which  the  owner  of  this  market  has  an  interest,  and 

(a)  iB.ta€aO.  (6)  9P.f  C.  9S6. 
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1M6*       to  which  he  ought,  in  jtt9Uce»  to  oonlribiile.    Th«  coo* 
9tractioD)  therefore,  of  the  rating  clause  ought  Bot  lo 

agaiHit       he  limited  withoiit  dear  words  having  that  e£kct.    In 
Bex  y.  The  Trusiees  Jar  paving  Shr€msbwy{a),  wba<e 
the  worda  **  houses^  $hops>"  8(C^  were  followed  by  the 
words  '*  a&d  other  buildings  and  hereditaments^''  it  was 
contended  that  ^'  hereditaments  "  must  be  taken  to 
mean  hereditaments  ejusdem  generis  with  those  enu- 
merated before ;  but  the  Court  held  otherwite^    [Vole^ 
ridge  J.       The    previous    words    there    woidd  have 
restrained  the  construction,  but  for  the  exception  thflt 
followed.]    It  is  true  that,  ia  both  the  present  locd 
acts,  the  word  ^  hereditament "  ia  sometimes  used  to 
denote  such  as  are  corporeal;  but^  where  that  is  the 
case,  the  context  shews  clearly  that  it  is  meant  to  be  so 
applied ;  and  in  local  acts  the  same  word  is  frequently 
used  in  different  senses.  The  final  clause  of  stat.  46  6«9« 
c.  Ixxxix.  s.  53.,  which  speaks  of  ^^  messuages,  land% 
tenements,  and    hereditaments»"    *^  held  or  occqiied 
within  such  parts  of  the  said  parish,''  &c»».  refers  at  aU 
events,  but  to  one  of  three  rates ;  there  is  no  gronod 
for  saying  that  it  limits  the  prior  clause  of  the  sane 
section,  which  speaks  generally  of  hereditaments  ^joyed* 
It  may  more  reasonably  be  contended  that  the  latter 
clause,  by  implication,  extends  to  die  general  descripdon 
of  hereditaments  mentioned  in  the  provions  one.    IPtiUe^ 
son  J.  The  first  clause,  taken  alone,  has  no  local  limit  j 
it  may  comprehend  ell  persons  throu^out  the  king* 
dom.]   It  must  be  supposed  that  that  limit  is  meant  irfiich 
would  be  the  reasonable  one.    In  Sle^  v.  The  Mm* 
chegter  and  Salford  WaUrmxrks  Compa^g  (6),  BayUif  J» 
relied  upon  the  object  contemplated  by  the  act  there  in 

(a)  ^B^^Ad.  816^  (6)  1  £.  j-  C  633. 
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question,  and  argued  that  property,  which  the  act  was  18S6. 
not  intended  to  benefit,  did  not  fall  under  its  burdens. 
That  argument  cannot  be  used  for  the  plainti£P  here. 
In  the  subsequent  case,  lUx  ▼.  Madey  (a),  where  the 
same  enactment  was  to  be  construed,  the  question  was 
considered  as  res  judicata. 

Sir  W.  W.  FoUeH^  in  reply.  The  distinction  taken 
between  the  words  now  in  question  in  46  Q.  3.  c.  Ixxxix. 
s.  58.,  and  the  enacting  words  discussed  in  the  two 
cases  last  cited,  did  not  form  part  of  the  ground  of  de- 
cision in  those  cases.  And  the  word  **  tenants  "  there 
would  have  included  the  persons  holding  or  enjoying 
incorporeal  hereditaments,  if  the  enactment  had,  in 
other  respects,  been  framed  so  as  to  include  them. 
The  decision  in  Rex  v.  The  Trustees  Jbr  pavit^  Shrews- 
bury  {b)  turned  upon  the  exception  following  the  words 
<<  and  hereditaments."  So  far  as  it  bears  on  the  pre« 
sent  case,  it  is  favourable  to  the  plaintiff.  From  sect. 
60  of  Stat  46  G.  2.  c.  Ixxxix.  it  appears  that  the  legis- 
lature had  Stat.  43  Eliz,  c.  2.  in  view ;  and  it  may  be 
inferred  that  they  did  not  mean  to  introduce  liabilities 
not  contemplated  by  that  act. 

Lord  Denman  C.  J.  I  think  the  plaintiff  is  entitled 
to  judgment  It  is  true  that  he  does,  in  one  sense  of  the 
words  used  in stat  46  G.  3.  c.  Ixxxix.,  "enjoy"  a"  here- 
ditament"; but  we  must  take  the  words,  as  was  done  in 
Bex  V.  TTie  Manchester  and  Salford  tVatetioDarks  Com- 
pany  (c)  and  Rex  v.  Mosley  {a\  with  reference  to  the 
other  words  used  in  the  same  part  of  the  act.     The 

(a)  2  J9.  ^  C.  S236.  (b)  ^  B.  ^  Ad,  216.  (c)  1  B.  f  C.  630. 
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1856.       words  now  in  question  /*  inhabit,  ^Id,  occupy, 

or  enjoy  any  land,  house,  shop,  warehouse^  or  otk«r 
building,  tenement,  or  hereditament,"  are  Iaif^»  and  do 
they  should  be,  to  make  a  person  rateable  who  was  not 
so  under  the  statute  of  JBUaabetL  I  canaot  say  what 
would  be  rateable,  under  the  words  here  oaed  after 
**land,  house,  shop,  warehouse,  or  other  building," 
unless  it  were  the  kind  of  hereditaments  to  which  diis 
case  relates:  but  there  are  other  claiises  in  the  aol 
which  limit  the  sense ;  and  I  think  the  last  clause  of  sect 
68^  which  fixes  the  rate  there  mentioned  ^  upon  or 
according  to  the  annual  rent  ot  value  of  all  messuages, 
lands,  tenements,  and  hereditaments,  as  shall  be  heU 
or  occupied  within  such  parts  of  the  said  parish  as  are 
not  within  the  said  liberties,"  shew  that  the  formtf 
more  general  words  apply  only  to  what  may  be  the 
subject  of  corporeal  occupation.  It  is  true  that  this 
language  occurs  with  reference  to  one  rate  only }  but  it 
would  be  irrational  to  suppose  that  the  words  were  used 
for  the  purpose  of  excepting  the  payments  for  market 
toll  from  that  particular  rate. 

LiTTLEDALE  J.  I  am  of  opiuiou  that  the  word  ^  fae<* 
reditament/'  in  section  5S  of  stat  46  G.  8.  c.  Ixxxix,  b 
to  be  confined  to  sudi  things  as  are  the  subject  of  actual 
occupation.  In  stat  11  6. 8.  e.  15.  s.  34i.,  it  is  clearly  so 
confined;  (his  Lordship  then  commented  on  thb  dause). 
And,  in  section  58.  of  the  subsequent  act,  the  last  dause 
difiers  from  the  previous  ones  in  which  "  hereditamests" 
are  mentioned,  if  that  word,  in  the  previous  clauses,  is  to 
have  the  extended  sense  which  has  been  insisted  upon. 
It  may  be  said  of  tolls  that  they  are  *^  hereditaments  ** 
to  be  "  held,"  according  to  the  language  used  in  the  last 
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of  sect  5Sf  but  the  words  *<  held  or  occupied  1S96. 
wkkki  such  parts  of  the  said  parish  "  imply  something 
locals  which  the  payments  in  question  are  not*  The 
direction  in  sect  60^  referring  to  the  statute  of  ElisKt^ 
beAf  b  general*  and,  in  the  absence  of  any  provision  to 
a  differem:  effiset^  shews,  I  think,  that  the  subject-matter 
of  reguktion  is  the  same  as  uyder  that  statute.  The 
present  act  does  not  seem  to  me  to  extend  it  In  sec* 
tiens  69,  70,  and  71»  '*  hereditaments '*  is  applied  to 
things  which  are  the  sul^ect  of  occupation.  The  word 
being  thus  confined  in  so  many  clauses,  I  think  that  the 
legislature  must  be  taken,  in  using  it,  to  have  contem«> 
pittled  those  things  only  which  are  the  subject  of  occu* 
paiioB.  There  does  not  appear  to  me  to  be  any 
intimation  of  a  design,  in  this  act»  to  make  persons 
liable  to  rates,  who  were  not  so  under  the  former  law, 

Pattbsoh  J.  I  think  the  plaintiff  is  dearly  entided 
to  iiecover.  He  was  not  liable  to  be  rated  for  the  tolls 
down  to  1770,  nor  does  anything  appear  in  the  statute 
1}  G.3.  c.  15.,  passed  in  that  year,  which  could  render 
him  liable  in  respect  of  the  payments  to  be  made  to  him 
under  that  statute.  We  are  then  ctf  led  upon,  ander  the 
subsequent  act,  to  introduce  such  a  liability  by  virtue  of 
the  word  ^hereditament"  But  die  rate  authorised  by 
the  clause  in  which  that  word  occurs  is  a  new  rate,'  sane* 
tioned  by  a  local  and  personal  act,  which  passed,  as  far  as 
we  know,  behind  the  back  of  the  owner  of  this  market ; 
and  I  cannot  believe  that,  in  an  act  so  brought  in,  such 
an  intention  was  entertained.  If  it  was,  it  is  strange 
that  the  words  should  not  have  been  clearer :  for  words 
intended  to  lay  a  charge  on  the  subject,  which  he  was 
not  liable  to  before,  ought  to  be  clear  and  intelligible. 
S  P  2  If 
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18S6.  If  *<  hereditament,"  in  the  clause  in  question,  meaot 
hereditaments  generally,  why  was  the  previous  enume- 

^iu$ut  ration  made?  I  think  that  **  hereditament''  here  means 
things  ejusdem  generis  with  those  previously  memiooe^ 
according  to  the  mode  of  construction  adopted  in  Bex  v. 
The  Manchester  and  Salfard  Waterworks  CaagfOfffJ^ 
and  Bex  v.  Modey{b).  In  Bex  v.  The  TruUees  fir 
paving  Shrewsbury {c)  the  word  <*  hereditaments'*  wu 
not  taken  in  a  sense  extending  beyond  the  deBcriptioiis 
of  property  with  which  it  was  associated ;  the  propertgr 
vheld  rateable  was  ejusdem  generis  with  **  meadows  and 
pastures."  We  are  not,  therefore,  obliged  to  adopt  a 
construction  of  the  clause  now  in  question  which  would 
be  contrary  to  the  ordinary  meaning  of  the  langaage 
used,  and  to  justice  and  fairness. 

Coleridge  J.  It  seems  conceded,  on  the  one  side, 
that  *^ hereditament"  may  mean,  and,  on  the  other,  that 
it  does  not  necessarily  mean,  the  kind  of  property  now 
in  question.  The  onus  of  shewing  what  is  its  proper 
sense  in  the  present  case  lies  upon  those  who  seek  to 
impose  a  new  burden.  In  stat.  11  G.  3.  c.  15.,  the 
thirty-fourth  section,  which  imposes  the  paving  rate, 
uses  the  word  in  a  manner  evidendy  shewing  that  SQme- 
thing  corporeal  and  local  is  intended.  And  it  is  clear^ 
used  in  a  like  sense  in  the  latter  part  of  section  55  of 
Stat.  46  G.  S.  c.  Ixxxix.  I  thbk,  therefore,  that  tb^ 
defendants  fail  in  making  out  that  the  l^islature  uses 
the  word  in  the  sense  which  they  would  ascribe  to  it 

Judgment  for  the  pkuptiC 

(a)  IB,4;C  630.  {b)  8  J9.  f  C.  296.  (c)  SB.fjtd,  816. 
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The  King  againstThe  Inhabitants  of  Oldland.  ^f^^"^' 

^^N  appeal  against  an  order  of  two  justices  removing  -M^"*^  "•^ 

Samuel  Vox  from  the  parish  of  Monythusloyne  in  with  an  ac- 
the  county  of  Monmouth  to  the  hamlet  of  Oldland  in  resident  in  at., 
the  parish  of  Bilton^  Gloucestershire^  the  sessions  con-  himcharg«bl^ 
firmed  the  order,  subject  to  the  opinion  of  this  Court  ji^^^"-'^. 
on  the  following  case :  —  5^«  Pf  "P*' 

°  being  inca- 

Some  considerable  time  before  the  happening  of  the  p«bieofre- 

"  moval  in  go»- 

accident  after-mentioned,  the  pauper,  being  then  settled  wquenceof  the 

accidentt  an 

hn  the  hamlet  of  Oldland^  resided  in  the  parish  of  Ma-  order  of  re- 
mfthusUyne  for  the  purposes  of  his  employment  after-  nude,  and  im. 
mentioned;   and  he  continued  so   to  reside  there  till  ^ndedVueld 
the  time  of  the  making  of  the  order  appealed  against.  J^  s^gs. 
Durinff  his  residence  in  M.  he  was   employed  in  a  ^  ^^*' ':  ?•» 

®  *^     ^  0.  was  liable 

colliery  there ;  and,  in  the  course  of  such  his  employ-  to  the  expenses 

incurred  by  M, 

ment,  he,  on  the  29th  of\  May  1832,  met  with  an  after  the  order. 
accident  by  which  his  thigh  bone  was  broken.  He 
was  thereupon  carried  to  the  nearest  and  most  con- 
venient dwelling  house  in  M. ;  a  surgeon  was  sent  for 
by  the  parish  officers  of  that  parish :  and  the  expense 
of  10/.  2s.  6d.  was  afterwards,  and  by  reason  of  the 
accident,  incurred  by  them  in  his  cure  and  maintenance. 
The  pauper  had  not  before  been  chargeable  to  3f. 
On  SOth  of  May  1832,  the  pauper  then  being,  by 
reason  of  the  accident,  incapable  of  being  removed, 
or  of  being  brought  before  a  justice  for  that  purpose 
without  endangering  his  life,  his  examination  was  duly 
taken ;  and  thereupon  the  order  in  question  was  made 
by  two  justices  of  the  county  of  Monmouth ;  and  an 
y  S  P  3  order 


Oldlakb. 
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1896.        order  of  suspension  was  immediately  indorsed  thereon 

by  the  said  justices.     On  81st  of  October  following, 

agmnd       the  pauper  beinir  fit  to  be  removed,  the  same  justices 

The  Inhabit-  . 

ants  of  took  ofi^  the  suspension,  and  made  an  order  on  the 
appellants  to  pay  10/.  25.  6d.  for  the  expenses  in- 
curred under  the  suspension  of  the  first  order  as 
aforesaid. 

The  question  for  the  opinion  of  the  Court  was, 
whether,  at  the  time  of  the  order  of  removal^  ^ 
pauper  was  removable  from  Monyihudoiyne  so  as  to 
charge  the  appellants  with  the  costs  incurred  under  the 
suspension. 

Greavet  (with  whom  was  Talbot)^  in  support  of  the 
order  of  sessions,  after  referring  to  stat  35  6.  8.  c.  101. 
tt.  1  and  2.  and  stat  13  &  14  C.  2.  c.  12.  $.  1.,  was 
stopped  by  the  Court. 

Sir  John  Campbell,  Attomey-Oeneral,  and  NtckoU, 
cojntriu  This  party  was  a  casual  pauper.  IPaUestm  J. 
Can  an  inhabitant  of  a  parish  be  a  casual  pauper  there?] 
In  2  2folari$  Poor  Lam^  437.  (ed.  4th),  the  definition 
is  quite  general.  **  Where  a  poor  person,  not  settled  in  a 
parish)  becomes  chargeablet  from  accident,  sudden 
calamity,  or  any  other  circumstance,  he  falls  withm  die 
description  of  casual  poor,  and  the  parish  in  which  he 
is  detained  becomes  bound  to  relieve  and  take  care  of 
him."  In  4  Chitt^s  Bum's  Justice^  p.  284,  Poor,  ch.  iiu 
8.  1.  it  is  said  (a),  "  Whoever  is  by  sudden  emergetuy  or 

iorgent 

(a)  2«th  ed.  In  tha  2SUi  edition  of  the  nme  woik  (ch.  I.  ii.  15.  i. 
^1.  tv.  p.  S9*)  the  follovrtng  dittinction  is  dimwn :  —  "  It  is  tme^  that 
where  an  inhabHteaU  of  the  parish  is  so  afflicted,  an  order  for  his  renoval 
may  be  obtained,  and  execution  of  it  suspended,  and  then  the  ezpensfs 

.  incurred 
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itfgcN^  distress  deprived  of  the  ordinary  means  of  sub^  1836. 
aifitence,  has  a  right  to  resort  for  immediate  relief  to  the 
overseers  of  the  poor  of  the  parbh  in  which  he  may  happen  agaifm 
to  be  at  the  time  when  he  is  thus  bereft  of  support,  whe*  jnu  of 
ther  he  has  acquired  a  settlement  there  or  not ;  and  it  is 
the  bounden  duty  of  the  overseers  immediately  and 
without  waiting  for  an  order  of  relief,  to  render  the 
aeoesasry  assistance  in  such  cases.  There  is  no  statute 
in  express  terms  to  this  effect,  but  it  is  clearly  implied 
by  various  enactments,  regulating  the  mode  of  administerT 
ing  the  parish  funds,  and  authorising  justices  of  the  peace 
to  enforce  this  obligation  upon  overseers  when  they 
refuse  relief  to  destitute  applicants.''  This  applies  as 
strongly  when  the  pauper  is  resident,  without  being 
actually  settled,  in  the  parish,  as  when  he  is  casually 
passing  through  it  at  the  time  of  the  accident.  It  is 
added,  in  the  same  book,  *^  It  is  true  that  the  parish 
upon  which  such  demand  is  made,  may  in  ordinary 
cases  get  rid  of  the  burthen  by  an  order  of  removal, 
when  the  pauper  has  a  known  settlement  elsewhere. 
But  ndief  in  the  meantime  cannot  lawfully  be  denied  to 
the  absolutely  necessitous,  and  when  the  necessity  arises 
from  bodily  accident,  or  any  sudden  calami^  which 
renders  the  removal  of  the  pauper  dangerous  or  im- 
proper, the  parish  in  which  the  accident  has  happened, 
must  bear  the  charge  of  his  support  during  his  illness 


incurred  will  be  repaid*  by  the  parish  in  which  the  pauper  it  settled,  if 
he  was  afterwards  reoioved  to  it.  But  no  such  order  can  be  obtained, 
where  the  pauper  was  accidentally  in  the  parish,  and  has  not  come  there 
to  settle.  Without  such  order,  the  parish  in  which  the  accident  happens 
has  no  legal  chum  on  the  parish  in  which  the  pauper  is  settled ;  but  if  an 
overseer  authorises  directly  a  surgecm  to  attend  a  non-resident  parishioner, 
he  is  liable  to  the  surgeon.** 


3  P  4  and 
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I8SS.       impose  a  new  liability  on  any  person;  its  olgect  was 
"        merely  to  establish  a  mode  of  rating.     "Tenement" 
_agtuHit       and  "  hereditament,"  in  section  SS^  are  not  to  be  taken 
in  the  widest  legal  sense,  but  as  limited  to  matters  gua- 
dem  generis  with  "  land,  house,  shop,  warehouse^  or 
other  building,''  mentioned  just  before.    These  words 
would    have    been    unnecessary  if  ^tenement"   and 
**  hereditament "   had  been  used  in  the  largest  sense. 
And  the  final  chtuse  of  sect.  6$.  speaks  of  all  '*  mes- 
suages, lands,  tenements^  and  hereditaments^*  whidi,  shall 
be  "held  or  occupied  within  such  parts  of  the  said 
parish,"  &&,   evidently  contemplating  something  Uxal 
and  corporeal.    [PaUeson  J.  That  clause  refers  only 
to  the  third  of  the  rates  mentioned;  but  the  prior 
clause  must,  to  make  sense  of  it,  be  read  with  a  refisr* 
ence  to  this,  for,  without  such  reference,  there  is  no 
local  limit  given  within  which  the  persons  inhabiting  or 
holding  any  land,  house,  &c.,  shall  be  liable  to  rate.] 
Sect  34.  of  the  former  stat^  1 1  6. 3.  c,  15.,  which  relates 
to  the  raising  of  rates  for  the  purposes  of  that  act,  evi- 
dently uses  the  words  "tenement"  and  "  hereditament" 
in  the  limited  sense  here  contended  for ;  and  secL  3S. 
speaks  of  "  cellars,  vaults,  and  other  places,  belonging 
to  any  house,  shop,  warehouse,  or  tenement.**     Sect  68. 
of  Stat  46  G.  3.  c.  Ixxxix.  gives  certain  powers  to  the 
overseers,  "  in  order  to  avoid  the  loss  which  freqnentfy 
happens  by  tenants  or  occupiers  of  houses,  tenements,  or 
hereditamentSj   quitting  and  removing  from  the  same 
before  the  quarter  day  on  which  the  rates  or  assess- 
ments, charged  by  virtue  of  this  act,  on  the  said  houses, 
tenements,  or  hereditaments  "  become  due.     And  the  two 
words  are  used  in  the  same  limited  sense  in  sections  69, 
70,  and  7L,  which  also  regard  the  rates,    Bex  v.  The 

Manchester 
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Manchester  and  Salford  Waterworks  Compare  {a)  and        ^^^^* 
Bex  V.  Mosley{b)  are  instances  in  which  the  word     q^jjomqokx 
"tenements"  has  been  held  to  take  a  qualified  sense      x'lS^ 
from  the  words  with  which  it  was  associated.     In  this 
case  very  plain  words  should  be  pointed  out,  to  burden 
the  owner  of  the  market  with  charges  to  which,  unless 
by  the  local  act,  he  is  not  liable. 

Sir  John  CampbeUj  Attorney-General,  contrik.    The 
only  question  is,  the  meaning  of  **  hereditament"  in  stat. 
46  G.  3.  c.  Ixxxix.  s.  53. ;  it  cannot  be  contended  that 
these  payments  are  within  stat  43  Eliz.  c.  2.  s.  1.     The 
words  in  the  present  act  are  different  from  those  of  the 
statute  referred  to  in  Rex  v.  TTie  Manchester  and  Sal" 
ford  Waterworks  Compamf  {a\  and  Rex  v.  Mosley  (6) : 
here  the  assessments  are  to  be  made  on  all  persons  who 
^  inhabit,   hold,  occupy,  possess,  or  enjoy  any  land, 
bouse,  shop,  warehouse,  or  other  building,  tenement  or 
hereditament ; "  the  words  being  apparently  meant  to 
be  taken  reddendo  singula  singulis.      It  is  said  that 
the  clause  ought  not  to'  be  construed  favourably  to  the 
imposing  of  a  new  burden ;  but  there  is,  in  principle, 
no  reason  against  char^g  the  property  in  question 
as  well  as  property  of  other  kinds,  and  the  lord,  who 
by  stat  II  G.  3.  c.  15.  &  38.,  is  in  the  situation  of  a 
cestui  que  trust  with  respect  to  it,  is  the  person'  who  in 
justice  ought  to  be  chai^ged ;  not  the  commissioners, 
who  derive  no  benefit  from  it     Not  only  the  mainten- 
ance of  the  poor,  but  the  cleansing  and  watching  of  the 
streets,    and  repair  of  the  highways,  are  matters  in 
which  the  owner  of  this  market  has  an  interest,  and 

(a)  iB.^C.  6S0.  (ft)  %B.^C.  826. 

to 
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ltS6»  was  not  removable  id  eonaequenoe  of  the  chargeabUoen 
arising  froiB  the  acoideot.  It  is  true  that  that  case  was 
deckled  on  the  ibseiiee  of  animus  morandi;  but  at  least 


HmKixo 


Of«b4in». 


•Tbt  Inhalilt- 

»of       it  shews  that  the  charge -falls  on  the  parish  where  the 

accident  happens :  and  in  4  Chitt^s  Burth  p*  957.  (ff ) 
this  remark  is  made  on  the  case: — ^^But  it  is  evident 
that  the  learned  Judge"  {Le  Blanc  J.)  *'cooId  not 
mean  thait  the  eiqaenses  incurred  in  a  sickness  or  ia- 
firmity,  produced  by  sudden  accident^  should  be  defrayed 
by  the  pauper's  own  parish/^  In  Rex  v.  St.  LttfDrenet 
Ludlam  (b)  it  was  held  that,  in  case  of  accident,  the 
expenses  could  not  be  thrown,  by  the  parish  to  which 
the  pauper  was  conveyed,  on  the  parish  where  he  was 
settled,  by  making  an  order  of  removal  and  suspending 
it  There  also  there  was  certainly  no  animus  morandi; 
but  the  case  shews,  as  before,  the  liability  of  the  parish 
where  the  pauper  Is.  The  inference  drawn  from  all  the 
cases  in  4  Chith/s  Bum,  p.  237.  (c)  is  this; — <<  The  various 
dicta  upon  this  subject  seem  to  establish  that  a  pauper, 
become  so  under  such  circumstances,  obtains  a  settiement 
pro  tempore,  in  the  parish  where  the  acoident  has  left 
him  to  be  relieved  /  and  that  his  settlement  in  his  own 
parish  is  suspended  till  the  cause  of  its  interruption  is 
removed."  Indeed  it  is  doubtful  whether  the  words  <^ 
Stat.  85  G.  3.  f.  101.  5. 2.,  ^<  sickness  or  other  infirmity," 
comprehend  a  casualty  like  this.  In  ordinary  language 
diey  could  not  And  in  an  earlier  statute,  in  pari 
materia,  stat  33  G.  3.  c.  83.  s.  88.,  the  cases  are  dis- 
tinguished ;  the  words  are  ^*  meeting  with  any  accklent, 
or  being  afflicted  with  any  dangerous  sickness  or  bodily 


(a)  Cb.  lii.  8.  I.  (ed.  36thO 
(c)  Ch.  iu.  8.  1.  (ed.  SSth.) 


infirmity." 
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infirknity.''    The  moral  oUigation  seems  here  peculiarly  J8S6* 

to  attach  to  the  parish  in  which  the  pauper  has  been  -.    ^^ 
resident*  and  which  has  had  the  benefit  of  his  serrices. 


Lord  Dbnman  C.  J.  I  cannot  feel  a  doubt  on  this 
case.  There  was,  as  the  law  once  stood,  a  danger  that 
a  pauper  might  be  removed  too  soon.  To  prevent  this, 
Stat.  S5  6.  8.  c.  101.  5.  2.,  required  that,  where  the 
paupei*  was  unable  to  travel,  by  reason  of  sickness  or 
other  infirmity  (which  I  take  to  extend  to  all  infirm- 
tties,  however  produced),  the  justices  should  suspend 
the  order ;  and  then  the  parish  to  which  the  suspended 
order  of  removal  is  made  is  to  pay  the  charges  occa- 
sioned by  the  suspension.  Bex  v.  St.  James  in  Bury 
St.  Edmunds  (a)  and  Tamlinson  v.  Bentall  (b)  are  inap- 
plicable X  the  pauper  here  had  come  to  settle.  All  that 
has  been  done  is  therefore  right;  and  the  settlement 
parish  must  pay  the  expenses. 

LiTTLBDALE  J«  It  1^  reasonable  that  these  charges 
during  the  suspension  should  be  paid  by  the  settlement 
parish.  I  cannot  assent  to  the  distinction  between 
infirmity  produced  by  sickness  and  that  produced  by 
accident.  Any  infirmity,  however  produced,  is  within 
the  meaning  of  the  act. 

Patteson  J.  I  am  of  the  same  opinion.  If  we  held 
otherwise,  we  should  be  acting  in  contradiction  to  the 
object  of  Stat.  35  G.  3.  c.  101.  The  second  section  re- 
cites that  poor  persons  are  often  removed  during  sickness 
to  the  danger  of  their  lives.     This  pauper  might  have 

(a)  10  Eatt,  25.  (b)  5  B,  ^  C,  738. 

been 
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1^^  been  removed)  but  for  the  danger  to  his  life  arising 
from  this  accident  He  had  oome  to, settle,  within  the 
meaning  of  stat.  IS  &  14  C  2.  c.  12.  $.  1.,  and  bad 


TlieKuio 


•ntiof        become    chargeable;    how,  is   immaterial.      He  was 


Outfjocv. 


therefore  liable  to  be  removed,  if  that  could  be  done 
without  danger.  It  is  the  very  case  prorided  for  by 
Stat  35  6.  S.  c.  101.  If  it  was  illegal  to  remote, 
before  that  statute,  it  could  not  be  less  illegal  after  it 
But  then  it  is  said,  that  the  parish  in  which  the  ac- 
cident haf^ns  is  liable :  true ;  it  is  so,  till  the  order  of 
removal,  whetlier  the  pauper  be  resident  there  or 
not  But,  if  the  accident  happens  in  a  parish  where 
he  is  not  resident,  there  is  no  power  of  removal, 
because  the  pauper  has  not  come  to  settle  within  the 
meaning  of  stat  IS  &  14  C.  2.  c.  12.  s.  1.  Then  it  is 
said  that  he  was  casual  poor.  If  casual  poor  mean  a 
pauper  not  resident  in  the  parish  where  he  meets  with 
the  accident,  I  agree  that  he  cannot  be  removed ;  but 
if  it  mean  a  person  meeting  with  an  accident  any  where, 
I  do  not  agree. '  A  pauper  is  never  casual  poor  in 
the  parish  where  he  resides ;  when  he  happens  to  be 
in  a  place  where  he  is  not  settled,  he  may  perhaps 
be  called  casual  poor,  but  I  think  that  he  is  not  so 
then,  properly  speaking. 

CoLERiOGE  J.  The  question  is,  whether  this  pauper 
was  casual  poor,  so  as  to  charge  the  appellant  parish. 
First,  was  he  *  removeable  ?  If  removeable,  he  must 
be  so  independently  of  stat  S5  G.  3.  c.  101.  Now, 
before  that  statute  two  magistrates  might  have  made 
an  order  to  remove  him ;  because  he  had  come  animo 
morandi,  and  was  chargeable.  Under  the  circumstances 
of  this  case,  such  removal  could  not  be  carried  into  efiect 

Till 
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dSt 


Till'  it  was  carried  into  effect,  the  expenses  were  tx>  be 
borne  by  the  parish  where  the  pauper  was ;  for  every 
parish  must  pay  for  its  own  paupers.  Then  stat  S6  6.  S. 
c.  101*1  did  not  give  a  power  of  removal  where  it  did 
not  exist  before ;  but  it  enabled  magistrates  to  suspend 
the  order,  and  charge  the  expenses  occasioned  by  the 
suspension  on  the  settlement  parish.  The  question  then 
is,  under  stat.  SB  G.  S.  c.  101.  s.  2.,  not  whether  it  was' 
proper  to  make  the  order,  but  whether  it  was  proper  to 
suspend  it:  of  that  1  cannot  doubt  This  infirmity 
made  just  one  of  the  cases  provided  for. 

Order  of  sessions  confirmed. 


IBSSk 
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The  King  against  The  Inhabitants  of  Ightuam.  ^^dnadaj^, 

Mtnf  4Ui. 


C\^  appeal  against  an  order  of  two  justices,  whereby  Th«* 

John  fVebb  was  removed  from  the  parish  oH  Ightham  order  of  i«- 

odotbI  which 

to  the  parish  of  Sundridg€y  both  in  the  county  oiKewL^  Mtumcdaiiim- 
the  sessions  quashed  the  order,  subject  to  the  opinion  ^^i^ce- 
of  this  Court  upon  the  following  case :  —  ,j^  "^  ^JJ7 

The  respondents  proved  a  settlement  by  birth  in  the  ^^^^^  *" 
appellant  parish.  The  appellants  set  up  a  subsequent  ^j!JP^*__^^ 
settlement  in  the  respondent  parish  under  the  following  ^th  ir.,  a 

carpenter,  ai 
apprenlioe, 
under  a  verbal  contract;  on  bit  leaving  IT.,  be  applied  tot  pauper  to  be  taken  in  hia 
place.     W,  Baid  be  would  take  no  more  apprentices  unless  thejr  would  agree  to  work  on 
his  land  as  weU  as  at  the  carpentry  business,  sajring,  *<  I  will  have  no  more  apprentices, 
unless  he  is  agreeable  to  do  other  work  as  well ;  1  wiU  take  him  to  do  work  as  a  servant." 
W,  occupied  three  ox  four  acres  of  hop  ground.     It  was  agreed  that  pauper  should  live 
with  W,  three  years,  to  learn  the  business  of  a  carpenter,  and  to  do  as  j  other  work  W,  re- 
quired: pauper  to  have  9i.  a  week  the  first  year,  lOt.  the  second,  lis.  the  third,  and  to 
be  paid  for  over  work  at  the  same  fates.     He  entered  into  W,*%  service  in  pursuance  of  the 
agreement,  boarding  and  lodging  at  his  own  eipense.     The  question  for  the  Court  was 
slated  to  be^  whether  the  pauper  acquired  a  setUement  by  living  with  W,  under  these 
circumstances ;  if  so,  the  oider  of  sessions  to  be  confirmed ;  if  not,  to  be  quashed. 
This  Court  quashed  the  order  of  sessions. 

circum- 
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IBS6*       cifcumstaooes.    Wittiam  Webb,  the  brother  of  the  pauper 
John  Webb,  worked  with  Wright,  a  carpenter  residing 


at  ^hlham,  as  an  apprentice,  for  three  years,  under  a 
iiitoo£  terbal  contract  of  apprenticeship,  and,  in  1804,  when 
the  pauper  was  about  twenty  years  old,  applied  to 
Wright  to  take  the  pauper  in  hb  place :  to  which  Wr^hi 
answered  **  No  f  that  he  would  take  no  more  three  yearsf 
apprentices  unless  they  would  agree  to  work  on  hb 
land,  as  well  as  at  the  carpentry  business.  **  I  will 
ha^«  no  more  apprentices  for  three  years,  nnless  he  b 
agreeable  to  do  other  work  as  well ;  I  will  teke  him  to 
do  work  as  a  servant/'  Wright  occupied  three  or  four 
acres  of  hop  ground.  William  Webb  assented ;  and  it 
was  agreed  that  the  pauper  should  live  with  Wright  for 
three  years,  to  learn  the  business  of  a  carpenter,  and  to 
do  any  other  work  he  required  him  to  do,  and  to  be 
paid  9s.  a  week  the  first  year,  105.  a  week  the  second 
year,  and  1  is.  a  week  the  third  year.  It  was  farther 
agreed  that,  if  the  pauper  did  any  over  work  at  any 
time,  he  was  to  be  paid  for  it  in  addition,  according  to 
his  rate  of  wages  at  the  time.  Wright  added  that  the 
pauper  might  have  Sundny  to  himseli^  if  he  asked  leave. 
The  pauper  entered  Wrighfs  service  in  pursuance  of 
this  agreement,  and  served  the  three  years^  boarding 
and  lodging  at  his  own  expense  with  a  journeyman  of 
Wrighfs. 

The  question  for  the  opinion  of  thb  Court  was,  whether 
the  pauper  acquired  a  setdement  in  Ightham  by  living 
with  Wright  under  the  circumstances  above  stated.  If 
the  Court  should  be  of  opinion  that  he  did,  then  the 
order  of  sessions  was  to  be  confirmed ;  if  the  Court 
should  be  of  opinion  that  he  did  not,  then  the  order  of 
sessions  to  be  quashed. 

Bodkin 
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TiieKim 


Bodkin  and  E*  Perty^  in  support  of  the  order  of  1M(L 
wsfsions*.  It  is.  a  question  of  fact  whether  there  Was  a 
hiring  and  service;  and  the  sessions,  by  quashbg  the 
order,  find  that  fieu^t  affirmatively ;  Res  v.  St*  Andrtm 
ike  Gr^atf  Cambridge  (a).  In  Bes  v.  Great  WiOtfard  (h) 
it  was  said  that  the  line  of  demarcation  was  not  plain 
betweea  cases  in  which  this  Court  was  and  was  not 
bound  by  the  finding  of  the  sessions :  but  it  appears, 
from  that  esse,  that  the  finding  will  be  supported  unlesH 
necessarily  wrong*  Here  the  facts  shew  a  hiring  and 
service.  The  master  repudiates  the  contract  of  appren** 
ticeship  and  insists  upon  the  pauper's  doing  work  as  a 
servant;  end  the  pauper  assents  and  works  accordingly* 
Be^p  V.  Combe {c)  will  be  relied  upon  on  the  other  side: 
but  there  it  appeared  that  the  alternative  of  apprentice* 
ship  and  service  had  been  expressly  put  to  the  parties, 
and  the  former  adopted.  In  Bex.  v.  EdingdU  {^)  the 
Court  confirmed  the  finding  of  sessions  agatnst  the  con- 
tract of  hiring  and  service :  there  the  employment  was 
solely  in  the  trade  which  was  to  be  learned :  and  Bay- 
&y  J.  said,  ^*  If  it  were  a  mere  question  of  fiict,  we  ought, 
before  we  reverse  their  decision,  to  see  clearly  that 
there  were  not  sufficient  premises  to  warrant  that  con* 
dusiop."  The  present  case  resembles  Bex  v.  Hitcham  (e\ 
where  .the  pauper  was  to  learn  the  trade  and  also  to  work 
in  the  farming  line;  and  it  was  held  to  be  a  hiring 
and  service*  Learning  is  incidej^,  more  or  less,  to 
almost  all  services*  The  question  Ts,  whether  it  be  the 
primary  object  Here  the  master's  language  distinctly 
shewed  that  it  was  not    He  might  have  employed  the 

(a)  S  J9.  f  C.  664.  (h)  ikntd,  p.  S16. 

(c)  8  P.  {•  C.  82.  (d)  10  J?.  4-  C.  739. 


(jt)  Bur,  ff,  a  489. 


pauper 
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1t96.  pftvper  as  a  seryant  throoghoat  The  wages,  too^  are 
the  full  wages  of  an  agricultural  servant;  there  is  no 
deduction  for  teaching.  The  want  of  a  premium  is 
strong  evidence,  though  not  decisive;  per  Ba^^  J.  in 
Bex  V.  St  Margarefst  Kin^s  Lgfnn  {a).  In  diat  case, 
the  absence  of  a  premium  and  indentures  was  accounted 
fer  by  the  mother's  poverty.  In  other  cases,  where  the 
absence  of  premium  has  been  held  not  conclusive,  there 
has  been  usually  a  consideration  tantamount  to  a  pre- 
mium, as  by  an  abatement  in  the  wages,  or  a  deduction 
from  the  earnings;  Rex  v.  Tlipton{b)j  Rex  v.  Credi" 
ion  {€)t  Rex  v.  Newtaam  (d).  And  it  may  be  remarked 
diat,  with  very  few  exceptions,  this  Court  has  not  finiod 
that  there  was  a  defective  contract  of  apprenticeship, 
except  where  the  sessions  have  so  found*  Rex  v.  S. 
Margaret%  King's  lAfnn  (a)  and  Rex  v.  NewUnon  (i) 
are  such  exceptions;  but  there  the  facts  were  very 
strong.        ^ 

Deedes  contra.  The  sessions,  in  this  case,  do  not  find 
a  hiring  and  service :  they  quash  the  order  of  removal, 
subject  to  the  view  to  be  taken  by  this  Court  of  the 
contract  legally  arising  between  the  pauper  and  the 
master.  The  primary  object  was  learning,  as  in  Rex  v. 
Cf*ediUm  (c) ;  the  service  was  merely  subsidiary.  (He 
was  here  stopped  by  the  Court) 

Lord  Denman  (7.  J.  This  was  an  imperfect  contract 
of  apprenticeship.  The  case  finds  the  agreement  to  be 
that  the  pauper  should  live  with  Wright^  *<  to  learn  the 
business  of  a  carpenter."  The  master,  if  he  had  not  taught 

(a)  GB,^C.  97.  (J>)  9  JET.  j-  C.  88S. 

(<r)  ^B,i;  Ad.  493.  {d)  \  A.^E,  SrSS. 

him 
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him  the  business)  might  have  been  sued.     Premium  is        1M6. 

not  essential.  ^   „ 

ThBUpta 

Tb«  InMlu 

LiTTLEDALE  J.  Tbis  belongs  to  a  class  of  cases,  some  «qu  of 
of  which  are  very  doubtful.  But  here  I  think  that  there 
clearly  was  no  settlement  by  hiring  and  service,  but 
only  an  imperfect  contract  of  apprenticeship.  First, 
there  is  a  verbal  contract  of  apprenticeship  by  the  bro- 
ther:  and  then  a  proposal  that  the  pauper  shall  be  taken 
in  his  place.  The  master  answers  that  he  will  have  no 
more  apprentices  unless  they  will  do  other  work.  That 
is  as  much  as  to  say  that,  if  they  will  do  so,  he  will  take 
them  as  apprentices.  The  primary  object  was  that  the 
pauper  should  be  an  apprentice,  only  on  terms  of  also 
working  as  a  servant:  the  working,  therefore,  was  sub- 
sidiary. That  is  assented  to.  There  are,  indeed,  wages ; 
and  it  is  true  that  this  fact  agrees  better  with  the  sup- 
position of  service  than  with  that  of  a]^prenticeship. 
But,  under  a  qualified  contract  of  apprenticeship  like 
this,  there  might  be  such  a  stipulation ;  and  the  fact  of 
the  pauper  taking  the  place  of  his  brother,  who  was  an 
apprentice,  joined  with  the  express  terms  used  in  the 
negotiation,  shews  a  contract  of  apprenticeship. 

Patteson  J.  I  think  this  was  an  imperfect  contract 
of  apprenticeship.  It  was  dearly  the  pauper's  object 
to  be  taught;  and  the  master  refused  to  take  him  as 
apprentice,  unless  he  would  do  othdl:  work  as  well :  and 
that  the  pauper  assented  to;  that  is,  he  assented  to 
work  as  well  as  to  be  apprentice.  It  is  true  that  the 
master  would  not  have  agreed  unless  the  pauper  had 
assented  to   work ;    but,    on    the  terms    of  his  also 

Vol.  IV.  3  0  working 


lOBTHAM. 


9»^  CASES  IM  EASTER  TERM 

l99>Bi       workiQg  a?  servant,    be   did  agree  to  take  him  as 
-^ar^^     apprentice. 

agahui 
The  Inhabit 
ants  of  CoLEBiDGE  X    I  agree :  but  I  think  the  case  should 

not  have  been  sent  If  the  sessions  had  found  the  fiK:t 
of  a  hirin|;  and  service,  I,  for  one,  would  not  have 
disturbed  their  finding.  They  have  probably  Jbeen 
prevailed  on  by  importunity  to  send  the  case  to  us.  In 
Bex  V.  Great  Wishford  (a)  the  chairman  took  the  opi- 
nion of  the  sessions  whether  there  had  been  an  im- 
perfect contract  of  apprenticeship ;  and  they  found  that 
there  had.  I  must  say  that  I  think  it  would  be  better 
if  counsel  would  not  press  to  have  such  cases  granted. 

,  Order  of  sessions  quashed. 

(a)  Ante,  p.  216. 


The  King  against  Connop,  Forb£s,  and  Others. 


^T^HE  indictment  in  this  case,  for  misdemeanor,  was 
preferred  at  the  Central  Criminal  Court.     The 


An  indictment 
tor  mitde- 
meanor  was 

Central  Cri-  venue  in  the   margin  was  ^^  Central  Criminal  Court 

SemJ^^'  to  wit;"  andi  in  the  body  of  the  indictment,  the  ma- 

""centraT  terial  facts  were  laid  as  having  occurred  in  the  parkh 

^™™!  .^  ^^  of  St.  'Maty  Lambeth^  in  the  county  of  Surrey^  within 

body  of  the  the  jurisdiction  of  the  said  Court.     The  indictment 

indictment  the 

facts  were         was  removed  into  the  Court  of  King's  Bench  by  oer- 

statedtohaTe 

taken  place"  at   tiorari. 

the  parish  of 

St»  litay  Larn^ 

betk,  Swrrey,  within  the  jurisdiction  of  the  said  Court.**    The  indictment  was  remorcd  by 

certiorari. 

Held,  that  the  trial  must  be  at  the  assises  for  Surrey* 

JB.  Perry 


COMVOl'. 
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£.  p£ny  DOW  «pplie<}  to  the  Court  to  order  that  the       ISSGm 

trial  inight  take  place  in  Middlesex  or  dsewhere»  withkia       

the  district  coroprehended  in  the  jurisdictioD  of  the  aguM^ 
Cei^tral  Ci:iDEu«i^  Court*  The  words  ^'  Central  CrioK 
inal  Court,"  in  the  margio»  and  '^  wiihin  the  jurisdiction 
of  the  said  Court,"  ip  the  body  of  the  indictmrat»  are 
the  substantial  parts  as  to  venue;  the  parish  venua  is 
now  immaterial,  and  may  be  treated  a&  surplusage*  It 
is,  in  fact,  often  omitted  in  indictments  in  that  Court  (a). 
ILittledale  X  It  ought  not  to  be.]  The  Yenu&  here 
may  be  considered  as  laid  in  any  part  of  the  district 
to  which  the  Central  Criminal  Court  Act,  4  &  5  ^  4» 
c.  36.,  extends.  By  sect  S.  the  whole  is  to  be  taken 
as  one  county  for  this  purpose*  [Lord  Dennuut  C.  X 
That  is  with  respect  to  cases  tried  in  that  Court. 
PaUeson  J.  If  the  local  venue  laid  were  immaterial^ 
I  am  afraid  the  consequence  would  be  that  we  could 
not  send  this  case  to  any  county  for  triaL  But  I  rather 
think  that  that  venue  is  not  surplusage.  Coleridge  J. 
What  right  would  a  Middlesex  jury  have,  at  Nisi  Prins, 
to  try  a  fact  which  appeared  to  have  been  done  in 
Surrey? 2  '^^  defendants  will  be  put  to«great  incon- 
venience, if  the  case  is  sent  to  the  distance  of  thirty 
miles  for  trial  (A). 

Lord  Denman  C.  J.     We  need  not  reject  any  thing 
that  appears  in  the  indictment^  in  order  to  hold  that 

*  (a)  It  aomedmes  happens  that  the  local  description^  preceding  the 
words  «  within  the  jurisdiction  of  the  said  Court,'*  is  different  in  different 
counts,  as  in  Bex  t.  Curwood,  3A,^  E,  815.  In  that  case  two  countiesy 
Mddletex  and  Surrey,  were  specified,  and  two  parishes  in  the  latter 
county.  The  record  was  made  up ;  and  notice  of  trial  was  given  for 
ISddieaex:  after  which  the  defendants  withdrew  their  plea;  and  the  case 
never  went  to  trial. 
(6)  The  next  Surrey  assises  were  held  at  GuUdfimL 

this 
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this  case  must  be  tried  in  Surrey.  If  the  offeDoe  was 
oommitted  in  that  district  of  Surrey  which  is  within  the  ju- 
risdiction of  the  Central  Criminal  Court,  the  trial  might 
properly  have  been  in  that  Court  But,  the  indict- 
ment being  removed  by  certiorari,  the  only  question  is, 
whether  the  case  must  not  be  tried  in  that  ooantj  in 
which,  by  the  indictment,  the  fact  appears  to  have  taken 
place.    I  am  of  opinion  that  it  must. 


LiTTLEDALE  J.  The  indictment  being  remoTed,  the 
trial  must  be  in  the  county  in  which  the  oflRmce  is 
laid. 

Patteson  J.  As  soon  as  the  case  is  removed  out 
b(  the  Central  Criminal  Court,  the  venae  in  the  mai^gin 
becomes  a  mere  nothing,  and  the  common  law  veoue 
attaches.  The  venue  ^^  Central  Criminal  Court  ^  has 
no  meaning  in  any  other  court 


CoLSRiDOE  J.    Concurred. 


Rule  refined. 
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use. 


In  the   Matter  of  the  Arbitration  between   Tkurtd^, 
Jamieson  and  BiNNs  and  Dean.  '^^ 

DISPUTES  having  arisen  between  Jamieson  on  the  "Whwe  aibitiB. 
ton  haT*  de» 
one  side,  and  Binns  and  Dean  on  the  other,  they,  ddcd  thecboiM 

by  agreement,   referred   all  matters  in  dispute  to  the  toiangup,  the 

arbitration  of  Marler  and    Wrigktf   or  to  the  award  J^ticTwii^ 

and  umpirage  of  such  person  as  they  should  appoint  ^bl^^Midbi. 


to  be  umpire  between  them.     Marler  and  Wright  ap-  *""*  ^  '^•^ 

pointed  Southam  to  be  umpire;    and  he  afterwards  ce«dedin, 

does  notrondcr 

made  his  award.     In  Michaelmas  term  last.  Sir  TV.  W.  ^^  appomi- 

meot  Tilidy 

Follett  obtained  a  rule,  on  the  part  of  Jamieson^  calling  uoIcm  the 

upon  Binns  and  Dean  to  shew  cause  why  the  award  or  quicscing  have] 
umpirage  should  not  be  set  aside,  on  the  ground,  among  aU^the^^um- 
others,  that  the  umpire  was  not  duly  appointed  by  the  ^^t^*^ 
choice  of  the  arbitrators,   but  that  his   appointment  choy*'^ 


was  decided  by  chance.     Each  of  the  two  arbitrators,      Thenfore, 

where  one  of 

originally   named,   had    proposed   several   persons   as  twoarbitnton 

obiccted  to  0a 

umpire,  but  the  arbitrators  had  been  unable  to  agree:  at  umpire,  and 

Wrightf  the  arbitrator  named  by  Binns  and  Dean^  had  two  arbitnton 

proposed,  among  other  persons,  Southam ;  but  Marler^  ^^ othwar- 

the  arbitrator  named   by  Jamieson^   had   objected   to  ^^"JJI^'Jj 

Southam  for  reasons  stated  in  the  affidavit  in  support  "d  the  attorney 

*^*^         of  one  of  the 

of  the  rule.     Wright  and  Marler  finally  agreed  that  pvUei,  know. 

,  ing  that  the 

each  should  write  down  two  names,   that  then  each  arbitnton  bad 
should  strike  out  one  of  the  four,  and  that  it  should  be  not  knowing 
decided  by  tossing  up,  whether  Wright  or  Marler  should  thenThad  ob. 
choose  one  of  the  two  remaining  names.     Wright  won  the  ^^^^Jeded^in 

the  reference, 
it  waa  held  that 

the  irregularity  waa  not  cured.     And  this,  though  the  ground  of  the  arbitimtoi'i  oinectioo 

to  S,  was  negatived  by  affidarit 

Vol.  IV.  8  R  toss, 
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1886»  toss,  and  named  Southam.  Jameson  swore  that  be  had 
,,  _,  never  assented  to  the  nomination  of  Southam^  and  that 
jAxzstcnr  and  he  proceeded  in  the  reference  without  being  aware  of 
the  manner  in  which  he  had  been  appointed.  Mr. 
Earle^  the  attorney  who  attended  the  arbitratioD  for 
JamiesoTh  swore  that  he  himself  had  never  assented  to 
the  appointment  of  Southam^  but  attended  under  the 
impression  that  his  client  was  bound  by  the  appoint- 
ment. The  affidavits  filed  in  answer  stated  that  Eark, 
before  he  attended  the  reference,  had  been  informed  of 
the  manner  in  which  Southam  had  been  appointed}  and 
never  objected  ;  and  that,  on  the  contrary,  he  bad  taken 
part  in  indorsing  the  appointment  on  the  agreement  of 
reference;  but  it  did  not  appear  that  he  knew  of  Marler 
having  objected  to  Southam  as  an  umpire;  and  it  was 
denied,  by  the  affidavits,  that  Marler  had  so  objected 
The  affidavits  also  negatived  the  facts  upon  which 
Marlet^s  objections  to  Southam  were  stated,  in  the 
affidavits  on  the  other  side,  to  have  been  founded. 

Sir  J.  Campbelly  Attorney-General,  and  /K  H. 
Watson  now  shewed  cause.  It  was  decided  in  Ford 
V.  Jones  (a)  that  the  arbitrators  must  not  choose  an 
umpire  by  chance.  But  in  In  the  matter  of  Tunmo  and 
Bird{b)  the  Court  so  far  qualified  that  doctrine  as  to 
hold  that,  if  a  party  himself  assents  to  such  a  method  (» 
choice  before  it  actually  takes  place,  he  cannot  after- 
wards object  to  it.  Here  the  agent  of  Jamiesofiy  know- 
ing how  the  choice  had  been  made,  proceeded  in  the 
reference  :  that  is  a  ratification,  and  must  have  the 
same  effect  as  an  assent  before  the  choice.  [^Pattern  i* 
Ford  V.  Jones  {a)  seems  inaccurately  reported,  as  to 

(a)  SB.^Ad.  248.  (6)  SB.^Ad.  488. 

•  die 
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the  fact  of  knowledge  by  the  parties  (a).]     The  assent        18S6. 
of  the    parties   cures   irregularities  which   consist   in  - 
&iling  to  pursue  the  precise  terms  of  the  reference.   JAMizsoif  and 
Thus,  if  the  umpire  is  to  be  appointed  before  proceed- 
ing in  the  reference,  and  the  arbitrators  enlarge  the. 
time    before    such   appointment,    the   appointment  is 
irregular ;  yet  this  is  cured  by  the  assent  of  the  parties 
with  knowledge ;  In  the  Matter  of  Hick  (&)•     So  in 
WeUs  V.  Cooke  {e)y  where  the  umpire  was  appointed  by 
lot,  the  argument  in  support  of  the  award  failed  only 
because  the  knowledge  of  the  parties  was  not  proved ; 
it  may  be  inferred  from  the  report  that,  if  the  knowledge 
had  been  shewn,  the  irregularity  would  have  been  cured. 
{Patteson  J.   That  is  never  a  very  sound  argument.^ 

Sir  Wn  W.  FoUett  in  support  of  the  rule.  The  ar- 
gument urged  in  support  of  the  award  assumes  that 
Earle  had  full  knowledge  of  the  facts :  but  he  did  not 
know  that  one  of  the  arbitrators  objected  to  the  umpire ; 
and,  if  he  had  known  it,  he  probably  would  not  have 
proceeded  in  the  reference.  [Lord  Denman  C.  J.  If 
two  persons  named  for  umpire  be  equally  fit,  and  there 
be  no  reason  for  preferring  one  to  the  other,  it  seems 
as  if  an  appeal  to  chance,  or  some  accidental  circum- 
stance, must  decide  the  choice.]  The  parties  stipulate 
for  an  exercise  of  the  judgment  of  both  arbitrators  in 
the  choice,  and  here  they  have  not  had  it. 

Lord  Denman  C.  J.  It  certainly  is  not  desirable  that 
chance  should  ever  be  resorted  to :  such  a  proceeding  is 

(a)  See  the  remarks  of  the  learned  Judge  in  In  the  Matter  of  Tunno  and 
Bird,  S  B,  j:  A4,  498. ;  and  the  note  in  the  tame  page. 
{h)  8  Taun.  694.  (c)  2B.^JId.  818. 

3  R  2  apt 
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1886.  apt  to  lead  to  issues  of  &ct  upon  the  affidavits,  which  we 
"~^  ^  can  hardly  decide,  and  to  a  waste  of  time  and  money. 
Jamjksoh  and  In  the  Matter  of  Tunno  and  Bird  (a),  an  award  was 
upheld  because  the  parties  on  both  sides,  beuig  fully 
aware  of  all  the  circumstances,  proceeded  with  the  re- 
ference. But  here,  supposing  the  attorney's  asseat  to 
be  sufficient  to  bind  the  party,  an  important  circumstance 
was  not  disclosed,  namely,  that  the  umpire  had  been 
personally  objected  to  by  the  arbitrator,  who  afterwards, 
most  improperly,  consented  to  toss  up.  That  was  not 
brought  to  Earths  knowledge ;  if  it  had  been,  the  poiot 
now  suggested  in  support  of  the  award  would  have  arisen. 

LiTTLEDALE  J.  The  facts  here  were  not  all  comma- 
ntcated,  for  the  attorney  did  not  know  that  one  of  the 
arbitrators  objected  to  the  umpire  who  was  chosen. 

Patteson  J.  I  hoped  that  In  the  Matter  cf  Tunao 
and  Bird  {a)  had  settled  the  law.  But  the  decision 
there  went  on  the  assent  with  l^nowledge  of  all  the  &cts. 
Without  such  knowledge,  it  must  not  be  taken  that  an 
assent  is  valid  :  in  truth  it  is  no  assent. 

Coleridge  J.  Such  a  choice  can  be  made  good 
only  by  consent ;  and  consent  can  exist  only  where 
there  is  knowledge  of  all  the  facts. 

Rule  absolute. 

(o)  SB.^AtL  488. 
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Ex  parte  Peking.  j^^ 

ON  the  6th  of  October^  1830,  letters  patent  were  A  patent  for 
the  exdusiTe 

granted  to  Richard  Pering  for  the  exclusive  pH«  use  of  an  im* 
vilege  of  an  invention  for  improving  the  construction  of  ^l^ention 
anchors.     The  patent  contained  a  proviso  for  making  contained"a 
void  the  same,  if  the  patentee,  hb  executors,  &c.,  should  ^^^  ^^^ 
not  supply,  or  cause  to  be  supplied,  for  His  Majesty's  p^^nt  if  the 
service,  all  such  articles  of  the  said  invention  as  he  or  not  supply  for 

hia  Majesty's 

they  should  be  required  to  supply,  in  such  manner,  and  serrice  all  such 
at  such  tiroes,  and  at  and  upon  such  reasonable  prices  and  iuTention  as 
terms,  as  should  be  settled  for  that  purpose  by  the  Lords  quired,  on  nich 
Commissioners  of  the  Admiralty,  for  the  time  being.        tOTw  m  diould 

be  settled  by 
the  liords  of 

Sir  W»  W.  Follett  now  moved  for  a  mandamus  com-  t*»e  Admiralty. 

The  Utter  used 

manding  the  Lords  of  the  Admiralty  to  settle  the  prices  the  inTention, 

but  did  not 

and  terms,  according  to  the  patent     The  affidavit  in  take  the  ar- 
support  of  the  rule  stated  the  grant  of  the  patent,  and  patentee.    The 
that  the  Admiralty  had  had  anchors  constructed  ac-  to^iJJJ,ra  man- 
cording  to  the  invention,  and  had  refused  to  give  the  ^*™"'|  *^|J^*"' 
patentee  adequate  remuneration.     Sir  W.  JV.  Follett  con-  *«™>*  accord- 

\  ^  ing  to  the 

tended  that  the  terms  of  the  patent  must  be  construed  as  patent.     > 
imposing  a  duty  on  each  side;  or  that,  at  all  events,  the 
Lords  of  the  Admiralty  were  not  entitled  to  use  the  in* 
vention  instead  of  making  the  arrangement  contemplated 
by  the  patent. 

Lord  Denman  C.  J.  It  is  clear  that  this  application 
is  not  warranted  by  the  terms  of  the  patent.  The  de- 
fendant has  supplied  nothing. 

3  R  3  LittledaLE 
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LiTTLEDALE  J.  The  claim  seems  to  be  in  thenatore 
of  a  quantum  meruit  for  the  use  of  the  patent   We 

£x  parte 

PuiMo«      cannot  grant  the  mandamus. 

Patteson  J.  The  claim,  if  valid,  must  be  foaoded 
on  a  contract.  But  we  cannot  grant  a  mandamas  ta  a 
public  board,  ordering  thiem  to  carry  a  contract  ioto 
effect 

Coleridge  J.  concurred*. 

Rule  refused. 


claration  in 
trespais  ooti< 


Fridt^t  Steeple  against  Bonsall. 

Ilay6tb. 

ThneplsM        Tl^  ^^  award  made  in  this  case,  it  was  recited  that,  at 
IbmnosL  de-    '^  ^^  Derij/  Spruig  assizes  1835,  the  cause  came  on 

to  be  tried,   whereupon  it  was  ordered,  by  consent 
'  nd        ^^*'  ^^^  ^  verdict  should  be  entered  for  the  plmtiB^ 
iMuct  joined      damaires  100/.,  subject  to  the  award  of  a  barrister,  who 

on  tbem.     By  ^  *^ 

order  of  Nisi     should  be  at  liberty  to  direct  for  whom  and  for  what  sum 

Priuiy  a  verdict 

wo  takta  for  the  verdict  should  be  finally  entered ;  to  settle  all  mat- 

subject  to^r*  ters  in  difference  between  the  parties ;  and  to  order  and 

JJJJ^^^  determine  what  he  should  think  fit  to  be  done  by  rithcr 

«!ddl*mnttOT  P^^'y*  respecting  the  matters  in  dispute,  and  in  respect  of 

in  difference  i\^q  ^gy  claimed  by  the  defendant.   The  award  then  went 

were  referred»  "^  " 

with  power  to    on  as  foUows :  "  Whcrcas  in  the  said  action  three  issues 

direct  what 

should  be  done 

by  the  parties.     He  directed  a  rerdict  for  the  plaintiff* on  two  issues,  sod  for  the  defcndtfit 

on  the  third,  adding  that,  if  there  had  not  been  the  third  issue,  he  should  hate  swirded  U 

damages  to  the  plaintiff' on  tlie  other  issues : 

Held,  that  it  was  not  competent  to  the  plaintiff*  to  move  for  judgment  non  ofctfiote 
▼eredicto  on  the  third  issue.  ^  ^ 

And  this  without  reference  to  any  special  clause  in  the  order  of  reference,  resCrsiniag  the 
parties  from  bringing  a  writ  of  error,  &c. 

were 
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Ul 


were  joined  (a)  between  the  said  plaintiff  and  the  said 
defendant,  one  relative  to  a  certain  private  way  alleged 
to  have  been  used  for  twenty  years  and  upwards,  an* 
other  relative  to  a  certain  public  way,  and  another 
relative  to  a  certain  consent  and  agreement :  now,  I  do 
award  a  verdict  for  the  defendant  upon  the  issue  relative 
to  the  said  consent  and  agreement,  and  for  the  plaintiff 
upon  the  other  issues :  if  there  had  been  no  issue  re« 
lative  to  the  said  consent  and  agreement,  I  should  have 
awarded  Is.  damages  to  the  plaintiff  upon  the  other 
issues."  llie  arbitrator  then  directed  the  execution  of 
a  certain  deed.  The  award  was  dated  June  8th,  1835. 
In  Trinity  term  1835,  6.  T.  White  obtained  a  rule  nisi 
for  judgment  non  obstante  veredicto  on  the  third  plea. 


1886. 


-  £?%  and  N.  Bm  Clarke  now  shewed  cause  (£).  If  the 
plea  be  bad,  it  was  for  the  arbitrator  to  give  judgment 
non  obstante  veredicto ;  an  award  is  final  as  to  both  law 
and  fact;  Askton  v.  Pmfnler{c\  Stpnes  v.  Goodfellofw  {d). 
If  there  be  any  error  in  the  arbitrator's  proceedings,  of 
which  the  Court  will  take  notice,  the  objection  should 
be  taken  by  a  motion  to  set  the  award  aside.  Suppos* 
ing  this  rule  to  be  made  absolute,  as  no  damages  are 
awarded,  there  must  be  a  writ  of  enquiry,  so  that  the 
award  would  be  treated  as  not  final,  whereas  the  motion 
assumes  that  it  is  final,  for  it  realizes  the  finding  on 
the  issues.     If  the  award  be  not  final,  there  should  be 


(a)  The  declaration  was  in  trespast  quare  clausum  fregit,  and  contained 
only  one  count  The  first  two  pleas  were  to  the  whole  declaration }  the 
tliird  (as  to  the  con* ent  and  agreement)  to  a  part  only ;  but  the  Court  did 
not  enter  into  any  question  arising  on  the  particular  form  of  the  issuea. 

(6)  Before  Lord  Denmtm  C.  J.,  LitUedak,  Patte90fh  «nd  Coleridge  Jt. 

{c)  2  VowL  P.  a  651.  ;  SVowL  P.  C.  201. 

(d)  2  New  Ca.  532. 

3  R  4  a  new 
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.Mf f*  a  new  trial,  not  a  judgment  non  obstante  veredieto. 
Indeed*  as  there  are  no  damages,  there  cannot  be  jd|g- 
nient  for  the  plaintifl^  but  only  a  venire  de  nofOt 
ClemaU  v.  Lewis  {a)^  IUdd^s  Practice^  9S0,  981,  (9th 
€dO*  In  Mo$dey  v.  Daoies  (b)  the  Court  of  Exchequer 
refused  to  arrest  judgment  on  an  issue  dh«cted  by  die 
equity  side  of  the  G>urt,  considering  that  it  would  be 
'  incompatible  with  established  usage,  and  with  the  object 
ef  such  issues.  A  judgement  non  obstante  Teredicto  naj 
be  moved  for  at  any  time  before  judgment  is  actosDy 
entered  up :  a  motion  to  set  aside  such  an  award  asthis 
must  be  made,  by  analogy  to  stat.  9  &  10  fK  &  M  c  1& 
5.  2«,  before  the  end  of  the  term  after  the  pablication  of 
the  award  (c). 

Sir  W.  W.  FoOM  and  G.  T.  Whitt^  contri  The 
Court  will  not  allow  a  judgment  to  stand,  upon  a  record 
anbstantiaUy  wrong.  \Wightman^  amicus  caria!^  men- 
tioned that,  in  a  case  before  the  Judges  of  (Sei^i 
where  a  cause  had  been  referred  under  the  usoti  oider, 
the  rule  of  reference  was  ordered  to  be  amende^  afier 
an  award  in  fovour  of  the  plainti£^  by  striking  out  the 
dause  restramiag  the  parties  from  bringing  a  writ  of 
error  (if),  on  the  ground  of  hardship  and  probable  inad- 
vertence, the  defendant  stating  that,  at  the  time  wbea 
the  cause  was  referred,  it  did  not  occur  to  him  that  the 

(a)  S  ^.  4-  i7.  S97.  (6)  1 1  Ffios,  \^ 

(c)  See  dictum  of  Ttakt  J.  in  AfoearMur  t.  Cbm/M  5^4 
Ai,  519. ;  AUenby  t.  l^rouMock^  4 Dmd,  P.  C54. 

((£)  Some  discussion  arose,  in  Uie  present  case,  as  to  the  effect  of  iodi 
a  dause ;  and  it  did  not  distinctly  appear,  by  the  recital  in  the  award  or  oy 
affidavit,  what  the  precise  words  of  the  rule  of  reference  here  were;  bot 
the  Court  decided  the  question  on  the  general  power  of  the  arbiin(0(i 
independently  of  any  clause  restraining  the  parties  from  bringing  •  *"' 
of  error. 

order 
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order  of  reference  would  contain  such  a  clause  (a).]        1M6. 

H&e  it  may  be  understood  that  the  arbitrator  has  put ^ 

the  facts  on  the  record  for  the  judgment  of  the  Court; 
dse  his  statement  of  what  he  would  have  found  is 
'  nugatory.  Why  should  the  parties  be  prevented  from 
taking  the  opinion  of  the  Court  as  to  the  legal  effect  of 
the  finding  in  the  award  ?  The  case^  In  the  matter  of 
i£ackay{b)  goes  beyond  the  present.  The  judgment  is 
the  act  of  the  Court,  not  of  the  arbitrator.  The  Court 
will  not  allow  an  erroneous  judgmmt  to  be  recorded. 
IColeridge  J.  The  Court  does  not  of  itself  take  notice 
ofwhatison  the  record:  there  must  be  thousands  of 
defective  records  on  which  judgment  has  passed.] 

Cur.  adv.  vuU. 

Afterwards,  in  this  term  {May  9th),  Lord  Denman 
C.  J.  delivered  judgment  as  follows :  — *  We  think  that 
it  was  not  open  to  the  plaintiff  to  come  to  the  Court  in 
thb  case.  The  arbitrator's  power  was  complete  and 
finaL  He  had  power  to  do  what  the  Court  could  do ; 
and  his  award  therefore  puts  an  end  to  the  proceed* 
ings. 

Rule  discharged. 

(a)  The  erase  was  Fairfield  v.  Wright.  li  wm  afterwards  argued  in 
error  in  Uiis  Court,  Wright  ▼.  Fairfield,  HB.^Ad,  787. 

(b)  2A.1;E.  S56. 
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•^'*%»  Hough  and  Others  against  May. 

Toamimpnt  A  SSUMPSIT  for  work  and  labour,  and  materials 

labour  in  mak^  found,  and  on  an  account  stated.     Second  plea, 

JtefeDdlttt"^  as  to  8/.  105.,  parcel  &C.,  that  the  defendant,  after  tie 

g^^^  making  of  the  promises  &c.,  and  before  the  commenoe- 

i^o^fa^  ment  &c.,  to  wit,  on  &c.,  "paid  to  the  pkintiffi  the 

theiumof  sum  of  8/.  Il5.,  and  the  plaintiffs  then  received  and 

8/.  11*.,  and  »  r 

piainHfhad       accepted  the  same,  in  payment  and  discharge  of  the 

Ttoeiv€d  ond  .  u 

accepted  the  said  sum  of  8/.  lls.  in  the  introductory  part  ot  tins 

meot'aDd  db-  plea  mentioned/'     Verification,      Replication,  ^That 

aS^m^^Re-  the  defendant  did  not  pay  to  the  plaintifB  the  said  sam 

S^^mI  Si*  ^^  money  in  the  said  second  plea  mentioned  in  disdjaij|e 

^tou^L  of  the  said  sum  of  SL  1  Is./'  in  manner  &c-  Condoskm 

•aid  aum  of  jq  ^^^  country.     There  were  other  iwuea  on  the  w- 

8/.  11*.  in  ^ 

manner,  &c. :       cord. 

the  defendant  On  the  trial  before  the  Under-Sheriff  of  Middlesex 

hUiw'lJeTr'*  (^prii  14tb,   1836),  it  appeared  that  the  action  was 

tef^"fhf*''  for  an  i^n  railing  put  up  by  the  plaintiffs  for  the  de- 

^t^lid^tiffl  fendant   The  defendant's  case,  in  support  of  the  issue  on 

cheque  on  hU  the  scoond  plea,  was  that  he  had  sent  to  the  plaiatffi, 

baukel-for  '^  , 

SL  u*.,  stated    on  the  7th  of  November  1835,  a  cheque  drawn  by  tnc 

in  the  body  of  v         UA 

the  cheque  to  defendant  on  his  bankers  for  8/.  Il5.,  which  cheque  naa 

account  rail-  remained  in  the  plaintiffs'  hands  since  then,  the  acUon 

thft'pWutiff  having  been  commenced  on  the  10th  of  the  same  month. 

^IJuet  the  Th®  plaintiffs  produced  the  cheque  upon  the  defendant's 

m^r^ih^  calling  for  it.     It  was  as  follows : 

action.     A  ^ 

cheque  so  delivered,  to  operate  as  payment,  must  at  any  rate  be  unconditJomJ.  '.    ^^ 

And  (per  IMtledale  J.)  a  party  to  whom  a  cheque  is  sent  may  commence  »n  «*<* 
he  sends  it  back :  .  ^ 

Held  also,  that  it  ^as  no  misdirection  to  leave  it  to  the  jury,  only,  whether  the  pW" 
received  the  cheque  as  money.  -. 

<*  jjlessfS' 


Mat. 
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Messrs.  Dorrien  &  C!o.  7  Nov.  18S5.  ^Bd6. 

Pay  Messrs.  Hough  &  Co.  balance  account  railing  or       hovwb 
bearer  82»  11^ 

jf 8  ll5.  Od  WiUiam  May. 

On  the  ISth  of  'Naoemher^  the  plaintiffi'  attorney  wrote 
to  the  defendant,  stating  that,  as  the  defendant  had  not 
sent  the  amount,  as  requested  in  a  letter  of  the  6th,  he 
had  issued  a  writ;  adding,  <*the  cheque  you  sent  to 
Messrs.  Hough  is  ready  to  be  returned."  No  question 
was  raised  as  to  the  date  of  the  receipt  of  the  cheque 
by  the. plaintiff ;  but  they  contended  that  this  evidence 
did  not  sustain  the  issue  on  the  defendant's  part  As 
to  this,  the  under«sheri£f  desired  the  jury  to  say  whether 
the  plaintiffs  received  the  cheque  as  money.  The  jury 
found  that  they  did  not;  and,  the  other  issues  being 
found  for  the  plaintifl^,  they  had  a  verdict  for  SL  185. ; 
the  under-sheriff  reserving  leave  to  move  to  reduce  the 
verdict  to  75.,  if  the  Court  should  be  of  opinion  that 
the  cheque  was  payment  In  this  term  T.  F.  Ellis 
obtained  a  rule  for  reducing  the  damages  accordingly, 
and  also  for  a  new  trial  on  the  ground  that  the  question 
was  improperly  left  to  the  jury. 

Petendoiff  vio^  shewed  cause.  It  is  not  necessary  to 
discuss  what  would  have  been  the  effect  of  the  Defend- 
ant's sending  a  cheque  in  the  ordinary  form  to  the 
plaintiffs,  and  their  retaining  it  without  presentment. 
Here  the  cheque  purports  to  be  drawn  for  the  balance: 
the  plainti£&  could  not,  at  any  rate,  be  bound  to  pre- 
sent a  cheque  so  drawn,  as  the  presentment  would 
operate  as  an  admission  by  them  that  the  balance  was 
only  8/.  Il5.     (He  was  tlien  stopped  by  the  Court) 

T.  F.  EUis 
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18S6.  r.  F.  Mis  contra.     The  plaintiffs  would  not  be 

'1  bound  by  the  words,  any  more  than  a  party  could  be 

4jfotfue        held  to  admit  any  fact  stated  on  a  bank  note  banded  to 

Mat.  "^     ^ 

him  and  used  by  him.  No  authority  can  be  shewn  for 
maintaining  that  such  a  document  would  be  evidence 
against  the  plaintifis.  Then  the  case  is  the  same  as 
with  a  common  cheque ;  and  the  e£kct  of  the  produc- 
tion of  such  an  instrument  in  the  hands  of  the  plainti& 
b  explained  by  Paiteson  J.  in  Pearce  ▼.  Davis  {a).  **  It 
operates  as  payment,  until  it  has  been  presented  and 
refused ;  and  even  if  payment  of  it  be  refused,  the  re- 
fusal must  be  proved  to  have  taken  place  before  action 
brought.*'  If  the  plaintiffs  were  to  recover  in  this 
action  for  the  amount,  they  might  issue  execution,  and 
then  present  the  cheque,  or  they  might  hand  it  over  for 
a  valuable  consideration,  and  thus  receive  payment 
twice.  But,  besides,  the  plaintifib  on  this  record  are 
estopped  from  disputing  that  they  received  the  cheque 
as  payment  The  plea  alleges,  first,  that  the  defend- 
ant paid  the  8/.  lis.  in  payment  and  discharge  &c; 
secondly,  thai  the  plaintifis  received  and  accepted  the 
same  in  payment  and  discharge  &c.  Of  these  two 
allegations,  the  first  only  is  traversed :  the  only  question 
therefore  is,  whether  the  defendant  sent  the  cheque  as 
payment,  as  to  which  there  can  be  no  doubt ;  for  be 
must  have  sent  it  for  the  purpose  of  its  being  used  in 
the  ordinary  way;  and,  if  used  in  the  ordinary  way, 
that  is,  if  presented  and  cashed,  it  would  have  satis- 
fied the  debt ;  and  the  defendant  must  have  understood 
that,  the  moment  he  appropriated  the  sum  at  his  bank- 
ers, by  handing  over  the  cheque,  the  debt  was  so  far 

(a)  1  M.  i  Rob,  ^65.     See  BorweU  v.  Smith,  6  C.  ^  P.  60. 

satisfied, 
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satl^fiedi  in  default  (according  to  Pattesan  J.  in  Pearce       1836. 
V.  Dams  {a))  of  subsequent  presentment  and  refusal.       TT 
If  the  plaintiffs  objected  to  the  form  of  the  cheque^  they        ogMim 
should  not  have  accepted  it  in  payment,  as  they  admit 
themselves  on  the  record  to  have  done.     But,  if  this 
be  not  conclusive  from  the  nature  of  the  transaction, 
at  any  rate,  the  question  for  the  jury  was,  not  whether 
the  plaintiff  received  the  cheque  as  money,  but  whether 
the  defendant  so  paid  it     There  was  therefore  a  mis- 
direction* 

Lord  Denman  C.  J.  The  question  is,  whether  the 
plaintiffs  have  been  paid  8/.  lis.  To  make  the  delivery 
of  a  cheque  a  pajrment,  it  should  at  least  be  uncon- 
ditional. As  this  cheque  is  framed,  it  would  be  evidence 
against  the  plaintifis,  if  they  made  use  of  it.  The  case 
might  be  different,  if  it  were  unconditional ;  but,  even 
then,  the  party  receiving  it  would  be  entitled  to  exercise 
his  discretion  as  to  presenting  it. 

Littledale  J.  The  case  would  be  different,  if  the 
plaintiffi  had  received  the  cheque  as  money ;  but  all  that 
appears  is,  that  it  was  sent  to  them  by  the  defendant. 
They  say,  '*  We  never  authorised  the  sending  of  this 
cheque  to  us,  and  we  shall  commence  an  action."  Per- 
haps a  party  ought,  under  such  circumstances,  to  send  the 
cheque  back:  but  here  the  plaintiffs  offer  to  do  so;  and 
they  were  not  bound  to  suspend  the  commencement  of 
the  action  till  they  had  returned  the  cheque.  Again,  I 
rather  think  that  the  condition  inserted  in  the  cheque 
might  be  evidence  against  the  plaintifis,  if  they  pre- 

(a)  I  il/.  j-  Jlo6.  965. 
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tSd6.        seated  it     On  both  grounds,  therefore^  tbis  role  must 
„  be  discharged. 

Patteson  J.  The  rule  must  be  discharged  on  both 
grounds.  On  this  issue,  it  is  not  suflBcient  to  prove 
that  the  cheque  was  sent  by  waj  of  payment;  bat  it 
should  be  shewn  that  the  circumstances  were  sucb  ds 
would  make  the  cheque  a  payment  by  the  defendant  to 
the  plaintiffs.  To  call  upon  the  plaintiff  to  present 
such  a  cheque,  is  like  requiring  a  party,  to  whom  money 
is  paid,  to  giye  a  receipt  in  full  for  all  demands.  I  do 
not  say  that  every  tiling  written  upon  the  cheque  wonid 
be  evidence  against  the  plaintiffs ;  but  here  the  words 
are,  <<  balance  account'*  The  plainta£&  could  not  safely 
use  such  a  cheque. 

Coleridge  J.  Suppose  this  cheque  had  been  pre- 
sented, and  it  had  been  afterwards  a  question  for  a  ju^ 
whether  the  plaintiffs  had  been  paid  in  full.  They 
would  see  that,  before  the  action  was  brougli^  the 
plaintiffii  had  accepted  and  made  use  of  a  cheque  pro- 
fessedly given  for  the  then  balance.  The  defendant  must 
have  intended  the  cheque  to  have  that  eflect;  and,  the 
question  that  arises  on  this  record  being  whether  the 
defendant  had  made  the  cheque  money,  the  form  of  the 
cheque  prevents  its  having  that  operation. 

Rule  discharged. 
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Mart  Agnes  Silk  against  Humphery,  Esquire,  ^^^ 
and  Peek,  Esquire. 

T|EBT  for  the  penalty  of  501.  on  stat  32  G.  2.  i:.  28.  in  an  action 
ss.  12.  and  1.     The  declaration  stated  the  issu-  iheriff;form 
ing  of  a  capias  oat  of  this  Court,  at  the  suit  of  Henry  ^^  %\  ^ 
Morland  agauist  the  plaintiff,  indorsed  for  bail;  its  de-  fo^^^n^*'  ^' 
livery  to  the  defendants,  being  sheriff  of  Middlesex^  to  jjj^'  JJ?f? 
be  executed;   that  the  defendants,  by  virtue  thereof  twenty-fbor 

bourn,  to  pri* 

took  and  arrested  the  plaintiff,  and  had  and  detained  8oa,tiMplaiotiff 

not  luninff  i^ 

her  in  custody  at  the  suit  of  Morland;  and,  by  virtue  fmcd  to  be 
&C.,  carried  the  plaintiff,  so  arrested,  &c.,  to  a  certain  ^^  «aa  con. 
gaol  or  prison,  within  twenty-four  hours  from  the  time  l^l^useof  ~ 
of  the  said  arrest,  though  she,  die  plaintiff,  did  not  ^J^"  "5;. 
refuse  to  be  carried  to  a  safe  and  convenient  dwelling  ^«n^nt 

^  ~   pleaded  Uiat 

house,  of  her  own  nomination  or  appointment,  within  b<  informed 

plaintiff  tbat 

three  miles  from  the  place  where  the  plabtiff  was  ibemigbtbe 
so  arrested;  such  place  not  being  a  city,  borough,  safe&c.;  tbat 
corporation,  or  market  town,  and  such  dwelling  house  S^n*^^IJJ^ 
not  being  the  house  of  the  plaintiff  contrary  to  the  iSe'd^iT*-*^ 
form  &c.:   whereby,  and  by  force  &c.,  the  defend-  ^"^"/'^ 

caniedher 
tbither  aceotdingly,  and  offered  to  permit  ber  to  remain  tbere  for  tbe  reit  of  tbe  twenty* 
four  boun,  but  tbe  plaintiff  then  requeited  to  be  taken  to  priion : 

Held,  on  motion  for  judgment  non  obttante  Teredicto,  a  good  plea,  the  dreumftancca 
being  equivalent  to  a  rcfuaai : 

Held,  alio,  issue  being  joined  on  the  allegation  of  tbe  consent  to  go  to  X.*8  bouse,  that 
tbe  consent  to  be  proved  was  not  sucb  consent  as  a  person  would  give  who  YuHH  tbe  option 
of  being  at  large ;  but  tbat  tbe  question  was,  whether  plaintiff  consented  to  go  to  tbe 
particular  bouse,  as  a  person  would  consent,  who  iras  obliged  to  be  in  confinement  some- 
where : 

Held,  also,  tbat  the  fact  of  tbe  dieriff  suggesting  X.'s  house,  did  not  prevent  tbe  con« 
sent  from  being  free,  within  the  meaning  of  the  issue. 

The  sheriff  is  intitled  to  exercise  a  reasonable  discretion  in  determining  whether  a  bouse, 
nominated  by  a  prisoner  under  arrest,  as  a  safe  and  convenient  dwelling-bouse,  be  a  safe 
house  for  the  custody  of  the  prisoner. 

If  a  prisoner  request  to  be  taken  to  a  bouse  for  tbe  purpose  only  of  consulting  a  person 
there,  that  is  not  a  nomination  of  a  house  within  tbe  statute. 

ants 
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IMS*  aats  forfeited  and  became  liaUe  to  pay  fer  die  Mid 
offisDce  to  the  plaintiff^  being  the  pafty  thereby  if* 
grieved,  the  sum  of  SOL9  &a 

Plea.    That  the  defendants,  at  the  time  of  the  arro^ 
informed  the  phtintiff  that  she  might  be  earned  to  a 
safe  and  convenient  dwelling  house,  of  her  own  nomi- 
nation or  appointment,  within  three  miles  from  the 
place  where  she  was  so  arrested,  such  dwelling  boiue 
not  being  the  house  of  the  plaintiff;  and  that  the 
plaintiff  thereupon  consented  and  agreed  to  be  carried 
to  the  dwelling  house  of  one  William  Letgft  and  that 
the  defendants  luxordingly  carried  the  plaintiff  to  the 
said  dwellbg  house  of  the  said  fF»  Zr.,  and  were  then 
ready  and  willing,  and  offered,   to  su£fer  and  permit 
her  to  remain  and  continue  in*  the  said  last4neDtioiied 
dwelling  house  for  twenty-four  hours  from  the  time 
of  the  said  arrest;   but  that  the   plaintiff,  afterwards 
and  whilst  she  was  at  the  said  dwelling  house  of  the 
said   W.  L.J  and   within   twenty-four  hours  from  the 
time  of  the  said  arrest,  to  wit,  &c.,  requested  the  d^ 
fendants  to  carry  her  from   the  said  last-mentioDed 
dwelling  house  to  the  said  gaol  or  prison  in  the  de- 
claration mentioned;  whereupon    the    defeodantSi  m 
compliance  with  the  said  request  of  the  plaintiff^  and  by 
her  express  direction,  did  carry  her  to  the  said  gaol  or 
prison,  within  twenty-four  hours  from  the  time  of  the 
said  arrest,  as  in  the  declaration  mentioned :  Tcrificatiott. 
Replication,    That  the  plaintiff  did  not  consent  and 
agree  to  be  carried  by  the  defendants  to  the  house  of 
the  said  W.  L.  in  manner  and  form  &c    Coodusion  to 
the  country*    Similiter. 
On  the  trial  before  Coleridge  J.,  at  the  3f/eMfe«* 

sittings  after  Easter  term  1835,  the  defendant's  cfi^ 

l^gan, 
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bcgluiy  and  called  a  witness  who  was  present  at  die       I8i6«' 
tiaie  of  the  anest,  and  who    stated,  that   HtBand^       "a^jT 
the  officer  who  made  the  arrest,  told  the  defendant 
alie  must  go   to  prison,  or  find  some  one  to  bail 
ber ;  to  which  she  answered,  that  she  did  not  know  that 
At  had  any  friend  to  bail  her,  and  that  Mr.  (hpdand 
was  her  attorney ;  that  she  sent  a  note  to  Oopdand^  tiie 
answer  to  which  was  that  he  could  not  come;  that 
JLev/s  name  was  mentioned;,  that  the  plaintiff  wished 
to  remain  in  the  house  where  she  was  arrested,  bat 
Htdland  said  he  could  not  wait  any  longer,  he  did 
not  wish  her  to  go  to  his  house,  but  he  woald  re« 
commend  her  to  go  to  Zjetn^s  in  Newman  Street,  as  it 
was  near  to  Marlan^Sj  and  his  own  house  was  distant 
from  it;  that  the  plaintiff  went  to  Letg^s  willingly;  that 
the  witness  called  a  coach  at  her  request;  that  she  ex- 
pressed no  wish  to  go  any  where  else ;  that  no  constraint 
was  used  by  Htdland;  and  that  they  remained  two  or 
three  hours  at  the  house  where  she  was  arrested  for  the 
accommodation  of  the  plaintiff.    Another  witness  called 
for  the  defendants  stated,  that  the  plaintiff  wished  to 
go  to  Copelandfsj  but  Htdland  would  not  let  her,  and 
,would  only  let  her  go  to  a  lock-up  house.     A  witness 
for  the  plaintiff  stated  that  Copeland^  in  his  answer, 
had  desired  the  plaintiff  to  go  to  his  house;  and  that, 
on  the  plaintiff's  requesting  to  go  thither,  the  bailiff 
refused,  and  said  she  must  go  to  prison,  and  that  the  men 
would  have  enough  to  do,  if  they  took  prisoners  over 
the  town,  adding,  ^*  FU  take  her  to  Newman  Street, 
which  is  handy  for  her  friends  to  see  her."   The  learned 
Judge  told  the  jury,  that  the  only  question  for  them 
was,  whether  the  plaintiff  consented  and  agreed  to  go 
to  jLa^s;  diat  the  words  of  the  issue  could  not  mean 
Vol.  IV.  S  S  that 
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iSSS.  tJNit  she  was  de)ig)ited  U>  go;  that,  tp  whatever  hoas^ 
she  went,  she  wonuld  have  felt  some  relactanoe;  that 
a  iv&tuiis^  ijisindination  to  go  was  to  be  expected  ia  a 
female  so  circumstanced;  that  the  qaestioa  was,  wbethiejr 
she  w^Dt  to  that  particular  house  unwillingly^  or  wished 
to  go  to  another  house ;  tbfit  the  sheriff  had  a  lig^  to 
have  a  voice  jo  the.  selection  of  a  house,  and  mightaot 
have  thpMght  CapekuuPs  a  safe  house.  And  he  added, 
according  to  the  npt^  of  the  plaiptiff^i;  counsel  (a),  that,  if 
the  plaintiff  meant  to  stan4  on  the  statute,  she  ought  to 
Jbave  saidi  *^  Now  I  have  named  a  convenient  house^  I 
will  go  tor  the  penally."     Verdict  for  the  defendants. 

In  TH^ihf  term,  1835,  Knowles  obtained  a  rule  ^  a 
new  trialf  on  the  grounds  of  the  verdict  being  a^gsinst 
evidence^  and  of  misdirection ;  or  for  judgment  son  ob> 
stante  veredicto* 

Jlexander  now  shewed  cause.  Firsti  the  verdict  was 
supported  by  the  evidence.  The  issue,  wa%  whether  the 
plaintiff  w#nt  to  I^spfs  house  willingly.  Theie  was 
express  evidence  that  ^he  did  so ;  and  the  jnepUcation 
admits  that  she  had  notice  of  her  privilege  of  nomination. 
It  is  true  that  the  officer  had  previously  refiised  to  take 
her  to  Copeland^s^  who  was  her  owp  attorney.  He  was 
entitled  to  object  to  that^  inasmuch  as  he  migb^  con* 
aider  it  an  insecure  place,  and  in  that  point  of  view  he 
would  be  justified  in  not  incurring  any  risk  of  escape; 
besides  which,  it  does  not  appear  that  she  had  named 
it  as  a  house  of  custody.  It  is  also  true  that  the  officer 
named  Lay's  houses  with  his  own,  to  the  plaintiff; 

(a)  See  pp.  965,  972,  poet. 

bat 
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but  her  choice  of  hecjff^  house  afterwards  was  not  the  i8S6L 
less  made  by  her  consent  and  agreement :  so  other  ^^_ 
house  was  excluded,  and  there  was  direct  evidence  that 
no  compubion  was  used.  Secondly,  the  jury  wera 
rightly  directed.  The  issue  was»  whether  the  Flauitiff 
went  to  Lmf%  house  with  her  own  consent  and  agree* 
ment;  and  so  the  jury  were  distinctly  told.  Nor  can 
any  valid  objection  be  made  to  the  construction  put 
upon  the  act  by  the  learned  judge.  ThinUy^  as  to 
judgment  non  obstante  veredicto^  On  this  record,  asi* 
suxning  the  plainti£P's  consent  to  go  to  Leojft  house  to 
have  been  proved^  the  sheriff  has  incurred  no  penalty. 
HuUon  ▼•  HuUon  (a)  was  cited  on  moving  for  the  rule. 
That  was  a  motion  to  set  aside  a  judgment  and  execu« 
tion  on  a  warrant  of  attorney,  on  the  ground  that  it 
bad  been  executed  by  the  defimdant  while  in  custody 
at  the  plamtiff's  suit»  there  being  only  the  plaintiff's 
attorney  present,  though  the  defendant  declined  send- 
ing fiw  his  own  attorney,  and  said  he  was  satisfied  with 
the  presence  of  the  plaintiff's  attorney.  Lord  Kenjfon 
said  that  there  was  great  weight  in  the  observation  that 
the  defendant  should  be  considered  incapable  of  waiving 
the  benefit  of  the  rule.  In  fact,  however,  the  nde  was 
not  made  absolute^  except  upon  a  denial  by  the  defend- 
ant of  the  &cts  sworn  to  on  tibe  part  of  the  plaintifl^ 
which  constituted  his  excuse.  In  GiUman  v.  HiU  (b) 
the  Court  refused  to  set  aside  a  judgment  on  a  warrant 
of  attorney,  where  it  appeared  that  the  defendant  had 
executed  it  without  having  his  own  attorney  present^ 
because  he  had  been  informed  that  it  would  be  void ; 
Lord  Mansfield  saying,  ^  that  no  rule  of  die  Court 

(a)  7  r.  Ji.  7.  (6)  1  Cowp.  141. 

8S  2  shall 
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1836.  ahall  be  made  an  instrument  of  fraud."  From  these 
cases  it  appears  that  the  rule,  (a)  requiring  the  presence 
of  the  defendant's  attorney  may  be  dispensed  with  by 
the  defendant's  express  assent,  or  by  conduct  from 
which  his  assent  may  be  presumed.  In  Walter  v. 
Gardner  (b)  a  judgment  was  set  aside  because  the  at* 
tomey  who  attended  on  the  part  of  the  defendant  had 
been  brought  by  the  phuntiff's  attorney,  and  had  not 
been  previously  known  to  the  defendant.  But  that  is 
a  very  different  case  from  the  present ;  and,  though 
Taunton  J.  there  adopts  Lord  Kenyon's  remark  before 
mentioned,  in  Hutson  v.  Hutson  {c\  the  rule  cannot  be 
considered  inflexible.  Demfiirst  v.  Pearson  {d)  is  not 
applicable ;  there  it  was  held  that  the  mere  submission 
of  the  prisoner  did  not  amount  to  a  consent,  and  that 
he  could  not  be  said  to  have  ^*  refused  **  to  be  car- 
ried to  a  safe  and  convenient  dwelling  house  till  the 
officer  had  requested  him  to  nominate.  So  in  Singisom 
V.  Benton  {e)  it  was  said  that  there  could  be  no  re- 
fusal by  the  prisoner  till  he  had  been  requested  to  nomi- 
nate; and  that  a  mere  omission  by  him  to  nominate 
did  not  authorize  the  officer  to  carry  him  to  gaol.  But 
here  is  an  express  assent  to  the  particular  house. 
Further,  the  plaintiff,  having  assented,  does  not  ap- 
pear on  the  record  to  have  been  "  aggrieved,"  which 
is  indispensable  to  her  right  of  action  under  sect  12. 
of  Stat.  32.  G.  S.  c.  28.  The  Courts  have  required 
that  this  essential  ingredient  should  appear,  in  many 
eases  which  have  been  decided  on  statutes  using  similar 

(a)  See  i2.  4^3:  8  IT.  4.  I.  7S.  ZB^^M. S84. ;  and,  Ibt  tW anliff 
rules,  see  JervWt  New  Rules,  p.  61.  note  (o),  3d  ed. 

(6)  4  A  i  Ad.  S71.  (e)  7  T.  A  7* 

ii)  1  C  i  Af.S65.  S,C.  8  Tyrwh.  S49.  (e)  5B.  t  Ad^SS. 

language ; 


iff  THB  Sixth  Year  of  WILLIAM  IV. 


965 


language ;  as  Rex  r.  Ingleton  {a\  and  Rex  v.  Deoohurst  {b\ 
on  Stat.  5  &  6  W^^  ij-  M  r.  11.  5. 3. ;  Rex  v.  The  Justices 
i^  Essex  (c)  (confirmed  by  Rex  y.  The  Justices  of  the  West 
Riding  {d)  )  on  stat  S5  G.  3.  c.68.  s.  S. ;  Rex  v.  Black- 
anion  {e\  on  stat.  55  G.  S.  ^.  5L  5. 14. :  which  cases  are 
confirmed  by  the  distinctions  pointed  out  by  the  Court 
in  Rex  v.  The  Justices  of  Somersetshire  {g)j  on  stat  1 7  G,  2. 


1836. 
Silk 

HUMPHSKY. 


Knawles^  contri.  First,  the  verdict  is  against  the 
evidence.  It  cannot  be  contended  that  the  plaintiff  has 
no  remedy  unless  she  has  used  bodily  force  to  resist. 
There  was  a  case  of  compulsion,  short  only  of  that 
She  was  not  allowed  to  go  to  Copeland^s  house.  Was 
bis  house  otherwise  than  *^  safe  and  convenient,''  because 
he  was  her  attorney  ?  The  object  of  the  act  is,  that  the 
prisoner  may  have  the  opportunity  of  consulting  with 
his  own  attcMrney,  in  order  to  procure  bail.  Secondly, 
there  was  a  misdirection.  The  learned  judge  told  the 
jury  that,  if  the  plaintiff  meant  to  stand  on  the  statute^ 
as  to  her  nominating  Copeland's  house,  she  ought  to 
have  insisted  on  it  expressly,  and  have  said  that  she 
would  go  for  the  penalty.  That  is  contradicted  by 
Simpson  v.  Renion  {h) ;  the  proposal  to  nominate  must 
come  from  the  o£Scer.  IColeridge  J.  If  I  made  that 
remark,  I.  must  have  coupled  it  with  others  in  ex- 
planation. The  plea  alleges  that  the  defendant  did 
give  the  information;  which  is  not  traversed.]  The 
prisoner  is  not  bound  to  tell  the  officer  that  he  will 

(a)  1  WUt.  130.  (h)  SB.^Ad.  405.     &  C  9N.  i  M.  S58L 

(c)  SB.^C,  431.         (lO  7  A  4^  C  678. 

{e)  \0B.  i  C.  79S.     See  Baididdorr.  Sodg^  taatk^  p.  692. 

(g)  7  J.  j'e  681.  note  (a). 

(A)  SB.  4[jtd.$5. 

3S  3  go 
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SiLX 


{jLord  Denman  C.  J.     Suppose  die  judge  merely  said, 
agoind       the  demand  must  be  such  as  to  bring  to  the  officer^s 
mind  that  he  will  be  liable  to  the  penalty  if  he  refuse.]] 
The  learned  judge  also  said,  that  the  sheriff  had  a  right 
to  have  a  voice  in  the  selection  of  the  house ;  but  the 
statute  gives  the  nomination  to  the  piisoner.     ^Ccte- 
ridge  J.     I  meant  merely  that  he  had  a  right  to  ex- 
ercise a  judgment  whether  it  was  safe  and  convenient] 
Thirdly,  the  plaintiff  is  entitled  to  judgment  non  obstante 
veredicto.    She  could  not  waive  her  right     The  object 
of  Stat  S2  O.  2.  c.  28.,  is  the  <<  relief  of  debtors  with 
respect  to  the  imprisonment  of  their  persons :  ^  and  die 
preamble  of  sect  1.  recites  that  <*many  persons  sdSst 
by  the  oppression  of  inferior  officers  in  the  execution 
of  process  for  debt,  and  the  exaction  of  gaolers  to 
whom  such  debtors  are  committed.**    Then  the  enact- 
ment in  the  same  section  forbids  the  officers  to  take 
a  prisoner,  who  has  not  refused  to  be  carried  to  a 
house  named  by  himself,  to  prison,  for  twenty-four 
hours,  even  though  such  prisoner  may  prefer  a  prison 
to  a  lock-up  house.     Lord  KerytnCs  dictum  m  HaUan 
r.  Hutson  {a)  justifies  this  construction.    [^UMedale  J. 
That  case,  as  well  as  some  others  cited,  was  on  an 
application  to  the  summary  jurbdiction  of  the  Court 
under  its  own  rule;  this  is  an  action  for  a  penalty.] 
The  courts  favour  an  extensive  application  of  the  rule. 
In  Wardker  v.  Qascoyne  (&)  it  was  held  that  a  part^ 
was  protected  by  it  as  a  prisoner,  though  only  withia 
the  rules.    So,  in  Parkinson  v.  Cbfiies(c),  of  a  prisoner 
in  the  custody  of  the  marshal. 

(a)  7  T.  JB.  7.  (fi)  f  r.  la  1997. 

(c)  3  T.  R.  616. 

Lord 
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Lord  Denman  C.  J.  The  replication  admits  that 
the  plaintiff  was  informed  that  she  might  be  carried 
to  a  safe  and  convenient  dwelling  house  of  her  owh 
nomination.  It  is  suggested  that  the  jury  were  mis- 
directed. They  were  told  that  the  refasal  of  the  plains- 
tiff  must  be  more  than  her  natural  repugnance  to  go  to ' 
any  place  of  confinement.  Putting  a  fair  construction 
on  this  charge,  I  think  the  direction  perfectly  correct 
She  is  not  to  go  to  prison  till  she  has  reftised  to  nomi- 
nate :  she  should  then  tell  the  officer,  you  roust  take 
me  to  such  and  such  a  house.  She  need  not  use  the 
very  words  of  the  act ;  but  die  must  name  a  safe  and 
convenient  house.  If  the  jury  think  she  has  done  so» 
and  that  the  officer  has  improperly  refused,  he  is  liable 
to  the  penalty.  It  seems  to  be  supposed  that  the- 
attomey's  house  was  assumed  not  to  be  a  safe  and 
convenient  dwelling  house,  because  it  was  not  a  place 
of  custody.  I  do  not  think  it  necessary  that  the  house 
named  should  be  a  lock-up  house.  If  there  were  any 
house  named,  which  was  safe  and  convenient,  I  think 
the  officer  would  not  be  justified  in  refusing.  Then  it 
is  said,  that  there  was  a  miscarriage  on  the  part  of 
the  jury,  they  having  found  that  she  consented  to  go 
to  Lepjf^  house,  whereas  she  only  went  to  avoid  a 
worse  evil.  She  was  under  arrest ;  and  it  is  said  that  a 
choice  was  allowed  her  only  between  going  to  Let^s 
house  and  another.  It  was  a  question  for  the  jury,  whe^ 
ther  she  chose  freely ;  her  choosing  in  order  to  avoid 
prison  could  not  make  it  less  a  free  choice.  The  jury 
therefore  were  justified.  They  had  to  inquire  as  to  the 
consent,  not  of  a  party  who  could  go  at  large,  but  of 
one  who  was  to  be  confined  in  some  place  or  other. 
Then  comes  the  important  question  upon  the  record;- 
3  S  4  It 
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HwrajMtT* 


9§^.  CASES  nr  EASTER  TERM 


8k 


18S6.:      It  18  Mid  that  the  [daktiff  could  not  div^est  beftelf  of 
her  own  remedy ;  thatp.  if  she  did  not  expressly  r^ae 
to  DomiDate  a  house,  her  consent  to  go  to  prison  came 
to  nothnig;  for  that  there  was  no  power  to  take  her 
thither,  in  the  absence  of  such  a  rdusal.     But  the 
question  is,  whether  this  plea  be  not  equivalent  $o  an 
allegation  of  her  having  refused  to  go  to  a  house 
nominated  by  herself.     Suppose  the  officer  to  say,  I. 
will  not  now  take  you  to  prison ;  I  wiU  compel  you 
to  9tay  here.     What  right  could  he  have  to  insist  on 
that?    Or  why  was  he  to  incur  the  expense  of  her  re- 
maining at  Lm^s  house,  after  she  had  desired  to  quit 
it?    She  refuses  to  remain  at  the  house  which  she  has 
nominated;  that  is  the  same  as  if  she  refused  to  nomi- 
nate.   The  plea  therefore  b  good.    ' 

LiTTUSOALE  J.  I  am  of  opinion  that  this  rule  must 
be  diacharged.  As  to  the  question,  wheth^  the  ver- 
dict was  against  the  evidence,  the  question  for  the  juiy 
was  whether  the  plaintiff  consented  to  go  to  Levj^s 
house.  It  was  not  necessary  that  she  should  use  any 
particular  form  of  consent  But  it  is  said  that  she  had 
no  choice,  and  that,  therefore,  she  did  not  consent  She 
proposed  to  go  to  the  house  of  her  own  attorney.  I 
tlunk,  as  the  learned  Judge  said  to  the  jury,  that  the 
sheriff  has  so  far  the  control  as  to  be  entitled  to  make 
a  reasonable  objection.  And  it  seems  to  me  that  the 
attorney's  house  is  not  a  safe  and  convenient  house; 
for,  if  the  prisoner's  friends  know  that  the  prisoner  is 
at  a  place  to  which  they  have  access,  they  may  attempt 
a  rescue :  whereas,  if  the  prisoner  be  taken  to  the  house 
of  a  disinterested  person,  that  may  be  as  convenient  as 
a  lodiL«up  bouse.    Bat^  in  fapt,  it  does  not  appear.tbat 

the 
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tlie  plaintiff  asked  to  go  to  the  attorney's  house  for  the^       lAM< 
purpose  of  remaining  there  during  tb^  twienty'-foor 
hours*     She  seems  to  have  wanted  only  to  consult  him. 
And,  though  the  attorney  might  be  willing  to  give  her 
advice  upon  her  going  to  the  house,  yet,  on  the  whoIe» 
I  do  not  think  the  sheriff  was  bound  to*  assent  to  the 
proposal.    Then  two  other  houses  were  discussed ;  and,' 
of  these,  Ai6  seems  to  have  preferred  Lm^s.  She  named 
none  herself-:  the  o£Bcer  named  both.   I  think  the  jury 
were  warranted  in  their  verdict*     As  to  the  direction  to 
the  jury,  the  principal  objection  seems  to  be,  that  the 
learned  Judge  intimated  that  the  sheriff  might  nominate 
the  house.      But  I  do  not  consider  that  what  be  said 
amounted  to  that     Then  as  to  the  question   on  the 
record.     The  declaration  is  quite  proper.    On  the  plea, 
the  question  arises  whether   it  is  a  sufficient  answer 
to  the  declaration,  that  the  plaintiff,  being  informed 
that  she  might  nominate  a  house,  chose  Letn^s  house, 
and  afterwards  requested  to  be  taken  thence  to  prison, 
it  not  being  alleged  that  she  refused  to  nominate  a 
house.    Does  the  plea  falsify  her  non-refusal?    Did 
shCf  upon  the  statement  in  this  *  record,  refuse  ?    She 
does  refuse,  if  she  desire  to  be  taken  to  prison  itt)m  the 
house  which  she  has  nominated.    The  plea  therefore 
falsifies  the  non-refusal  sufficiently.     Then  it  is  argued 
that,  in  several  cases,  this  Court  has  kept  a  strict  watch, 
and  rightly,  to  secure  its  own  rules  being  attended  to 
for  the  protection  of  prisoners.    But  this  is  an  action 
upon  the  statute;  and  it  is  answered  by  shewing  that 
the  party  was  taken  to  the  house  named  by  herself^ 
and  thence,  at  her  own  request,  to  prison.     Under 
the  rules  of  this  Court,  it  is  said,  a  prisoner  has  not 
been  allowed  to  waive  bis  own  rights.    That  question 

does 
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IS96.  dom  not  Mwe  here.  Under  the  etetate^  •  priftner  ta$f 
idMndon  bis  right  te>  nomtiMle  a  bonscy  and,  if  he  d5 
ahendoft  if^  he  is  to  gc>  to  gaoL  The  plea  is  therefae 
good. 

PAvnmnv  J.    I  Aink  tbb  rale  nmst  be  ^schaiged. 
The  only  qaestkn  for  die  jury  was^  whether  the  Haio- 
tiff  eomenCed  to  goto  Z^v^shouae.   It  la  admitted  that 
she  was  informed  that  ik^  had  a  r^t  ft>  nominate. 
Bat»  Mr.  Knatdes  aqrs,  the  findmg  of  the  jnry,  that 
the  Pkuntf  eonsented  to  go  to  Lmf^  is  against  the 
evidenee?  not  because  sdie  was  remored,  and  resisted 
the  temoml  bj  fimoe  (mid  that,  indeed,  ianet  neeesaary), 
but  because  she  did  ml  goto  £0i^iiHfaanse  (ill  she  had 
fouml  that  the  officer  would  not  take  her  to  a  honse 
which  she  had  named.    That  assmnes  the  fiu»  that  she 
had  named  some  safe  and  oonTenieae  dwdUog  house. 
But  this  assmnption  is  not  justiied  by  a  fiur  constrao- 
tion  of  the  emlene&     She  does  not  appear  to  ham 
reqmred  to  go  to  CopeUmd^s  house^  as  a  bouse  to 
slay  at,  but  beeaose  she  wanted  to  consult  hun.    For 
wbot  is  the  answer  made,  when  she  desired  to  go 
diiiher?    One  of  the  men  said,  •'We  should  have 
enough  to  do,  if  we  took  prisoners  all  over  the  town." 
It  is  dear  that  officers  are  not  bound  to  tiAie  prisonsfs 
to  every  house  to  which  they  wish  to  go  for  any  purpose 
whatever,^  but  only  to*  a  safe  aad  cmwenient  dwelling 
hous^  for  the  purpose  of  their  remaining  there  doriag 
the  twentjMbuT  hours.    And  the  Plaintiff  did  not  xe^ 
quiie  to  go  w  ta  Copdand^s.    There  was,  tberefixr^  so 
fiuv  no  constraint;  for  she  had  named  no  house.    Then 
die  offieer^a  own  house  ia  proposed;  but  it  was  said  that 
that  was  too  fiir  from  Jlf onbmiPs  hous^  and^  tberefiiie, 

not 


nllMfHEBTi 


IM  THB  Sixth  Year  m  WILLIAM  IV.  971 

Botiateljtobeeonveiiieiit  Then  she^nstotd  that  Za^^s       1896. 

boase  WM  near,  and  she  did  not  yeiiise  this.   Hietterdkt       ' 

i^  therefore,  not  against  the  cTidenoe.  Bat  it  is^^eon*  ^agatmi 
tended  tliat  Aere  was  a  misdirection.  I  cannot  see 
that  there  was.  The  substance  of  the  direction  seema 
to  hme  been,  diat  the  juty  must  be  satisfied  widi  the 
proof  of  such  consent  as  would  be  given,  not  by  a  per- 
son who  had  the  choice  of  staying  at  home,  but  by  one 
who  must,  at  any  rate,  be  kept  in  safe  custody.  That 
19  perfectly  comect  h  is  also  perfecdy  correct  to  sqr 
tfcat  the  cAoer  ought  to  hare  a  voice  in  choosing  the 
house.  If  not,  a  house  might  be  diosen  where  a  rescue 
Ivas  easy.  Then  as  to  judgment  non  obstante  veredfeto. 
It  is  on  the  record  that  the  defendants  told  the  plaintiff 
fliat  she  might  be  carried  to  a  safe  and  convenient  dwel- 
ling houses  that  she,  tliereupon,  consented  to  go  to 
Lern^s  hovse  (which  is  the  same  as  if  she  had  nominated 
that  house),  and  tliat  she  requested  to  be  ti&en  from 
thence  to  prism.  Thus  she  countermanded,  as  it  were, 
her  previous  nomination.  It  is  said  that  the  condition 
of  a  prisoner,  with  regard  to  the  statute,  is  like  his  con* 
dition  with  n^ard  to  the  rale  of  Court,  whidi  was  re- 
ferred to,  and  that  he  cannot  waive  his  right  In  some 
sense,  I  agree  to  that  Perhaps  it  might  not  be  sufficient 
for  a  prisoner  to  say,  ^*  I  know  the  act;  but  I  do  not  wish 
to  avail  myself  of  it;**  though,  indeed,  it  might  be  said, 
that  even  this  was  very  like  a  refusal  to  nominate :  it  is, 
however,  difficult  to  say  that  a  prisoner  can  waive 
the  benefit  of  the  act.  But  the  act  leaves  him  an 
option.  It  enacts  merely  that  he  shall  not  be  taken 
to  prison  within  the  time  unless  he  refuse  to  be  carried 
to  a  house  of  his  own  nominatkm.  He  may  refuse  in 
many  ways.    He  may  nominate  and  then  refuse  to  go: 

or 
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1836.        or  he  may  refuse  to  nominate  r  or  he  may  nominate  and 
"       ffo,  and  then  refuse  to  stay.     The  last  is  tlie  case  now 

Silk  ^ 

^ainat       before  us;  and  it  is,  in  effect,  a  refusal  to  nominate. 
As  to  the  question,  whether  the  record  shews  that  the 
plaintiff  is  a  party  aggrieved,  I  need  not  discuss  it.    If 
the  plea  be  bad,  she  is  a  party  aggrieyed :  if  it  be  good,  ' 
she  is  not 


Coleridge  J.  I  think  the  yerdict  should  not  be  dis- 
turbed. It  is  contended  that  the  prisoner  did  not  con- 
sent to  go  to  Lemfz  house  till  her  reasonable  request 
to  go  to  CopelafuTs  was  refused.  But  she  never 
dreamed  of  going  to  CcpelancPs  as  an  intermediate 
house  to  stay  at  till  her  going  to  prison.  Copeland  was 
sent  for  by  her,  and  would  not  come,  but  sent  her  a 
message,  proposing  that  she  should  come  to  him.  The 
answer,  given  to  the  request  which  she  thereupon  made, 
shews  the  real  effect  of  that  request  That  being  so, 
she  had  not  nominated  a  safe  and  convenient  dwdling 
house.  The  o£Bcer  then  names  two,  and  suggests,  as  a 
reason  for  her  preferring  Lev^s  house^  that  it  is  nearer 
to  MorlaruTsy  and  one  from  which  she  may  send 
to  her  friends.  Then  the  officer  says  she  went  wil« 
lingly.  And  she  therefore  consented,  in  the  only  sense 
in  which  the  issue  can  be  understood.  It  would  not 
have  been  a  consent,  in  the  case  of  a  perfectly  free 
person;  but,  keeping  in  view  her  situation,  it  appears 
from  the  evidence  on  both  sides  that  she  went  of  her 
free  will.  As  to  the  supposed  misdirection,  I  have  no 
note  of  what  I  said,  the  day  happening  to  be  one  on 
which,  owing  to  the  state  of  business,  I  was  pressed 
for  timef  and  could  not  take  a  note,  as  I  usually  da 
But,  with  respect  to  the  remark  that  the  sheriff  is  in- 
titled 
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titled  to  have  a  yoice  in  the  selection  of  the  house»  I  1836. 
adhere  to  it.  It  b  to  be  safe ;  that  is,  safe  for  the 
sheriff,  not*the  prisoner.  As  to  the  plea,  I  think  it 
scarcely  admits  of  a  question.  The  Plaintiff  is  in- 
formed that  she  may  be  carried  to  a  safe  and  convenient 
dwelling  house  of  her  own  nomination  ;  she  consents 
and  agrees  to  go  to  Lern/s  house :  when  she  is  there, 
the  defendants  offer  to  let  her  remain  for  the  rest  of 
the  twenty-four  hours ;  she  refuses,  and  requests  to  go 
to  prison.  If  that  be  not  a  good  answer,  in  what  a 
condition  are  sheriffi.  placed  ?  Would  the  ofBcer  have 
been  justified  in  keeping  the  plaintiff  at  Let^s  house  ? 
If  not,  the  plea  is  an  answer. 

Rule  discharged. 


MoBTiN  against  Burge.  f?''^' 

THIS  cause  came  on  to  be  tried  at  the  Maidstone  On  Uie  trW  of 
a  causc^  a  Ter- 

Spriuff  assizes,  1835,  when  a  verdict  was  taken  for  diet  was  taken 

for  3O00L  lub- 

the  plaintiff,  damages  3000/.,  costs  40^.,  subject  to  the  ject  to  a  n- 
award  of  an  arbitrator,  who  was  empowered  to  direct  aibitntor  to 
a  verdict  to  be  entered  for  the  plaintiff  or  defendant,  as  f^,  pujn^or 


he  should  think,  proper,  and  to  whom  all  matters  in  ^^^^^^^ 
di£ference  between  the  parties  were  referred,  to  order  JT^li^^ 
and  determine  what  he  should  think  fit  to  be  done  by  ^L™****"  "" 

"    difference^ 

either  of  them  respecting  the  matters  in  dispute.    Each  except  as  to 

^.  /.    t  ,     r       cosu,  the  set- 

party  was  to  pay  his  own  costs  of  the  cause  and  reter-  tiement  of 

ence,  and  the  expenses  of  the  award  in  equal  moieties;  ^ded  for  by  the 

order  of  re- 
ference.    Hie 
arbitrator  directed  a  Tcrdict  to  be  entered  for  plaintiff,  (not  saying  for  how  much,]  and  that 
defeadaoi  diould,  at  a  time  and  place  named,  pay  plaintiff  or  hb  attorney  S60f. : 
Held,  an  uncertain  award. 

and 


Buaox. 
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18J6.  imd  pome  pag  gtvmx  to  the  arbitumtor  lo  enlarge  die 
tame  for  making  his  award.  The  arbitrator  made  and 
published  his  award,  dated  9tb  of  December  ISdSf  and, 
after  reciting  the  order,  and  certain  enlargements  of 
i)ie  tim^  he  awarded  as  follows:  •«-*<*  That  s  vefdict 
ahall  be  entered  in  the  said  cause  for  the  planitiff ;  and 
that  the  said  Qeorge  B$ifge  shMl  «id  do^  on  the  19tk 
day  of  December  instant,  between  the  hours"  &e.  ^  well 
and  truly  pay  or  canse  to  be  paid  unto  die  said  Tkamag 
Moriimix  his  attorney,  at"  &a,  ^  the  sum  dt26QL  ISa  StL 
of  lawfid  money  of  Oreat  Britain^  Ih  witnees  **  &a 
A  rule  was  obtained  in  the  ncax  term,  Jmmay  fidth, 
for  setting  aside  the  award,  on  the  grbonds,  first,  that 
the  time  for  making  it  had  not  been  properly  enlarged; 
and,  secondly,  that  the  award  was  uncertain* 

IHati  and  Ckcnmett  now  shewed  cause.  First,  no 
objection  can  be  uiged  which  does  not  appear  on  the 
face  c^  the  award,  the  application  not  having  been  made 
within  the  first  four  days  of  the  term  after  the  award 
was  published.  ILittledak  J.  For  many  years  after  I 
came  to  the  bar,  no  objection  of  this  kind  was  heard  oC 
I  do  not  think  there  is  any  such  rale  on  the  subject 
as  the  plaintiff  would  insist  upon-]  Bcemsthom  v.  Jr^ 
nold  (a)  shews  the  practice  on  the  subject*  The  award 
itself  is  sufficiently  certain,  when  read  in  connection 
with  the  order  of  reference.  No  discretion  is  given  to 
the  arbitrator  as  to  costs.  Nothing  appeaia  to  which 
his  direction,  for  the  payment  of  860/.  12^.  6dL,  can 
apply,  except  the  amount  of  the  verdict 

(a)  6  J?.  4- C  689.  See  Maearthir  y.  CamfMl,  S  B.  f  Jd,  SIB,  2  A, 
4:B.S2,;  MeiAy  r.  Pnmdlodlf,  4  JhwL  P.  C.  54. 

Ogle, 
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O^  Gontnu  The  reference  is  of  the  cause  and  all 
matters  of  difference.  The  verdict  was  taken  for  SOOOL 
Consistently  with  dds  award  it  might  be  meant  that 
the  Terdict  should  stand  for  that  som,  and  9602.  l^  6<2. 
be  paid  for  the  other  matters  in  difference.  If  it  was 
to  be  paid  as  recovered  by  the  verdict,  the  arbitrator 
ought  not  to  have  fixed  aday  for  the  payment. 


Lord  Dbnmak  C  J.  I  am  at  a  kss  to  say,  upon  this 
award,  whether  thearlHtrator  meant  thatdie  860Z.  lts.6dL 
should  be  substituted  for  the  nominal  verdict  taken,  or 
be  paid  in  respect  of  matters  in  difiSsrenoe.'  I  think  the 
award  cwnol  be  supported. 

LiraLEOAXB  J.  The  aiti)itra(or  should  have  stated 
for  what  sum  the  verdict  was  to  be  entered.  He  very 
likely  meant  that  it  should  be  for  MOL  lis.  Sd.;  but 
that  is  sunmse.    The  rule  must  be  absolute. 

Rule  absolute  (a). 


(a)  Potfeiofi  and  CWM^Ji.  had  left  tbeCottrt 


97d 
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Saiurdeq^, 


The  Kino  against  The  Lords  Commissioners 
of  the  Treasury. 

In  re  Smyth. 


npHE  Court  having,  in  Michaelmas  term  last,  made  a 
rule  absolute  for  a  mandamus  to  the  Lords  Com- 
missioners of  the  Treasury  to  issue  a  minutey  directing 
payment  to  fV.  C.  Snyth  of  his  arrears  of  pension  from 
April  5th  1826  to  October  10th  1835  (a),  a  copy  of  the 
rule  was  served  on  the  solicitor  of  the  Treasury,  and 
the  Lords  Commissioners  paid  the  arrears,  and  con- 
tinued paying  the  pension  down  to  the  5th  of  Jpril 
18S6«     On  the  9th  of  Aprils  the  assistant  secretary  of 
the  Treasury  wrote  to  Mr.  Smyth  as  follows  :  — 
«  Sir, 
<^  The  Lords  Commissioners  of  his  Majesty^s  Trea- 
sury having  had  before  them  the  minute  of  this  Board, 
of  6th  October   1826,  in   which   their   Lordships  ex- 
pressed their  opinion   that,   under  the  circumstances 
therein  stated,  a  vote  should  be  submitted  to  parliament 
for  granting  to  you  a  retired  allowance  of  166/i»  per 
annum,  and  having  also  fully  considered  your  whole 
case  and  conduct  with  reference  to  your  proceedings 
against  the  paymasters  of  Exchequer   bills  and  this 
board,  I  am  commanded  by  their  Lordships  to  acquunt 
under  the  aboTe  you  that,  being  of  opinion  that^  the  directions  of  that 

circumstances, 

this  Court  refuted  a  mandamus  calling  on  the  Lords  of  the  Treasury  to  restore  sucb 
minute  to  their  books»  and  to  submit  an  application  to  parliament,  in  the  estimates  for  the 
current  year,  for  a  grant  on  account  of  the  allowance  sanctioned  by  such  minute. 

(a)  Bex  ▼.  The  LorfU  Commitnonert  of  the  TYvantyyi  p.  S86,  ant^ 

minute 


Apaityto 
whom  a  super- 
annuation al- 
lowance has 
been  granted 
in  pursuance 
of  a  Treasury 
minute^  ac- 
eordingto 
itat.  50  G,  S. 
c  117.,  in 
respect  of  an 
office  held 
during  plea- 
sure, has  no 
Tested  interest 
in  spch  allow- 
ance; but  the 
minute  may  l>e 
revoked  at  wiU 
by  the  Lords 
ofthelVea- 
■uiy. 

Although 
such  party 
contributed  to 
the  superan- 
nuation fund 
under  stat. 
S(?.4.  cllS., 
while  the 
causes  as  to 
such  contri- 


bution 
force. 

Where  a 
TVeasury 
minute  had 
been  revoked 


in 
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minute  should  be  revoked,  and  that  no  application        18S6. 

should  be  submitted  to  parliament  for  a  grant  on  this       — ^ 

account  in  the  estimates  for  the  present  year,  their        ugmmu 

Lords  of 

Lordships  haye  directed  diose  estimates  to  be  prepared    ^  Tnmnj. 
accordingly,  omitting  therefrom  the  sum  heretofore  in- 
cluded on  account  of  that  allowance. 

«  I  am,  Sir,"  8tc. 

In  this  term,  April  26th,  J.  Jervis  obtained  a  rule  nisi 
for  a  mandamus  to  the  Lords  Commissioners  to  restore 
to  its  place  in  the  minute  book  of  the  Treasury  the 
minute  made  therein  on  or  about  the  6th  day  of  Octobfir 
1826,  in  which  the  then  Lords  of  the  Treasury  ex^ 
pressed  their  opinion  that,  under  the  circumstances 
therein  stated,  a  vote  should  be  submitted  to  parliament 
for  granting  to  the  said  William  Carmichael  Smyth  a 
retired  allowance  at  the  rate  of  166/.  per  annum,  and 
to  submit  an  application  to  parliament  for  a  grant  on 
this  account,  in  the  estimates  for  the  present  year. 

The  affidavit  of  W.  C.  Strnfikf  on  which  the  rule  was 
obtained,  set  forth  the  facts  detailed  on  the  former  ap* 
plication,  down  to  Mr.  AnsorCs  last  letter,  with  the  ad- 
ditional matter  stated  above;  and  Mr.  Smyth  added 
that,  as  long  as  he  enjoyed  the  office  of  Paymaster  of 
Exchequer  bills,  he  regularly  paid  a  portion  of  his 
salary  to  the  superannuation  fund  created  by  stat 
S6.  4.  c.  lis. 

An  affidavit  in  opposition  to  the  rule,  by  Mr.  Unwin^ 
clerk  in  the  Treasury,  set  forth  a  minute  of  the  Treasury 
board,  o{  March  29th,  1836,  in  pursuance  of  which  the 
letter  of  April  9th  was  written,  and  which,  af^er  referring 
to  the  minute  of  October  6^^  1826  (for  recommending 

Vol.  IV.  3  T  the 
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1836.        the  grant  of  a  pension   to    Mr.  Snu/th)^  proceeds  as 

follows :  — 

**  My  Lords  having  fully  considered  the  whole  case 
Ijonli  of/ 
Trwstiry.      and  conduct  of  Mr.  Carmichael  Smyth^  with  reference  to 


The  Kino 


In  re  Smtth. 


his  proceedings  affecting  the  paymasters  of  Exchequer 
bills,  and  this  board,  their  Lordships  are  of  opinion  that 
the  dii*ections  of  that  minute  should  be  revoked,  and 
that  no  application  should  be  submitted  to  parliament 
for  a  grant  on  his  account  in  the  estimates  for  die 
ensuing  year,  about  to  be  laid  on  the  table  of  the 
House  of  Commons.  My  Lords  have  therefore  to 
desire  that  the  estimates  may  be  prepared  accordinglj, 
by  omitting  therefrom  the  sum  heretofore  included  on 
account  of  that  allowance*  Acquaint  Mr.  Camichad 
Smyth  accordingly.'' 

It  was  also  stated  by  Mr.  Wood,  an  accountant  in  the 
Exchequer  bill  office,  that  all  such  portions  of  Mr. 
Smyth*s  salary  as  had  been  deducted,,  and  contributed 
to  the  superannuation  fund,  had,  as  the  deponent  be> 
lieved,  been  repaid  to  Smyth  on  or  about  Febnuay  Sd, 
1825,  in  pursuance  of  stat  5  G.  4.  c.  104.  s.S. 

Sir  John  Campbell^  Attorney-General  (with  whom 
was  Wightman),  now  shewed  cause,  and  contended  that 
the  Court  had  no  authority  to  issue  the  mandamus 
as  prayed.  And  he  referred  to  Srm/th  v.  Latkm  («)» 
The  Court  called  upon 

J.  Jervis  and  Wehby  in  support  of  the  rule.  Sryth  v. 
Latham  {a)  decided  that  the  plainti£f  was  removable  at 
pleasure  from  his  office  of  paymaster,  by  the  hxi& 

\{a)  lCro.^M.  547.     3  T^yrwk.  509. 

of 
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of  the  Treasury.     But  the  question  here  is  whether,        1836. 

after  he  has  been  so  removed,  and  a  pension  has  been      ^    ,, 

'^  The  Kino 

granted  him  pursuant  to  act  of  parliament,  the  Lords        against 

.  Lords  of 

of  the  Treasury  can  strike  him  off  the  pension  list.  Treasury* 
[Lord  Denman  C.  J*  What  right  have  we  to  tell  any 
man  that  he  shall,  as  a  member  of  parliament,  do  such 
and  such  things  ?]  The  application  is,  that  Mr.  Smyth's 
name  may  be  put  into  the  estimates.  When  they  are 
presented,  pfirliament  will  deal  with  them  as  it  thinks 
proper.  ^Coleridge  J.  What  power  have  we  to  make  any 
one  submit  estimates  at  all  ?]  Stat  50  G.  3.  c.  1 17.  (a) 
restrained  the  discretion  formerly  exercised  as  to  the 
allowance  of  pensions,  by  the  enactments,  in  sect.  1., 
for  laying  before  parliament  the  annual  increase  and 
diminution,  with  the  grounds,  and  other  circumstances. 
The  exhibiting  of  such  accounts,  with  respect,  among 
^  other  things,  to  the  superannuation  allowances,  became 
then  a  statutory  duty.  Stat.  3  G.  4.  c.  113.  (a),  which 
directs  payments  to  be  made  out  of  salaries,  in  certain 
^proportions,  to  raise  a  superannuation  fund,  recognizes 
a  title,  in  the  persons  making  such  payments,  to  the  al- 
lowances out  of  the  fund.  Sect.  1  recites  the  necessity 
of  reducing  some  of  the  superannuation  allowances  grant- 
able  by  the  previous  act  No  statutory  provision  would 
have  been  requisite  for  that  purpose,  if  the  Lords  of 
the  Treasury  had  had  the  discretionary  power  now  con- 
tended for.  The  recital  speaks  of  persons  "  holding  situ- 
ations entitling  them  to  have  such  allowances  granted  to 
them."  Sect  3  enacts  that,  from  and  after  5th  July  1 822, 
no  superannuation  allowance  shall  be  granted  unless  by 
the  King  in  council,  or  the  Treasury ;  and,  by  sect  4., 
no  such  grant  is  to  be  made  except  under  certain  con- 

(a)  See  Stat  4  &  5  fT.  4.  c.  24. 

3  T  2  *  ditions 
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1836.  ditions  as  to  age,  certificate  of  infirmity  and  services,  or 
"  ~"  service  performed  to  the  satisfaction  of  the  Lords  of  the 
ogainst        Admiralty  or  Treasury,  to  be  testified  by  their  minute. 

Lords  of 

Treasury.  Discretion  being  thus  taken  away  as  to  granting  ailonr- 
ances,  it  cannot  be  supposed  to  continue  as  to  withhold- 
ing them.  Sect.  6  requires  an  account  to  be  made  up 
to  every  5th  otjanumy^  .and  laid  before  parliament,  of 
the  total  amount  of  superannuation  allowances  payable 
on  the  5th  of  January  preceding,  the  names  of  persons 
receiving  such  allowance  who  have  died  during  the 
year,  and  the  amount  of  allowance  payable  to  every 
such  person,  and  the  name  of  every  person  to  whom  a 
superannuation  allowance  has  been  granted  during  the 
.  year,  and  the  annual  amount  of  such  allowance.  Sec- 
tions 9  to  12,  which  provide  for  contributions  to  the 
superannuation  fund,  and  for  making  certain  stated 
deductions  for  the  fund  from  all  salaries  in  respect  of 
which  superannuation  allowances  may  be  granted,  shew 
that  the  legislature  contemplated  a  vested  right  in  the 
allowances.  Where  it  is  intended  to  give  a  discretionary 
power,  that  power  is  given  in  express  words,  as  in  the 
latter  clause  of  sect.  14.  It  is  true  that,  by  stat.  5  G.  4. 
c.  104.,  the  enactments  of  3  G.  4.  c.  113.,  as  to  deduc- 
tions and  contributions  for  a  superannuation  fund,  are 
repealed,  and  it  is  ordered  that  the  contributions  already 
made  shall  be  repaid ;  but  that  does  not  take  away  the 
vested  right  which  the  contributors  had  acquired  in  their 
allowances.  The  party  now  applying  has,  therefore,  a 
legal  right ;  and  he  has  no  remedy  but  by  the  present 
course.  Unless  his  name  be  in  some  manner  inserted 
in  the  estimates,  his  case  cannot  be  considered  by  par- 
liament. It  is  the  duty  of  the  commissioners  to  make 
the  minute;  it  is,  incidentally,  their  duty  to  lay  the  name 
of  the  party  before  parliament,  though  they  may  not  be 

compellable 
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compellable  to  add  any  statement   of  reasons.      The        18S6. 

grounds  (as  far  as  they  appear)  for  the  proceeding  tak^n 

by  the  Treasury  are  in  part  such  as  the  Court  has        agahui 

already  deemed  insufficient  for  withholding  the  pension.       Treasury. 

[Patteson  J.  We  decided  nothing  in  the  former  case 

respecting  the  title  to  this  pension.     We  held  only  that 

the  party  was  entitled  to  have  a  sum  of  money  which 

the  Lords  Commissioners  had  admitted  to  be  in  their 

hands  for  his  use.] 

Sir  John  Campbell^  Attorney-General,  contended,  in 
answer,  that  the  statutes  referred  to  were  ail  in  restraint 
of  the  power  of  the  Crown  to  grant  pensions;  and  the 
pensions  granted  by  the .  Crown,  before  those  statutes, 
were  during  pleasure,  not  for  life.  He  also  referred  to 
Gidley  v.  Lord  Palmer ston  (a). 

Lord  Denman  C.  J.  (stopping  Sir  J.  Campbell). 
There  is  not  the  smallest  foundation  for  this  motion. 
The  party  applying  should  have  shewn  some  words,  in 
one  of  the  statutes,  requiring  the  Lords  of  the  Treasury 
to  do  the  particular  acts  insisted  upon.  But  he  has 
failed  to  point  out  any  such  words.  It  does  not  appear 
that  the  grant  which  it  was  resolved,  by  the  minute  of 
1 826,  to  lay  before  parliament,  was  not  altogether  a  grant 
during  pleasure,  and  revocable  the  day  after.  If  so,  it 
would  be  absurd  to  require  that  the  board  should  recal 
that  act  of  revocation  in  which  they  had  exercised  thedis* 
cretion  that  belonged  to  them.  The  first  branch  of  the 
rule  before  us  is,  that  the  Lords  Commissioners  should  be 
called  upon  to  restore  to  the  minute  book  of  the  Treasury 
the  minute  of  October  6th,  1826,  expressing  their  opinion 

{«)  SJB.t-&.  275. 

3  T  3  that 
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1856.       that  a  vote  should  be  submitted  to  parliament  for  grant- 
'  ing  Mr.  Smyth  a  retired  allowance.    For  this  no  groand 

The  Kino 

againtt  is  laid.  If  the  Lords  Commissioners  had  an  option  then 
Treasury.  to  decide  whether  or  not  a  vote  on  this  subject  should 
be  placed  before  parliament,  it  is  equally  in  their  dis- 
cretion now  to  say  that,  under  present  circumstances,  no 
such  vote  shall  be  submitted.  I  do  not  say  whether  the 
Court  has  any  power  to  issue  a  mandamus  for  the  pur- 
pose of  interfering  with  the  books  of  the  Treasury. 
Here,  at  any  rate,  it  has  not.  The  second  branch 
of  the  rule  is  for  calling  on  the  Lords  Commissioners  to 
submit  an  application  to  parliament  for  a  grant  on 
account  of  this  pension,  in  the  estimates  for  the  present 
year.  What  power  we  have  to  call  upon  them  to  sub- 
mit a  vote  to  parliament,  I  cannot  see.  I  can  draw  no 
such  inference  in  favour  of  the  vested  right  which  has 
been  insisted  upon,  from  the  language  of  stat  3  G.  4. 
r.  lis.  The  superannuation  allowance  seems  to  me  to 
be  held  on  the  same  tenure  as  the  office  itself,  namely, 
during  pleasure.  I  cannot  discover  in  the  sixth  section 
any  ground  for  requiring  this  vote  to  be  submitted.  It 
;  enacts  that  the  total  amount  of  superannuation  allow- 

ances shall  be  annually  laid  before  parliament ;  but  that 
does  not  affect  the  question,  what  the  amount  shall  be  ? 
It  is  not  even  required  that  the  names  of  those  entitled 
to  allowances  shall  be  annually  submitted.  The  names 
of  which  the  insertion  is  required  are  those  of  the 
persons,  receiving  allowances,  who  have  died,  and 
the  persons  to  whom  allowances  have  been  granted, 
daring  the  year.  At  all  events  this  does  not  vary  the 
tenure  on  which  the  allowance  is  held.  We  caimot 
say,  because  a  person's  name  was  once  held  fit  to  be 
submitted  to  parliament  for  an  allowance.  Chat  such 
allowance  shall   be   submitted   in   the  estimates   now. 

These 
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These  reasons  render  it  unnecessary  to  enter  into  more'       1836. 


The  KiKO 


general  considerations,  which  also  might  possibly  furnish 

an  answer  to  the  present  application.  agamst 

■  '^^  Lords  of 

Treasury. 

LiTTLEDALE  J.  I  am  of  opinion  that  there  was  no 
vested  right  in  this  case,  and  that  the  minute  of  1826 
left  the  Lords  G>mmissioners  at  liberty,  in  a  future 
year,  to  retain  or  to  strike  out  the  name  of  the  party. 
And,  even  if  they  were  compellable  to  restore  the 
minute,  that  would  not  accomplish  the  object  contem- 
plated, unless  the  party's  name  were  submitted  to  par- 
liament, which  must  be  done,  if  at  all,  under  stat.  S  G.4. 
c.  lis.  s.  6.  But  that  section  would  not  con^pel  the 
Lords  Commissioners  to  mention  this  party's  name, 
even  if  the  minute  were  restored.  We  have  no  autho- 
rity to  require  that  they  shall  submit  the  proposition 
suggested. 

Pattesok  J.  The  application  is  extraordinary ;  and 
the  party  has  failed  to  lay  any  foundation  for  it.  No 
clause  of  any  act  has  been  cited,  to  shew  that  an  allow- 
ance of  this  kind,  once  granted,  is  to  continue  for  life. 
It  is  held  by  the  same  tenure  as  the  ofBce  itself  was, 
namely,  during  pleasure.  And,  if  the  minute  conferring 
the  pension  did  not  give  a  vested  interest,  none  could 
be  acquired  by  contributing  to  the  superannuation  fund* 
As  to  the  latter  part  of  the  motion,  there  is  nothing  to 
shew  that  the  Lords  Commissioners  have  not  done  all 
that  is  required  of  them  by  stat  3  G.  4.  c«  113.  s.  6. ; 
and  there  is  no  pretence  for  calling  upon  them  to  make 
the  proposed  application  to  parliament  (a). 

Rule  discharged  (6)» 

(a)  Coleridge  J.  had  left  the  Court  {b)  See  the  next  two  cases. 

3T  4 
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f^^;         Tlie  King  against  The  Lords  Cominiseionersp 

of  the  Treasury. 

In  re  Hand,  Gent.;  One,  &c. 

Under  itau.  A    RULE  nisi  was  obtained  in  this  term  for  a  man* 

•nd  3  G.  4.     '  damns,  calling  upon  the  Lords  Commissioners  of 

Lirds  ofthe  ^he  Treasury  to  issue  a  Treasury  minute  or  authority  lo 

l^^t^^Sa^  the  Lords  Commissioners  of  the  Admiralty,  the  trea- 

•ito'*"*'*^?^  ^^^^  of  the  navy,  or  other  proper  officer,  directmg  and 

life.    A  grant  authorising  him  or  them  to  pay,  or  cause  to  be  paid,  to 

ancemedebj  Mobert  Hand  the   arrears   of  his  pension  or  retired 

them  io  general 

terms  wes  tub-  allowance  of  240Z.  per  annum,  from  the  25th  of  De- 

cretionofpftrl  cember  18S2,  to  the  25th  of  March  1836,  as  granted  to 

Toting  tSfup-  '^^  ^y  ^^®  Lords  Commissioners  of  the  Admiralty. 

to *lll!^d"  ^y  ^^-  Hand's  affidavit,  it  appeared  that  the  office 

b^theT^*  of  sealer  to  the  great  seal  was  granted  to  him,  subject 

of  Treasury.       to  an  existing  life  estate,  by  the  Lord  Chancellor,  in 

And,  whera 
the  Lords,  After  1801,  and  confirmed  to  him  by  patent,  to  be  exercised 

ellowmnceon  by  himself  or  by  deputy,  for  his  life;  and  that  he 
of\n  office,  had  entered  upon  the  office,  and  into  the  receipt  of  the  fees 
^t,*but*the  *°*^  emoluments,  in  1810.  In  1805,  before  the  date  of 
aUowaQcehad  jjjg  patent,  he  was  appointed  clerk  in  the  navy  pay- 
neouslyln-        office,   an   employment  which    required   his   constant 

eertedintlie  ^  .   r     ^  i 

estimates  of  the  attendance.     The  affidavit  then  mentioned  the  passing 

year,  Toted  by 

parliament,  and  of  stat«  3  G.  4.  c.  113.,  ^^  to  amend  an  act  passed  in  the 

appropriation  fiftieth  year  of  his  late  Majesty,  for  directing  that  ac- 

refusedtoen-  counts  of  increase  and  diminution  of  public  salaries, 

prowilrty^of  Sie  P^Dsions  and  allowances  should  be  annually  laid  before 

rerocatioD,  and 

would  not  grant  a  mandamus  to  the  Lords  for  payment  of  the  arrears,  it  being  proTed  that 
the  sum  so  Toted  had  nerer  come  to  their  hands,  and  had  been  newly  appropriated  by  a 
later  act  of  parliament. 

parliament, 
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parliament,   and    for   regulating    and  controlling  the        18S6. 

granting  and  paying  such  salaries,   pensions  and  al* 

lowances ; "  and  it  set  out  sect  1.  of  the  act,  regulating        ^»fMr     } 

Lords  of 

the  future  amount  of  superannuation  allowances^  and      Tmsury. 

It  '  J  ^  w^  -i  In  re  Hakd. 

several   other  sections   (sects.  2  to  7,   and  sects.  10, 
12,  and  15),  fixing  the  amount,  &c.,  of  such  allowances, 
and  establishing  a  fund  for  paying  them,  by  oontribq- 
tions  and  deductions  from  salaries.     The  Navy  Pay 
Office  wa3  one  of  the  departments  included  (by  schedule) 
in   these  provisions.      The  affidavit  also  referred  to 
sects.  1  and  S  of  stat.  5  G.4.  c.  lOi.,  which  repealed 
the  former  enactments  as  to  contribution  from  salaries, 
and  directed  that  all  contributions  and  deductions  made 
under  the  previous   act   should   be  refunded.     None, 
however,  had  been  made  from  HancCs  salary.     In  Au" 
gust  18S2,  the  Lords  of  the  Admiralty,  having  deter* 
mined  on  placing  several  clerks  of  the  Navy  Pay  Offijse, 
and  among  them  Mr.  Handy  on  superannuation  allow- 
ances, gave   him   notice   that,   in  consequence  of  the 
consolidation  of  the  civil  departments  of  the  navy,  and 
the  abolition  of  his  office,  his  services  were  no  longer 
required,  and  they  had  granted  him    '^  a  pension  of 
240/.  per  annum."     Hand  ceased  to  be  a  clerk  from  the 
date  of  the  notice.     His  full  salary,  till  that  time,  was 
400/.  a  year.     In  the  navy  estimates,  laid  before  par«> 
liament  the  next  year,  (ordered  to  be  printed,  Fdnvary 
18S3),  the  pension  granted  to  Hand  was  inserted  under 
the  head    ^<  Civil   Pensions   and   Allowances,"  among 
"  Pensions  granted  on  Reduction  of  Office."    It  was 
stated  as  follows :  — 

Senred  Years.  Pennon. 

«  RobeH  Handj  clerk    -     -  27     -  -  .^240." 

By  an  appropriation  act,  3  &  4  ^.  4.  c.  96.^  passed 
Aug\ist  29tb,  1833,  it  was  enacted,  in  sect.  10.,  fwhicb, 

with 
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18S6.        with  others  of  the  same  act,  was   referred  to  in  the 
affidavit),  that  out  of  the  supplies  gvanted  to  his  Majesty 

iigama  in  the  then  session  of  parliament  there  should  be  issued 
TrMsufy.  and  applied  any  sum  or  sums  of  money,  not  exceeding 
220,S422.,  to  defray  the  charge  of  civil  pensions  and 
allowances  which  should  come  in  course  of  payment 
during  the  year  ending  March  31st,  18S4.  And,  by 
sect  20.,  that  the  supplies  provided  (as  in  the  act  before 
mentioned),  '^  shall  not  be  issued  and  applied  to  any 
use,  intent,  or  purpose  whatsoever  other  than  the  uses, 
intents,  and  purposes  before  mentioned,  or  for  the  other 
payments  directed  to  be  satisfied  thereout  by  any  actor 
acts,  or  any  particular  dft«»e  tnr  clauses  for  that  purpose 
contained  in  any  other  act  or  acts  of  this  session  of 
parliament''  Hand  received  the  pension  from  the  time 
of  his  retiring  from  the  Navy  Pay  Office  till  the  discon- 
tinuance of  the  pension  as  after  stated. 

By  Stat  1  &  2  ^.  4.  c.  56.  ('<  to  establish  a  Court  in 
Bankruptcy ''),  the  Lords  of  the  Treasury  were  enabled 
(sect  53)  to  grant  compensation  to  certain  officers  of  the 
Lord  Chancellor  and  of  the  Court  of  Chancery,  whose 
fees  would  be  abolished  by  the  operation  of  the  acL  The 
office  of  sealer  to  the  great  seal,  which  Hand  held  then 
and  at  the  time  of  the  present  application,  was  among 
those  included  in  this  enactment ;  and,  in  pursuance  of 
it,  the  Lords  of  the  Treasury,  by  a  minute  of  January 
24th,  18S3,  awarded  to  Hand  449Z.  per  annum  so  long 
as  he  should  continue  in  office,  the  said  annuity  or  com- 
pensation to  commence  from  January  11th,  1832.  . 

In  March  1833,  Hand  received  a  letter,  addressed  to 
him  by  direction  of  the  Lords  of  the  Treasury,  wherein, 
afler  noticing  the  last-mentioned  grant,  they  stated  that, 
adverting  'to  the  fact  of  his  holding  the  said  oSke  of 

scaler, 
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sealer,  amounting  in  emolttment  to  700/.  per  annam,        1886. 
they  had  thought  proper  to  direct  the  Lords  of  the 
Admiralty  to  discontinue  the  annual  payment  of  240& 


In  re  Hand. 


Lords  of 

per  annum  made  to  him  from  the  Navy  l^y  Office.  Tnmarj, 
From  the  date  of  that  letter.  Hand  received  no  furtb«r 
payment  on  account  of  the  last-mentioned  annuity ;  and 
he  now  stated  that  he  was  informed,  and  believed,  ^^  that 
from  time  to  time  sufficient  sums  of  money  have  been 
voted  by  parliament  to,  and  received  by,  government,  to 
be  appropriated  for  the  payinent  of  civil  pensions  granted 
by  the  authority  of  the  government,  out  of  which. they 
could  provide  for  and  pay  to  him,  this  deponent,  the 
arrears  "  of  the  last-mentioned  annuity,  "  without  pre- 
judice to  the  other  demands  on  the  public  service.'' 
And  that  the  pension  of  449^  was  granted  for  life 
without  qualification,  and  solely  as  a  compensation  for 
the  fees  of  which  Hand  was  deprived  by  the  establish- 
ment of  the  Court  of  Review. 

On  the  2d  of  December  1835,  Hand  presented  a 
memorial  to  the  Lords  of  the  Treasury,  praying  that 
they  would  reconsider  his  claim,  and  order  the  arrears 
of  his  pension  to  be  paid,  and  the  payments  continued 
for  the  future,  or  that  they  would  refer  the  case  to  the 
law  officers  of  the  Crown.  The  answer  was,  that  it  did 
not  rest  with  the  Treasury  Board  to  direct  compliance 
with  the  prayer  of  the  memorial  for  payment  of  the 
pension.  Hand  afterwards  presented  a  memorial  to  the 
Lords  of  the  Admiralty,  stating  the  above  facts,  and 
ending  with  a  similar  prayer  to  the  above.  The  answer 
was,  that  the  Lords  of  the  Admiralty  did  not  admit  the 
claim,  and  had  no  funds  in  their  possession  which  they 
could  legally  apply  to  meet  it. 

In  opposition  to  the  rule,  Mr.  Briggs,  accountant- 
general 
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1S7.C.       general  of  the  oavjj  deposed  that  it  was  part  of  his  daty 
to  prepare,  for  the  purpose  of  being  laid  before  par- 

tigtanit        laiment,  the  estimates  of  monies  required  for  the  service 
Treasury,      of  the  naval  department  of  the  kingdom  for  each  finan- 
cial year,  which  is  computed  from  March  Slst:  that  in 
such  estimates  the  amount  of  the  sums  voted  in  the 
estimates  of  the  preceding  year  for  superannuations  and 
pensions  is  stated  under  their  respective  heads,  and 
abatements  made  therefrom  to  the  amount  of  such  like 
allowances  as,  during  the  preceding  year,  have  ceased 
to  be  payable,  by  death  or  otherwise  :  that  in  the  ac- 
count annually  laid  before  parliament,  as  required  by 
Stat  2  JFl  4.  c.  40.,  relating  to  the  civil  departments  of 
the  navy  (s.  dO.)»  the  balance  is  stated  between  the  sun 
appropriated  to  each  head  of  service  for  the  preceding 
year,  and  the  sum  expended  under  such  head  of  serrice, 
which  balance  is  afterwards  reported  to  the  Iiords  of 
the  Treasury,  in  order  that  it  may  be  made  available  as 
part  of  the  ways  and  means  of  the  ensuing  financial 
year:   that  the   deponent   was,   by  an   order  of  the 
Lords  of  the  Admiralty,  dated  August  2d,  1832,  di- 
rected to  pay  Hand  the  pension  of  240/. ;  and  that,  by 
an  order  from  them   of  February  1st,   18S3,  he  was 
directed  to  cease  paying  it,  and  it  was  accordingly  dis- 
continued :  that  the  estimates  are  prepared  in  Jamary 
of  each  year,  and  that  the  account  therein  contained,  of 
the  amount  of  pensions  which  have  ceased,  is  made  up  to 
the  Slst  oi December  preceding;  and  that  consequently, 
notwithstanding  the  last-mentioned  order,  the  amount 
of  HanePs  pension  of  2402.  was  reckoned  in  the  estimates 
for  the  financial  year  beginning  April  1st,  1833,  and 
was  included  in  the  vote  of  parliament  for  that  year; 
but  that  the  pension  has  not  been  included  in  any  sub- 

sequent 
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sequent  estimate,  nor  any  money  voted  or  appropriated        18S6. 
by  parliament  to  answer  it:  and  that,  although  sufficient      rr^TKnia 
money  was  appropriated  for  the  payment  of  such  pen-       T**!?^r 
sion  from  March  Slst,  183S,  to  March  SIst,  1834,  yet      Treasury, 
the  amount,  bemg  unpaid,  formed  part  of  the  sum  of 
168,579/.  which  was  placed  at  the  disposal  of  the  Lords 
of  the   Treasury   in  February  1835,  and  became  no 
longer  available  to  or  di8posal>le  by  the  Lords  of  the 
Admiralty.     It  was  further  sworn  by  one  of  the  chief 
clerks  of  the  Treasury,  that,  in  February  1835,  the 
Lords  of  the  Admiralty  made  their  report  to  the  Lords 
of  the   Treasury,  recommending   that    168,579/.,   the 
savings  of  the  grant  for  navy  services  of  the  year  ended 
March  31st,  1834   (mentioned   in   Briggs^s  affidavit), 
should  be  appropriated   as  ways   and   means,  for  the 
general  public  service  :  that,  by  direction  of  the  Lords 
of  the  Treasury,  in  an  account  laid  before  parliament, 
March  21st,  1 835,  to  shew  the  amount  of  ways  and  means 
of  former  years  which  might  be  considered  as  savings, 
the  last-mentioned  sum  was  included  under  the  head  of 
grants  for  former  years  which  it  was  supposed  would 
not  be  required ;  and  the  sum  was,  with  other  monies, 
appropriated,  by  an  act  of  that  session  of  parliament,  as 
part  of  the  ways  and  means  applicable  to  the  public  ser- 
vice of  the  year  ending  March  3 1st,  1836. 

Sir  John  Campbell,  Attorney-General,  and  Wightman^ 
now  shewed  cause.  Supposing  that  the  Lords  of  the 
Treasury  are  bound  to  account  for  the  exercise  of  their 
discretion  in  this  case,  the  affidavits  fully  justify  it.  The 
present  application  seems  founded  on  the  deeisbn  in 
Mr.  Srm/tKs  case  {a)  in  last  Michaelmas  term,  which 

(«)  Hex  ?.  The  Lords  of  the  Treatury,  antei  p.  S86. 

might, 
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18S6.  might,  if  it  were  necessary  now  to  question  it,  reqoire 
the  reconsideration  of  the  Court  Steps  would  have 
been  taken  for  bringing  it  before  a  court  of  error,  if  it 
had  been  thought  advisable  under  the  circumstances  to 
contest  the  mandamus.  Nothing  which  had  passed  gave 
Snnfth  any  legal  title  to  the  allowance  there  claimed. 
Hie^ote  of  parliament  was  not  a  grant  to  him,  but  to 
the  King,  to  enable  him  to  pay  such  allowances ;  and,  if 
the  effect  of  the  vote  was  merely  this,  appropriation 
acts,  and  more  especially  acts  in  which  Smyth  was  not 
even  named,  could  not  give  him  any  greater  legal  right. 
The  grant  was  only  a  promise,  not  binding  legally,  nor 
even  morally,  unless  all  conditions  of  the  grant  were 
fulfilled  by  the  party  receiving  it.  The  ground  on 
which  the  Court  proceeded  was,  that  the  Lords  of  the 
Treasury  had  told  Smyth  that  he  might  receive  his 
arrears  from  them.  But  that  could  give  no  legal  right 
if  none  existed  before ;  and  without  such  right  the  party 
could  not  be  entitled  to  a  mandamus.  It  was  held  in 
GidUy  V.  lard  Palmerstoji  {a)  that  the  Secretary  at  War 
was  not  liable  to  an  action  for  arrears  of  a  retired  allow- 
ance granted  to  a  clerk  in  the  War-office,  though  such 
arrears  had  been  inserted  in  the  estimates  voted  by  par- 
liament, and  the  motiey  placed  at  the  disposal  of  the 
Secretary.  Dallas  C.  J.  said  there,  ^'  The  money  re- 
ceived is  granted  by  the  Crown,  subject  only  to  the  dis- 
position or  control  of  the  Defendant,  as  the  agent  or 
officer  of  the  Crown,  and  responsible  to  the  Crown  for 
the  due  execution  of  the  trust  or  duty  so  committed. 
There  is,  therefore,  no  duty  from  which  the  law  can 
imply  a  promise  to  pay  to  the  testator  during  his  life, 

(a)  ^B.^B,  275. 

t 

or 
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or  to  his  executor  after  liis  death,  nor  can  money  be        1836. 
said  to  have  been  had  and  received  to  the  use  of  the 

llie  KiKG 

testator,  which  money  belonged  to  the  Crown,  being  agaaui 
received  as  the  money  of  the  Crown,  and  the  party  TnMwy. 
receiving  it  being  responsible  only  to  the  Crown  in  his 
public  character."  The  fallacy  urged  there,  on  behalf 
of  the  plaintiff  (and  which  will  be  relied  upon  here) 
was,  that  the  pension  granted  by  parliament  was  a 
grant  to  the  individual.  If  there  were  such  a  vested 
interest  in  allowances  of  this  kind  as  will  be  alleged  on 
the  other  side,  the  half-pay  of  an  oflScer  would  be  assign- 
able, though  the  contrary  has  been  held  in  Fktrty  v. 
Odkm  {a)  and  Lidderdale  v.  The  Duke  of  Montrose  (b). 
There  can  be  no  doubt  that,  before  stat  50  G.  S.  c.  ]  17.» 
the  grant  of  a  superannuation  allowance  would  have 
been  a  grant  during  pleasure.  That  statute  did  not 
make  it  a  grant  for  life.  The  tendency  of  the  clauses 
was  to  restrain  the  power  of  the  Crown  in  making  such 
allowances.  The  same  observation  applies  to  stat. 
3  G.  4.  c.  1 13. ;  and  it  was  held,  in  the  case  just  now  de- 
cided {c)j  that  that  statute  did  not  give  a  vested  interest 
in  the  allowance.  No  argument  can  be  drawn  from  sects. 
9, 10,  which  were  repealed  by  stat.  5  G.  4.  c.  104.  Sup- 
posing the  former  decision,  in  favour  of  Mr.  Smyth  {d)j  to 
be  maintainable,  it  differs  entirely  from  the  present,  be- 
cause there  the  money  claimed  was  in  the  hands  of  the 
Lords  of  the  Treasury,  and  they  sought,  before  paying  it, 
to  impose  a  condition  which  the  Court  thought  improper. 
Here  there  are  no  funds.  As  to  the  year's  pension 
actually  voted  by  parliament,  if  a  right  to  it  did  at  any 

(a)  3T.B.  681.  (b)  4  T.  B.  248. 

(c)  Eex  T.  Tlie  Lords  of  the  Treatury,  Ex  parte  Smyth,  antd,  p.  976. 

{d)  Bet  ▼.  The  Lordt  of  the  Treaswry^  aotd,  p.  286. 

time 
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time  exist,  it  was  taken  away  by  the  appropriation  act 
5  &  6.  )^  4.  c.  80^  which  made  it  a  part  of  the  wa|rs 
and  means  for  the  year  ending  in  1836.  Stat.4.  and 
5  JV.4f.  c.  24.  repeals  stat  3  G  4.  c.  113.,  but  is  similar 
in  many  of  its  provisions  ;  and  in  sect.  22.  it  recognises 
the  power  of  government  to  make  a  diminution  in  the 
number  and  amount  of  retired  allowances. 


Sir  W.  W.  FoUett  and  J.  Jerois^  contra.  The  clerk- 
ship  to  which  Mr.  Hand  had  been  appointed  in  the 
Navy  Pay  Office  was  abolished  when  he  had  served 
twen^-seven  years,  and  was  willing  to  continue  his  ser- 
vice. He  was  then  entitled,  under  the  acts  regulating 
pensions,  to  the  retired  allowance  which  was  granted  him. 
He  held  also  a  grant  for  life  of  the  office  of  sealer  to 
the  gteat  seal ;  that  was  among  certain  offices  which  were 
subjected  to  loss  of  fees,  for  which  loss  the  legislature,  by 
stat  I  &  2  ^  4.  c;  56.,  directed  compensation  to  be  made; 
and,  the  profits  being  ascertained,  a  compensation  was 
granted  accordingly.  This  grant  affords  no  ground  in 
justice  for  taking  away  the  other.  The  compensation 
to  Mr.  Handy  as  sealer,  was  in  respect  of  emoluments 
which  he  derived,  not  from  the  Crown,  but  from  suit- 
ors. Then,  as  to  the  right  of  this  Court  to  interfere. 
The  pension  of  240/.  was  granted  by  a  Treasury  war- 
rant, pursuant  to  statutes  50  G.  8.  c.  1 1 7.  and  3  G.  4. 
c.  1 13.  Before  those  acts,  the  King  might  have  chaiged 
his  revenue  with  a  pension  for  life.  There  is  nothing 
in  the  acts  to  shew  that  a  pension  granted,  as  this  was, 
in  general  terms,  was  revocable,  more  than  it  formerly 
would  have  been.  It  is  said  that  the  office  was  held  at 
pleasure,  and  that  therefore  so  is  the  pension ;  but  there 
is  nothing  to  support  this  latter  position.     At  least,  if 

the 
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the  pension  be  at  pleasure,  it  is  not  at  the  pleasure  of       18S6. 

the  Lords  of  the  Treasury.     By  stat  S  G.  4.  c.  113.      _    „ 

.  "^  The  Kiiro 

the  Lords  of  tlie  Treasury  are  empowered  to  fix  the        agaimt 

Lords  of 

amount  of  allowance  to  be  granted,  in  the  first  instance :  T^eatuiy. 
that  is  the  extent  to  which  they  may  exercise  a  dis- 
cretion. By  s.  6  of  that  act,  an  account  is  to  be  made 
up  to  the  5th  of  January  in  each  year,  <*  specifying  the 
total  amount  of  superannuation  allowances  payable 
under  the  provisions  of  this  act  in  each  department, 
on  the  5th  day  of  January  in  the  preceding  year, 
the  name  of  every  person  receiving  such  allowance 
who  may  have  died  in  the  course  of  the  year,  to- 
gether with  the  annual  amount  of  the  allowance  which 
was  payable  to  such  person,  and  also  the  name  of  every 
person  to  whom  a  superannuation  allowance  may  have 
been  granted  in  the  course  of  the  year,  and  the  annual 
amount  of  such  allowance ;  and  such  account  shall  be 
laid  before  parliament  on  or  before  the  25th  day  oli March 
in  each  year,"  &c.  Thus  the  name  of  the  person,  to 
whom  an  allowance  has  been  granted,  is  to  be  laid  before 
parliament  when  the  grant  takes  place,  but  not  again 
till  his  death;  and  a  direction  is  given  for  informing 
parliament  of  pensions  ceasing  by  death,  but  not  of 
pensions  discontinued.  It  is,  therefore,  contemplated* 
that  the  allowance,  once  granted,  shall  continue  during 
the  party's  life.  There  is  no  reason  for  supposing  that 
pensions,  which  are  compensations  for  past  services, 
were  meant  to  be  discretionary.  As  to  the  particular 
claim  in  this  case,  two  questions  arise.  First,  as  to  the 
sum  actually  voted  and  appropriated  in  1833.  That 
was  a  grant  made  by  parliament  for  an  express  pur- 
pose, and  by  sect.  20  of  the  appropriation  act  of  that 
year  it  is  enacted  that  the  supplies  thereby  granted 
Vol.  IV.  3U  shall 


99i  CAS£S  IN  EASTER  TERM 

1836.        shall  not  be  applied  to  any  purpose  other  than  those 
mentioned  in  the  act,  or  in  any  other  act  of  that  session. 

The  KxHO 

agaitut        That  takes  away  any  discretionary  power  that  might  be 

Xiordi  oi 

IVvMuiy.  supposed  to  exist'  under  stat  d  6.  4.  c.  113.,  of  di- 
minishing the  allowance.  Secondly,  as  to  the  amount 
claimed  for  the  subsequent  year^,  it  is  said  that  no 
money  was  voted  for  HamPs  pension  during  those  years; 
but  that  cannot  be  ascertained  from  the  estimates. 
HaneFs  name  would  not  appear  in  them,  at  all  eventSi 
after  the  first  year ;  but  his  pension  ought  to  have  been 
included ;  and  it  must  be  presumed,  unless  the  contrary 
appear,  that  those  who  made  up  the  estimates  did  their 
duty  in  this  respect  (a) .  Could  the  Lords  of  the  Treasuiy 
say,  in  the  case  of  one  of  the  great  officers  of  state,  as 
for  instance  a  Lord  Chancellor,  that  they  had,  in 
their  discretion,  withdrawn  his  retiring  pension,  and 
appropriated  it  to  the  public  service  in  other  ways? 
{Patteson  J.  In  the  case  of  the  Lord- Chancellor  they 
have  no  discretion  as  to  granting  the  pension.]  The 
.  observation  would  apply  to  other  officers.  Supposing^ 
then,  that  the  Lords  of  the  Treasury  have  money  under 
their  control,  out  of  which  this  pension  ought  to  be 
paid,  Gridley  v.  Lord  Palmerston  (&)  is  no  authority  agiunst 
this  application.  The  quesUon  there  was,  whether  a  con- 
tract  could  be  presumed ;  here  the  question  is,  whether 
the  Court  will  interfere  by  mandamus  when  public  officers 
have  money  in  their  hands  for  a  certain  specific  purpose, 
and  refuse  to  pay  it  over.  This  involves  the  principle 
of  the  decision  already  come  to  on  Mr.  SnytKs  first 
application   against   the   Lords  of  the  Treasury.     In 

(a)  There  was  much  discussion  on  this  part  of  the  case,  and  the  Court 
inspected  the  Tolume  of  estimates  for  1884-5,  which  was  brought  ftom 
the  House  of  Commons ;  but  they  ultimately  remained  satisfied  with  the 
statement  furnished  by  the  affidavits  in  opposition  to  the  rule. 

(6)  SB.tB.  275. 

MOii 
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BBis  V.  Earl  Grey  {a)  the  Vice-Chancellor,  on  the 
application  of  parties  interested,  granted  an  injunction 
ft>  restrain  the  Lords  of  the  Treasury  from  paying  com- 
pensation money  awarded  in  respect  of  an  office ;  and 
their  character  as  public  officers  was  held  no  bar  to  the 
application ;  the  Vice-Cbancellor  being  of  opinion  that 
the  Lords  of  the  Treasury  were  merely  '*  conduit  pipes" 
for  payment  of  the  sum  to  the  parties  entitled,  and  wer^ 
in  the  same  situation  with  the  Governor  and  Company 
of  the  Bank  of  England,  who  are  frequently  prevented 
by  a  Court  of  Equity  from  transferring  stock  or  paying 
dividends*  Rankin  v.  Huskisson  {b)  was  there  cited  as  an 
example  of  a  similar  interference,  by  injunction  against 
the  Commissioners  of  woods  and  forests.  In  Priddy  v. 
Ho$e{c\  referred  to  in  Ellis  v.  Earl  Grey  {a\  the  prin- 
ciple now  contended  for  was  rfecognised  by  the  Master 
of  the  Rolls.  Half  pay  is  not  Assignable ;  but  that  is 
because  it  differs  from  a  pension  for  past  services,  being 
in  the  nature  of  a  retaining  fee  for  services  which  may 
be  still  requured.  There  is  little  doubt  that  cas^s  might  . 
be  found  in  which  pensions  have  been  held  assignable. 
In  Ex  -parte  Baitine  {d)  it  was  decided  that  a  pension 
enjoyed  by  an  insolvent  might  be  appropriated  to  the 
payment  of  his  creditors.  [Lord  Denman  C.  J.  That 
was  under  an  express  enactment]  In  the  case  of  the 
Marquis  and  Marchioness  of  Westmeath  the  amount  of 
a  pension  was  considered  in  calculating  alimony  (^). 


18361 

TIra  KiMo 

Lords  of. 

Treuurjr. 

IttieUAKot 


Lord  Denman  C.  J.     I  think  that  the  case  which  we 
decided  in  last  Michaelmas  term  does  not  apply  here. 


(a)  6  Sim,  214.  (6)  4^im.  222. 

(c)  3  Mer.  86.  (rf)  4  B,  cj  Ad  690. 

{e)  See,  as  to  Bssignment  of  pensions  and  half  pay,  the  cases  cited  in 
iyu%  ▼.  J{m»,  S  Mer.  86.     Alio  Stone  t.  Lidderdakf  1  Anttr.  539. 

SU  2  In 


lofitfiUMiL 
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ima       In  that  €a«e  the  Lords  of  die  Tmsury  had^Uiled^  ftoii 
year  to  year,  that  they  bad  received  money  ok  i 
of  Mr.  Sm^iifs  pension*  and  that  it -was  lying  fay  l 
for  his  use.     When  he  applied  for  it  he  wa»  told  that 
it  cottid  not  be  paid,  unless  upon  conditsMs^  ^irUah  disy 
had  no  right  to  impose  if  they  merely  held  the  sioili^ 
for  the  use  of  a  party  to  whom  it  had  been  YotBd.    AM 
that  the  Court  said  there  was,  that  the  Londa  of  ^ 
Treasury  must  make  a  return,  and  shew  why  the  inoo^ 
was  not  paid  over.     No  decision  was  giaea  on  the  point 
of  law.    If  any  thing  in  the  ruling  of  the  Court  wa^ 
wrong!  i^ might  have  been  called  inquestion afterwaids. 
If  the  case  in  the  Common  Pleas,  which  has  beoi  rar 
ferred  to,  was  in  Mr.  SnyMs  fiivour,  we  should  haite 
been  glad  to  have  our  attention  called  «to  it  oo  a  return^ 
the  mandamus.    I  will  only  sayAirther,  as  to  thefiMinH- 
casd  here,  that  the  statement  laid  before  na.waa  such  at 
made  it  imperative  on  the  Lords  of  the  Treasury  to  ex- 
plain their  refusal.     In  the  present  case  we  are  driven  to 
enquire  whether  the  Lords  of  the  Treasury  had  power 
to  make  a  grant  for  life  of  the  pension  claimed,    k 
appears  to  me  that  they  could  not ;  and  therefore  the 
foundation  of  the  claim  fails.     The  office  was  abolished 
by  a  competent  authority.     The  compensation  waa;not 
made  by  way  of  bargain.     The  abolition  was  ooiBplele; 
and  it  was  for  the  Lords  of  the  Treasury  to  give  an 
equitable  compensation.    It  appears  that  they  made  a 
warrant  for  that  purpose;  and,  if  diey  hod  power  .lo 
grant  a  pension  for  life,  there  might  be  ground  for  tfce 
position  that  they  had  done  so;  but  I  do  not  find  al|r 
thing  in  the  acts  of  parliament  to  give  them  •aoflkia 
power.    Mr.  Hand  was  told,  in  Augii$t  18Sf)^  th||t,>^ 
would  receive  a  pension  in  lieu  of  the  emolpuMlits.^ 
the  office  he  then  held;  that  is,  that  theaipDOUiitpfMflh 

pension 
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pBMign  would  be  indiidied  in  die  etcimates  bud .  before       UaS. 
{nutiunent  in  the  foHowing  year.     That  was  done; 
bol  eariy  in  1888  it  was  revoked.     We  have  no  rigbt 


Ttm'Knta 


btwt^Umk 


to' enquire  whether  ifaere  was  reasonable  ground  for  TraMUfy. 
aneh  a  ptvoeeding.  He  was  in  &ct  told  that  it  would 
take  pbee.  The  grant  to  him  of  24<tf.  was  indeed 
idcluded  in  the  estimates  for  1888-^  and  voted  bjr 
pkrllameRt;  bol  I  think  it  has  been  satisfactorily  ex-* 
plained  rtiat  that  was  a  mistake,  that  the  sum  dM  not 
tmter  into  account  as  paid,  and  that  'the  240/.  was 
^together  excluded  from  the  estimates  of  the  following 
year.  And  then  it  appears  that  an  unappropriated 
amoont^  of  which  this  formed  part,  was  subsequendy 
disposed  of  as  part  of  the  ways  and  means.  There 
being  no  power  to  grant  this  pension  for  life,  the  vote 
of  parliitanent  did  not  bind  the  Treasury  to  continue  it, 
but  only  gave  power  to  the  Crown  to  do  so :  and  the 
sum  has  now  been  voted  to  another  purpose. 

LiTTLBDALK  J.    The  Lords  of  the  Treasury  had  no 

lunds  for  this  pension  but  such  as  might  be  voted  by 

parliament ;  they  could  only  authorise  a  party  to  receive 

an  allowance  for  life  if  such  vote  should  pass,  and  so  long 

as  p«4iament  should  continue  such  vote.     As  a  pension, 

tifcy  bad  no  power  to  grant  it,  nor  funds  to  chai^  it 

upon.     After  they  had  made  this  grant,  they  for  some 

reason  diought  proper  to  revoke  it.      The  estimates 

were  tsy  that  time  made  up ;  and,  in  consequence,  this 

e^im  was  inciuded  in  the  parliamentary  grant  for  the  year. 

ttnv  it   is  explained  that  the  amount  was  afterwarcb 

^htkiwn  Into  ihe  general  fund  applicable  to  other  ser- 

i4ces,'  and  never  reached  the  Lords  of  the^  Treasury 

Vbr  the-  purpose  in   question.     Under  these  circum* 

^Mkres  We  cannot  grant  a  mandamus. 

3  U  3  Pattesok 
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lS36v        .   Patteson  J.     I  am  of  the  same  opinion.    I  do  not 

~       think  we  ought  to  enquire  whether  the  Lords  of  the 

against        Treasury  were  riirht  or  not  in  revoking  the  warrant  for 

Lords  of  .  \  ... 

Tieasury.  this  pension.  There  is  nothing  in  the  acts  of  parliaineot 
enabling  them  to  grant  a  pension  speciBcally  for  life. 
It  is  contended  that  a  mere  grant  would  operate  to  that 
extent  by  implication.  Perhaps  the  legislature  cod- 
templated  that  the  allowances,  when  granted,  would  lo 
continue;  but  there  is  no  enactment  to  that  efl^ 
The  employment  which  this  party  had,  as  a  clerk  in  the 
Navy  Pay  Office,  was  scarcely  an  office  at  all ;  but,  at  any 
rate,  we  cannot  say  that,  because  a  pension  was  granted 
in  respect  of  it,  that  pension  was  for  life.  The  pension 
was  paid  prospectively  from  August  1832,  and  had  been 
revoked  before  it  was  voted  by  parliament.  Even  if 
the  Lords  of  the  Treasury  had  power  to  grant  a  pension 
for  life,  there  was  nothing  in  the  circumstances  of  thb 
grant  to  render  it  irrevocable.  The  appearance  of 
Mr,  Hand's  name  in  the  estimates  for  1883-4,  and 
the  want  of  any  statement  on  the  subject  in  the  later 
estimates,  have  been  explained.  And,  if  he  was  not 
entitled  to  claim  this  allowance  for  the  year  in  which 
it  was  voted,  k  fortiori  he  cannot  claim  it  for  a  sabse- 
quent  year  (a). 

Rule  discharged  (i). 

(a)  Coieridge  J.  bad  left  th«  Court  (6)  See  the  next  om. 
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£x  parte  Sarah  Easter  Rickbtts,  Adminis-  ^^y* 

^  May  9th. 

tratrix  of  Bevan. 


r   JERVIS  in  this  term  {April  16th)  moved  (0)  for  DeducUons 
a  rule  to  shew  cause  why  a  mandamus  should  nij!!de5roin°a 
not  issue  calli^  on  the  Lords  of  the  Admiralty  to  make  ^^j^f^^* 
«D  order  for  the  payment  of  394A  arrears  of  half*pay  of  P"""">ce  of 

'^  "^  ^  ^         a  general  order 

Lieutenant  Bevan  deceased,  to  his  administratrix  Sarcth  ^^^  ^^  Ad- 

miralty,  ap. 

Easter  Micketts.     It  appeared  by  affidavit  that,  from  plication  was 
1618  to  1831»  Lieutenant  Bevan  was  on  half-pay,  and,  beUlf  tobave 
having  become  lunatic,   was    maintained,   under    the  luchdeductiona 
direction  of  government,  in  Haslar  Hospital.     From  ^Lord* "f 
1819  to  1881,  a  moiety  of  his  half-pay  was  deducted,  JSTt^filJ^*/ 
pursuant  to  an   order  from  the  Admiralty  with  re-  f'^'^*  .th»t  they 

'^  ''  bad  given  di- 

ference  to  such  cases.     Applications  were  made   by  sections  for 

•^    restoring  it. 

his  relatives  to  have  it  restored,  but  without  success.  Afterwards 

In  June  1881  the  regulation  established  by  the  above  this  consent, 

order  was   discontinued,  and   the  abatement    on  the  Mnt&t'it*'^^ 

half-pay  reduced  to  l5.  6rf.  per  day.     Lieutenant  Bewrn  ^^^^^ 

died  in  August  1831.     Mrs.  Ricketts  afterwards  applied  "".'l^appH- 
^  ^^  cations.     After 

to  the  Lords  of  the  Admiralty  for  a  re-payment  of  the  ^«  officfr's 

^  ^  death,  his  ad. 

moiety  of  half-pay  withheld  from  1819  to  18S1.     This  mioistr^triz 
was  at  first  refused;  but,  in  answer  to  a  subsequent  mandapiusto 
application,  the  Secretary  to  the  Admiralty  wrote  to  theAdminiity 
Mrs.  Ricketts's  agent  a  letter,  dated  Jaimary  1 1th  1832,  ^'JJJS^T^ 

on  the  ground 
that  they  bad 
admitted  the  right  to  them  and  tlie  possession  of  applicable  funds. 
Held,  that  there  was  no  vested  right  in  the  half-pay,  entitling  the  administnitrix  to  a 
mandamus. 

(a)  Before  Lord  Denman  C.  J.,  PatUson,  and  Coleridge  Js. 

3U  4  aa 


:i 


.ftftif  *       ^  foUaws. :. —  ^*  &h  -^  ^y  Lonl»  CooABUB8ioBtr&  of  the 
^A^xmraltJr^  hMy'mg  had  under  their  further  consjdfinttiap 
'il!^      ^  cif cumstaiices  atteodiijfg  th^  late  TJeotCTHint  Aiw^a 
.€a3e>;Conimand  me  to  aoquaint  you  that  they  have^gtveii 
directions  to  restore  to  his  legal  representatives  the  sum 
which  may  have  been  deducted  from  his  halfway  since 
bis  first  admission  into  the  lunatic  asylum  at  Hasiar^ 
over  and  above  the  abatement  of  l&  6<2.  a  day  .which  is 
now  charged  against  the  half-pay  of  officers  .received 
into,the  lunatic  asylum.   I  am,  &c"   Shortly  a&erwards, 
however,  the  agent  received  another  letter  dated  Januofif 
20th^  183£,  from  the  Secretary,  in  which  he  referred 
to  his  former  letter  as  stating  that  the  Lords  of  the  Ad- 
miralty *<  had  directed  the  Victualling  Board  to  repay 
to  the  representatives  of  the  late  Lieutenant  Bevan  the 
amount  of  half-pay  retained  for  his  maintenance  in  the 
,  Iu|iatic,asylum  at  Haslar;  "  and  he  added  that  in  conse- 
quence of  a  representation  jfrom  the  Viaualling  Baud 
,  that  the  admission  of  this  claim  would  bring  forward 
ninety  other  claimants,   the  Lords  of  the  Admiral^, 
though  disposed,  out  of  compassion,  to  make  the  pay- 
ment, did  not  feel  authorised,  in  such  a  case,  to  deviate 
froin  the  established  r)?gulation&     'idrs*  Jticieits  stated 
in   her  affidavit  that  she  had  received,  throi^b  her 
agent,  among  other  payments  on  Lieutenant  Bemnfs 
account,  one,  about  Jtdy  18S1,  and  another  about  .Aify 
1932,  which,  as  she  was  informed  and  believed,  were 
in  part  satisfaction  of  the  moiety  of  half-pay  withheld 
'  as  above  mentioned  (a).     No  other  payment.app^ixied  to 
have  been  made  on  this  account.     J.  Jervis  contended 
that  the  affidavits  shewed  an  admission  on  behalf  of  the 

(a)  No  further  explanation  was  given  as  to  these  payments;  nor  woe 
hey  relied  upon  in  the  argument  of  counsel. 

Lords 
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Lords  oFthe  Admiralty  that  they  had  the  money  claimed^ 
and  were  bound  to  pay  it ;  and  he  urged  that  ah  officer's 
claim  to  his  half-pay  was  a  l^al  fight,  on  which  a 
maiidaniQs  might  be  grounded.  {Coleridge  J.  Can  it 
be  said  that  there  is  a  l^gal  r^t  m  halt^y  ?  In 
TUtrty  V.  Odium  {a)  it  is  called  a  voluntary  dona- 
tion.] While  the  officer  is  on  the  half-pay  list, 
there  is  a  contract  between  him  and  government.  If 
not,  whence  does  government  derive  its  right  to  call 
upon  him  for  his  services  ?  [Lord  Dentnan  C.  J.  It 
does  not  appear  to  me  at  present  that  there  is  any  legal 
claim ;  but,  before  we  decide  upon  the  application,  we 
will  take  time  to  ascertain  what  ground  the  right  can 
be  rested  upon.] 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  At  the  time  when  this  motion  was  made^ 
we  thought  that  there  was  no  prim&  facie  case,  but 
considered  it  best  to  look  further  into  the  statutes.  Mr. 
Jervis  did  full  justice  to  his  clients  in  presenting  it  to  us ; 
but  we  are  of  opinion  that  there  is  no  pretence  for 
saying  that  the  half-pay  was  so  vested  as  to  entitle  an 
administrator  to  call  upon  a  public  board  to  pay  it  over. 
There  will  therefore  be  no  rule. 

Rule  refused  (&)« 

(a)  S  7.  iZ.  681.    See  pege  995.  note  («),  ant^ 
(6)  See  tbe  two  preceding  ques,  and  Res  ▼.  The  Lordi  Commmumen 
^the  Treatury^  page  S86,  antd. 
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Under  the 
Rules  HiL  4. 
V^.  4.  (General 
Rnluand  Be- 
gulaiiinu,  S)» 
where  plaintiff 
has  obtained  a 
▼crdict,  but  de- 
fendant has  ob- 
tained a  rule 
nisi  for  a  new 
trial,  which 
after  the  lapse 
of  a  year  baa 
been  dis- 
chargedy  and 
in  the  mean- 
time defendant 
has  died,  the 
Court  will 
order  judgment 
to  be  entered 
nunc  pro  tunc, 
though  more 
than  two  terms 
haTe  elapsed 
since  the  dis- 
charge of  the 
rule,  if  it  ap- 
pear that  the 
delay  was  oc- 
casioned by 
taxation  of 
costs,  and  no 
fault  he  spe- 
dflcally  im- 
puted to  the 
plaintiff. 


Blewett  against  Tregonnino. 

nPHIS  cause  was  tried  at  the  Spring  assizes  for  CSom* 
waUf  1834.  Of  the  issues,  which  were  tea,  nine 
were  found  for  the  plaintiff  and  one  for  the  defendant ; 
and  in  the  ensuing  term  the  plaintiff  obtained  a  nde  nisi 
for  judgment,  non  obstante  veredicto,  on  the  last  issue; 
and  the  defendant  obtained  a  rule  nisi  for  a  new  trial, 
in  case  the  plaintiff's  rule  should  be  made  absolute.  In 
March  1835  the  defendant  died.  In  Trinity  term  1895 
cause  was  shewn ;  the  plaintiff's  rule  was  made  absolute, 
and  the  defendant's  rule  discharged  (a).  The  plaintiff 
taxed  his  costs  (which  amounted  to  S56/.),  and  the  tax- 
ation was  attended  by  a  clerk  of  the  defendants  ageoL 
In  this  term  a  rule  was  obtained,  calling  on  the  per- 
sonal representatives  of  the  defendant  to  shew  cause 
why  the  plaintiff  should  not  be  at  liberty  to  enter  up 
judgment  on  the  several  issues,  with  Is.  damages,  as  of 
Easter  term  ISd^.  It  did  not  appear  by  any  particular 
statement  that  the  plaintiff  had  been  dilatory  in  pro- 
secuting the  taxation,  or  in  applying  for  this  rule. 

Butt  now  shewed  cause.  The  application  is  made 
too  late.  By  the  General  Rules  and  BegtdationSj  HiL 
4  W.  4.  S.  (ft),  all  judgments  are  to  be  entered  of  record 
of  the  day  when  signed,  and  shall  not  have  relation  to 
any  other  day.  It  is,  indeed,  provided,  *'  that  it  shall 
be  competent  for  the  Court  or  a  Judge  to  order  a  judg* 
nient  to  be  entered  nunc  pro  tunc ; "  but  it  b  important 


(a)  Blewett  t.  Tregonmngt  ZA,^E,  554.         (6;  5  B,  ^  Ad,  ii. 


that 
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Buwnr 

agamii 


that^e  Court  should  lay  down  some  rule  for  the  ap-  1886. 
plication  of  that  proviso.  Before  the  new  rules,  a 
reasonable  limit  >ras  given  to  the  liberty  of  entering 
judgment,  where  a  party  died  after  verdict,  by  stat 
17  C  2.  (7.  8.  5.  1.,  which  enacted  that  the  death  should 
not  be  alleged  for  error  if  the  judgment  were  entered 
within  two  terms  after  the  verdict.  Here,  the  judg- 
ment ought  to  have  been  entered  within  two  terms 
after  the  decision  upon  the  cross  rules.  An  application 
which  affects  the  disposal  of  assets  ought  not  to  be 
made  at  this  distance  of  time*  No  reason  is  given  for 
the  delay  which  has  taken  place;  but  a  party  wishing 
to  avail  himself  of  the  proviso  in  the  new  rule,  ought 
to  shew  facts  that  may  bring  him  within  it.  If  he  does 
not,  the  SLua\ogy  to  stat.  17  C.  2.  c.  8.  should  prevail. 
[The  Court  conferred  with  the  Master  as  to  the  cir- 
cumstances of  the  taxation.] 

Sir  JV.  W.  Follettf  contra.  The  plaintiff  was  entitled 
to  judgment,  but  could  not  have  it  while  the  defendant's 
motion  was  depending,  which  motion  proved  unfounded. 
When  the  case  was  ultimately  decided,  he  was  entitled 
to  stand  in  the  same  situation  as  when  the  verdict  was 
given ;  but  he  could  not  make  this  application  till  the 
costs  were  taxed. 

Per  Curiam  (a), 

Rule  absolute. 

(a)  Lord  Denman  C  J.y  IMtledaU,  Fattewn,  and  CoUrid^  Ja. 


MM  CAS&B  <K  EASTER  TfiRBP^r  <i 

I'^Mi  -       .         .  :    ,tr,fiiT,    1970 

iiM^M^    I         Cahill  against  Macdomald  and  Others* 

If  a  defendant  ^l^HIS  was  an  actiion,  commenced  in  Fetnaaii  tH^ 

obtains  an  Older  JL 

caiiinf^  on  on  a  life  insurance  policy.    The  plaititff  resided  ffif 

Lauiiyfor^^  Ireland.    A  declaration  having  been  delitered,  it^gi 

SsaL^  directed  by  order  of  a  Judge,  dated  4pra  ISA  fttJis 


dblu hi^aMven  **^  ^^  defendants  should  have  seven  d^  'to  flfUli 
days  to  plead     |^|.  gecuritv  for  costs  given,  upon  the  usual  terms.    Ota 

after  meli  eecu  "  o  »  •  ^       v* 

ritj  given,  and    the  16th  of  April  I8S5,  it  was  ordered  by  a  Jucwe  that 

defendant  after- 
ward!, and  ba-    the  defendants  should  have  oyer  and  a  copy  of  the 

givenTCTaTea     poUcy^  without  pr^udioc  to  their  appiicatioa^ftN:  aeoari^ 

fo^leading*    for  oosts.    An  order  for  giving  security  for  coats  was 

dS^wfc^^    madeafterwards,andrescindedJprf7 9th,  1836.    Oyer 

thegiTing^r      ]3th  of  jlpril  judgment  by  default  was  signed,  the  d^ 

■ecuntjT  ^  ••■ 

edndiogoftbe    feudants  not  having 'pleaded.     On  the  20th  of  Jpril 

order,  and  not,  •  >  « 

intteteaet^,  a  rule  of  this  Court  was  obtained,  Co  shew  cause  wif 
whan  such  se.  the  judgment  should  not  be  set  aside  tbi  itrigMlaritjr, 
SoSwS''"    as  having  been  signed  too  soon. 

•ciaded. 

Sir  W.  fV.  Folten  now  shewed  cMse.  Ujlie  old^ 
tX  April  13th,  1835,  the  time  allowed  fiif  pleading  was 
seven  days  after  security  for  costs  slioiild  Ms  gl^M^ 
The  time  for  pleading  expired  on  the^  Idth  ^  Jfyril 
18^,  seven  days  after  the  order  for  giving  iteeuillf  Mblr 
costs  watf  rescinded.  {lAMedaik  3*  iVhete^a  ^dJefelKliBI 
craves  oyer,  the  rulef  is,  that  he  has  as  intt]^til>^W 
plead  ^Aer  oyer  granted  as  he  had  when  heidMMarihit> 
it].  The  mk  does  not  apply  here^  by^reasttOQlPdMi^ 
pve^ioQs  order.    And  the  aflMavits  she«r<«^idliit;  Mbfi? 

(o)  He  refored  here  to  statements  which  it  has  not  been  tiloiifglit 

6yer 
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oyer  granted,  the  defendants  had  all  the  information        ItMl 
necessaiy  to  enable  them  to  plead. 


Cawou* 


Sir  J.  CampbeUj  Attorney- General,  contra.  The  de* 
f<^i)daiit8.  hiid»  \by,tl^  rules  of  psuctice,  sevea  days/^ 
l^efidi^g  aftfap  oyer  granted,  because  they  bad  that  timet 
^\f  l^t,  fprpleafliog^  ^hfin  they  demanded  oyer-  It 
wQi44  I^ve  beeor  tb^  aaipe  if  securi^  for  coata.bad  b^c^ 
f^j^  .  Tb^  tjn^  expire  on  the. IStbs.Mt iBoon^v 

.  JPer  Curiam  (c), 

-  Rule  absolute* 


Ex  parte  B1NH8.  jg«5g; 

I>     r.  BiCHAMDS  inoT«d  tbat  Mb.  CkHiK  fiifm  WIwnmm.  .! 
.  wgbt  be:  renidniitted  an  attorney  of;tbis  Conrl;  ceased  uking  .! 
without  paying  arrears  o(  certificate  duty.     He.  was:  uificat^l^. 
admitted  in  1818,  and  practised,  with  a  certificate,  till  ^wJ^doLrt 
1AS9*:  He  tjien  (by  reason  of  the  state  of  biaafiairs)  rf^SSw 
ceased  areinawing  bis  certificate,  after  whieh  he  o^cftr  Kguktcdae. 

■  **  cording  to  thsi 

svmdJiy  prai^tised  in  one  court  (but  no  other),  via.  *^  the  to  k.  b.) 
Cl^^ft  &r  tbe  Hundred  of  the  HigA  P«a^,  in  the  county  of  debts  undfr 
of  I}e(riijf^  for  the  recovery  of  debts  under  6L"    BKs  ehtwhen,  tiw 
affidayjl  Slated  tbat  <'  the  practice  of  this  Qmn  is>  2StJlh^^ 
s^gl4i|9dio  its  yarious  processes  accardiBg  to  the  pfin->  ^'^tdiSioor^^ 
ofi^,m^  pi:ec(ioe  of  the  Court  of  King's  Bench:  Oiali  i»yi"g^  AiU 
thfti  sMormies  of  fhe  Hundred  C!ourt  are  also  advocates  tiilMtedii^. 
kff^  mtl9r»p  aodjane  r<|;ulated  in  their  pkadiags  mA 
observe  the  same  rules  as  are  observed  by  advocates 
■"'■-■■'■■  ■  ..ana 
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and  counsel  at  the  bar  of  the  superior  courts.'*  Mr.' 
Binns  further  stated,  that  he  continued  to  practise  in  the 
Hundred  Court  after  ceasing  to  take  out  his  certificate, 
in  ignorance  that  such  practice  would  be  construed  to 
come  within  the  purview  of  the  acts  requiring  m  oertifi* 
cate ;  that  he  had  so  done,  contemplating  re-admission, 
and  wbhing  to  keep  tip  his  knowledge,  but  not  with  a 
view  to  profit ;  and  that  he  had  ceased  as  soon  as  he 
fboad  that  the  practice  would  endanger  hb  re-admi9« 
•aion. 

Lord  Djekman  C  J.  I  fear  we  have  no  choice.  He 
must  pay  all  the  arrears  of  duty  for  the  time  during 
which  he  has  practised  without  a  certificate. 

LiTTLKOALE,  Patteson,  and  Coleridge  Js.  con- 
curred. 

To  be  re-admitted  on  payment  of  the  arrears  of 
duty,  and  twenty  shillings  fine  (a). 

(a)  9m  JUpmU  Tkonuon,  6  JDowL  P.  C.  S75. 


jl^J^'  Ex  parte  Miller. 

Anattorntjr        7  OSEPH  ADDISON  tnored  for  the  readmission  of 

who  luul  prsc*     %/ 

titcd  f«gul«ly  an  attorney  upon  an  afiidavit  that  he  was  admitted 

llDdcr  ft  OMT* 

tiScftte,  in  this  in  the  Court  of  Common  Pteas  at  Lancaslety  and  in 
Court  of  Com-  this  Court  in  1829,  and  had  practised  in  both  under  a* 
ialcSir  imd  certificate,  regularly  taken  out,  till  December  1831,  when 
*^  *t?^         ^^  ceased  to  practise,  and  became  a  superintendent  of 

continued  pni^* 

tice,  and  b«en  tniployed  as  superintendent  of  collieries,  and  had  afterwards  been  re- 
ftdmittad  an  attorney  in  tba  Court  of  Comnon  Pleas  at  Xancaserr,  all  previously  to  R,  BiL 
6  W.  4.,  9t  was,  after  that  rule,  readmitted  an  attorney  of  this  Court,  without  the  affidavit 
required  by  the  role. 

coUierieSf 
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cdlieries,  in  which  employment  he  continued  until  the 
latter  end  of  1834,  and  that  be  was  then  re-admitted  an 
attorney  in  the  Court  of  Common  Pleas  at  hancasUr^ 
upon  the  usual  notices  &c.  required  by  that  Court. 
The  affidavit  required  by  the  rule  of  Hilary  term 
6  W.  4.,  6.  [a)  had  not  been  filed. 

Per  Curiam  {b).    This  case  is  not  affected  by  the  re- 
cent rule  of  Court :  let  him  be  re*admitted. 

(a)  Anti,  p.  747. 

(b)  Lord  Denman  C.  J.,  JJUltdalt,  PaOeton^  uid  CoUrid^  Ju 


Sumption  against  Monzani.  ifo»M%, 

^  May  9th. 

CC.  JONES  moved  that  the  defendant  might  be  A  priioiier 

,  ^  in  executioo 

discharged  out  of  the  custody  of  the  marshal  for  a  debt  not 

ezoeediDff  SO/* 

under  stat.  48  G.  S.  c.  123.  i.  1.,  he  having  been  im-  cannot  ImT 


prisoned  for  twelve  months  in  execution  for  a  debt  not  ^1^48  G.  s. 
exceeding  20A  V^^L 

been  actualljr 
within  the  waUa 

Archbold  appeared  on  notice  to  oppose  the  application,  ^^'  ^'[•l^*    . 

months :  reti- 

and  referred  to  an  affidavit  by  which  it  appeared  that  the  dence  within 

the  rules  is  not 

defendant,  during  the  twelve  months,  had  been  out  of  sufficient, 
the  actual  prison  and  within  the  rules.     This  case  falls 
within  the  principle  of  Boughey  v.  Webb{a)9  which  was 
before  Uttledale  J.   in  Michaelmas  term  18S5,  where. 


(a)  The  order  was  as  in  the  text.  According  to  the  report  in  4  J>owL 
P.  C,  SSO.y  the  learned  Judge  decided  that,  if  the  prisoner  had  been  only 
out  on  a  day  nile»  that  would  not  interfere  with  his  right  to  be  dis- 
charged ;  but  that,  if  he  was  out  without  a  day  rule,  he  was  not  entitled 
to  his  discharge. 

under 
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under  similftr  circumtfUnces,  the  learned  Jadge  referred 
if  to  the  Master,  <<  to  ascertain,  whether  the  defendant 
baa  aetnally  been  within  the  walls  of  his  Majesty's 
prison  of  the  Fleets  as  to  the  eicecation  at  the  suit  of 
the  said  plaintiff,  for  twelve  successive  calendar  months 
or  whether  he  has  had  the  benefit  of  the  roles  of  tfato 
said  prison  during  that  time;  if  the  Master  shall  be 
of  opinion  that  the  said  defendant  has  been  confined 
within  the  walls  of  the  said  prison  for  twelve  months^ 
at  the  suit  of  the  said  plaintiff  as  aforesaid,  then  that  the 
sud  defendant  be  discharged  out  of  the  custody  of  the 
said  warden,  as  to  the  execution  at  the  suit  of  the  said 
plaintifi^  pursuant  to  the  statute  in  that  case  made  and 
provided  ;'*  and  the  rule  was  not  afterwards  drawn  up, 
it  appearing  that  in  fact  the  defendant  was  within  the 
rules*  The  act,  according  to  the  recital,  is  for  the 
relief  of  **  certain  debtors  in  execution  for  small  debts ;" 
and  the  enacting  part  extends  to  those  only  ''who 
shall  have  lain  in  prison"  for  twelve  successive  calendar 
months.  There  is  no  reported  case  on  this  point. 
In  a  subsequent  part  of  the  first  section,  the  alternative 
stated  is,  ''  whether  the  person  so  in  execution  shall 
then  be  achudly  detained  in  the  goal  or  prison  of  the 
same  court,  or  shall  then  stand  committed  on  habeas 
corpus  to  the  gaol  or  prison  of  another  Court."  It  is 
clear  that  the  legislature  contemplated  the  case  of  actual 
custody  only.  {Coleridge  J.  In  the  Insolvent  Debtors' 
Act,  7  6.4.  C.57.  s.  10.,  the  expression  is  ''  any  person 
who  shall  be  in  actual  custody,  within  the  walls  of  any 
prison."  Patteson  J.  In  the  Bankrupt  Act,  6  G.  4* 
r.  16.' 5. 5.,  the  description  of  the  act  of  bankruptcy  is, 
**  lie  in  prison  for  twenty-one  days ; "  certainly  those 
words  are  not  satisfied  by  residence  within  the  mles.] 

C  CJmn 
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C  Cr  Jones  ia  support  of  the  ryk.    Tbe^ct  wtfl-  b^       18M9I 
cof)€truedlibenJlylii£swourofa.pri8oii«r.    Thewordsift  " 

stol.  32  6.*2.  c.  26.  ^  ld»  l^>  1^  are  eqiiaUj  i^lfwgi  ;  ,/f^"<^^^ 
yet  tbis  act  ba3  always  been  held  a|)plicable.tQ^tbe  oa9« 
of  persons  witbin  the  rules.  The  insolvent  debtors'  act 
1  G.  4.  C.119*  5.4t.  has  the  expression  <*  who  shall  be  in 
actual  custody ;"  the  expression  in  5S  G.  8.  c.  102.  4.  1. 
is  '^  a  prisoner  in  any  prison ''  ^*  who  shall  haye  been  ip 
actual  custody"  for  three  months :  but  prisoners  within 
the  rules  were  always  held  entitled  to  the  benefit  of 
these  acts.  Then  stat.  7  G.  4,  c.  57.  s.  10.  uses  the  ex- 
pression **  any  person  who  shall  be  in  actual  c|islody> 
within  the  walls  of  any  prison :"  and  it  is  manifest  that 
these  words)  if  not  controuled,  would  have  extended  to 
persons  within  the  rules ;  for,  by  sect.  12.|  it  is  expressly 
provided  that  the  act  shall  not  extend  to  any  person 
who  shall  not,  at  the  time  of  filing  the  petitbn,  &c.»  be 
*^  in  actual  custody  within  the  walls  of  the  prison,  with- 
out any  intermission  of  such  imprisonment  by  leave  of 
any  court  or  otherwise."  The  stat.  48  G.  5.  c.  12S. 
u  1.,  has  no  expression  so  strong  as  that  of  sect  10.  of 
stat.  7  G.  4.  c.  51.  In  Day  v.  Thonuis{a)f  on  an  appli- 
cation for  a  prisoner's  discharge  under  stat.  48  6. 3. 
c.  123.  &  1.,  it  was. objected  that,  within  the  twelve- 
months, he  had  several  times  broken  the  rules  of  the 
King's  Bench  Prison :  and  the  Court  referred  it  to  the 
Master  of  the  Crown  office  to  inquire  into  that  &ct ; 
and,  if  he  found  the  prisoner  had  been  out  without  a 
day  rule,  he  was  not  to  be  discharged.  In  the  com- 
pulsory clause  of  stat.  32  G.  2.  c  28.  s.  16.,  the  words 
are,  ^*  prisoners  in  execution  in  gaol; "  now  that  clause 

(a)  Chap,  Pract.  JT.B,  SSI.  (Sdcd.) 

Voi.  IV.  3  X  would 
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would  apply  to  a  person  within  the  rules.     It  is  said 

that  the  words  **  certain  debtors "  shew  that  a  limited 

agaiiut        class  <Mily  was  contemplated :  but  the  limitation  is  merely 

MoMiAiri. 

to  such  as  have  been  in  execution  for  twelve  months  on 
debts  und^  201. 


Lord  DenmanCX  The  Court  would  be  unwilling 
to  decide,  without  consideration,  against  liberty;  but 
we  think  that  the  words  '1  lain  in  prison  "  must  refer  to 
persons  who  are  within  the  walls.  In  Day  v.  Thomas  (a) 
this  particular  point  was  not  brought  before  the  Court : 
and  my  brother  Littledal^s  decision,  in  Michadmas 
term  last,  is  in  conformity  with  the  view  which  we 
now  take.  I  think,  therefore,  that  this  rule  cannot  be 
granted. 

LiTTLEDALE  J.  coucurred. 

Patteson  J.  The  words  of  the  Bankrupt  Act,  6  G.  4. 
c.  16.  $,  5.,  are  much  like  the  words  here.  There  is  no 
case  on  the  bankrupt  acts  exactly  on  the  point;  but 
some  that  go  very  near  to  it.  Thus  it  has  been  held 
that,  where  a  party  was  in  custody  of  an  officer  in  his 
own  house,  on  account  of  illness,  such  imprisonment 
constituted  a  part  of  the  two  months  {b) :  so,  where  a 
party  had  the  benefit  of  day  rules  during  his  imprison- 
ment (c).  But  it  has  never  been  decided  that  per- 
manent residence  within  the  rules  satisfies  the  words. 


(a)  Chap.  Frac  K.  B,  SSI.  (Sd  ed.) 

(6)  Steveru  ▼.  Jackton,  6  Taunt.  106.  i  S.C.4  Campb.  164.     This  c 
under  tt  81  Jac.  l.  e.  19.  i.  i.,  where  also  the  words  are  **  lie  in  pritOD." 

(c)  Soam€$  ¥•  JTaits,  1  C.  {■  P.  400.     This  also  was  under  SI  Jac  I. 
c.  IS.  f.  2. 

Cole- 


MOKSANI* 
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Coleridge  J.      The  argnment,  that  sect.   10.  of       18S6. 

7G.4.C.  57.  would  comprehend  the  case  of  a  person        * 

within  the  rules^  because  otherwise  the  twelfth  section  against 
would  have  been  unnecessary,  fails  upon  reference  to 
the  language  of  the  latter  section,  which  introduces  the 
words,  "during  all  the  proceedings/'  "without  any 
intermission  of  such  imprisonment:  '*  these  words  have 
a  distinct  operation,  and  were  not  made  necessary  by 
the  tenth  section. 

Rule  refused  (a). 

(a)  Sm  Gi&eri  ▼.  Ptgx,  SM.  f  W.  Sll. 


Tadman  against  Wood.  Mand4^, 

A  SSUMPSIT,   upon  a  written  agreement,  for  de-  Whether  an 

fendant's  share  of  the  expense  of  a  certain  partition  madfTbeft^  a 
of  lands,  and  of  the  deeds  for  carrying  it  into  effect,  ""chamben^to 
which  expense  was  to  be  defrayed  by  the  plaintiff  and  ^^^-^ 
defendant  in  equal  portions.     The  process  was  by  writ  ^jjj"*^'  ^ 
of  summons ;  the  indorsement  of  the  attorney's  name  enough,  u  a 

question  for 

was  as  follows: — ^' This  writ  was  issued  by  William  bis  discretion; 
EosheTf  of  40  Stamford  Street^  attorney  for  the  said  wiU  not  reTiew 
Lance  Tadman!^     There  was  no  other  indorsement,    "orsu!^'«i 
except  the  date  of  the  service.     The  defendant  took  SSi'tn'Sij 
out  a  summons  to  shew  cause  before  a  Judire  at  cham-  P®""^?*'. 

^  the  party's  at* 

bers,  **  why  the  writ  of  summons  and  service  thereof  **»'n«y,»  ^ 

^  scribed  as  <«of 

Arart**  only:  Held,  that  the  Judge  at  chambers  was  to  exercise  his  discretion  in  deter- 
mining whether  the  description  was  sufficient;  and  the  Court  refused  to  entertain  the 
question  after  he  had  decided  it. 

The  Judge  having  considered  such  a  description,  on  the  copy  of  the  writ  served,  insuf- 
ficient, and  having  set  aside  the  writ  and  ieniee  for  irregularity,  the  Court  amended  the 
order  by  setting  aude  only  the  copy  of  the  wrir,  and  mrmee, 

3  X  2  should 


Wood. 
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1836.        sbould  not  be  set  aside  for  irregularity.'*    The  parties 
"        attended  before    Williams  J.  at  chambers :   when  the 

Tadmak 

<««>ut  plaintifiP  took  a  preliminary  objection,  that  under  the 
circumstances  (which  are  not  important  here)  the  ap- 
plication was  too  late.  The  learned  Judge  was  of 
opinion  that  the  application  was  in  time.  The  de- 
fendant then  said  that  he  had  two  objections.  The 
first  was,  that  the  description  of  the  attorney's  abode 
was  insu£Bcient :  and  his  Lordship  being  of  opinion  that 
this  was  fatal,  the  defendant  did  not  go  into  the  seocmd 
objection,  which,  as  his  attorney  now  stated  in  affidavit, 
was,  that  the  amount  of  debt  and  costs  was  not  indorsed 
on  the  writ.  The  learned  Judge  granted  the  order  as 
prayed. 

Erle^  in  this  terra,  obtained  a  rule  to  shew  cause  why 
the  order  should  not  be  rescinded.  The  affidavits  (Hi 
each  side  contained  statements  relating  to  the  question, 
whether  the  application  to  the  learned  Judge  had  beoi 
made  early  enough. 

Crompton  now  shewed  cause.  First,  it  cannot  now 
be  objected  that  the  application  to  the  single  Judge 
was  too  late :  that  was  a  matter  entirely  in  his  discretion; 
and,  in  fact^  the  application  was  in  time.  [Littledale  J. 
We  ought  not  to  go  into  the  question :  it  is  a  matter 
for  the  discretion  of  the  Judge.]  Secondly,  the  de- 
scription of  the  attorney's  residence  is  insufficient  under 
the  Uniformity  of  Process  Act,  2  fV.4.  c.  39.  s.  12.,  and 
schedule  No.  1.  In  Bust  v.  Chine {a)^  ^^Southampton 
Buildings^*  was  held  insufficient,  although  it  was  urged 
that  the  place  was  well  known,  from  its  being  much 

(a)  %X)9wL  P.  C  565. 

resorted 


Wood. 
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resorted  to  by  attorneys.     In  Engleheart  v.  Eyre  (a),        1836. 
"  6rm/s  Inn,  London,^*  was  held  su£Bcient ;  but  here        " 
London  is   not  mentioned:   the   only  objection  there        agama 
made  was,  that  Grai/s  Inn  was  not  in  London,     Pat^ 
teson  J.  is  reported  to   have   said   there   that  it  had 
been  held,  in  the  Exchequer,  that  ^*Eh/  Place"  was 
enough:  but  in  that  case  the  words  must  have  been 
*^Efy  Place,  London;"  otherwise  the  learned  Judge,  in 
Engleheart  v.  Eyre  {a),    would   have  said   that    even 
London  was  unnecessary.     {Littledale  J.     The  case  is 
often  cited  as  shewing  that  **  Ehf  Place"  simply  is  suffi- 
cient.    Patteson  J.    In  King  v.  Monkhouse  (i),  "  Chrai/s 
Inn  Square,  London"  was  held  enough,  though  it  was 
sworn  that  Gratis  Inn  Square  was  not  in  London.^ 
That  also  was  merely  a  question  between  London  and 
Middlesex.     [Littledale  J.     There  was  a  late  case  in 
the  Common  Pleas  (c),   where  the  objection  was  that 
the  parish  was  not  specified :  that  was  on  the  other  form 
given  in  the  schedule,  being  issued  by  a  party  in  person : 
the  words  in  that  part  of  the  schedule,  and  in  the  cor- 
responding part  of  sect.  12  of  the  statute,  are  **city, 
town,  or  parish,''  &c.     Lord  Denman  C.  J.     How  can 
there  be  any  general  principle  shewing  that  ^<  Starnford 
Street"  is  bad,  and  ** Ely  Place"  good?    It  must  rest 
in  the  knowledge  and  discretion  of  the  Judge.]   Thirdly, 
the  amount  of  the  debt  should  have  been  indorsed, 
under  the  rule  o£Hil.  £  W.  4.  II.  (d).  It  will  be  objected 
that  the  order  goes  too  far,  inasmuch  as  the  fault  is  in 
the  indorsement  only.     But  the  indorsement  is  in  fact 

(a)  SVowLP.CUS. 

(A)  alhwL  P.  a  SSI.     See  Beekfbrd  y.  CnUweU,  1  Moo.  ^  R.  187. 

(c)  Probebly  Arden  ▼.  Jonet^  ADowL  P.C.  180.,  where  '<Ko.  I. 
'CKffbrttt  Inn  Postage,  Fleet  Street,  in  the  city  of  London,**  was  held  wai- 
ficient,  though  C&ffinrdt  Inn  Pat$age  is  not  eztra-parochiaL 

(d)  SB.^Jd,  390. 

3  X  S  part 
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1836.       part  of  the  process,  and  mast  be  considered  a  material 
_  part  of  the  writ     The  object  of  the  rule  was  that  the 

agamtt        defendant's  attention  mieht  be  drawn  to  the  amount  of 

Wood.  ^ 

the  debt,  and  that  he  might  pay  it  if  he  pleased.  It  is 
true  that  in  Chalkley  v.  Carter  {a\  where  an  objection 
was  taken  that,  in  the  copy  served,  the  words  ^  on  pro- 
mises'' were  omitted,  it  was  held  that  this  was  ground 
only  for  setting  aside  the  copy,  not  the  writ  There  the 
copy  served  was  wrong :  here  no  objection  is  made  to 
the  copy,  but  to  the  writ  {PaUeson  J.  The  case 
seems  to  come  under  the  10th  section  of  the  rules  of 
Mich*  S  W.  4.  (ft),  which  orders  that,  if  the  plaintiff  or 
his  attorney  omit  to  insert  in  or  indorse  on  any  writ  or 
copy  any  matter  required  by  the  act  to  be  inserted  or 
indorsed,  the  writ  or  copy  shall  not  be  held  void,  but 
may  be  set  aside  as  irregular,  on  application  to  the  Court 
or  any  Judge.]  The  irregularity  is  in  the  writ ;  that 
m,ust  therefore  be  set  aside. 


Erle^  control.  The  abode  of  a  Ijondon  attorney  i 
to  be  sufficiently  described  by  mentioning  the  street 
and  number,  without  particularising  the  part  oi  London 
in  which  it  is  to  be  found.  And  there  is  no  ground 
for  setting  aside  the  writ,  supposing  it  to  have  been 
wrongly  indorsed.  The  copy  and  service  may  be  set 
aside;  then  the  writ,  or  more  properly  the  indorsenient 
on  the  writ,  may  be  amended.  In  ChaUciey  v.  Carter  (a) 
the  error  was  in  the  indorsement,  as  here.  [^Patteson  J. 
Nothing  but  the  copy  there  appeared  to  be  bad.]  The 
writ  is  not  shewn  to  be  bad  here.  The  rule  must  there- 
fore be  made  absolute  for  rescinding  the  order,  as  was 
done  in  Chalkley  v.  Carter  (a). 

(a)  ADowl.  p.  C,  4S0.  (6)  4  j9.  j^^d.  S. 

Lord 
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Lord  Denhan  C.  J.    The  proper  course  is  to  amend  1 886. 

the  order  of  the  learned  Judge,  by  inserting  in  it  the  T 

words  ^'  copy  of  the  writ "  instead  of  **  writ,''  leavinir  agednd 
the  writ  as  it  may  be. 

L1TII.EDALE  J.  As  to  the  first  point,  the  learned 
judge  having  exercised  the  discretion  vested  in  him,  his 
decision  should  not  be  reviewed*  With  respect  to  the 
description  of  the  attorney's  abode,  the  sufficiency  or 
insufficiency  of  it  was  a  matter  quite  in  the  discretion 
of  the  judge.  No  general  rule  can  be  laid  down.  The 
Strand,  and  HolSomj  for  instance,  are  the  only  streets 
of  that  name ;  but  there  are  streets  which  are  of  the 
same  name  as  many  others.  So  there  is  only  one 
Graj^s  Inn,  The  Judge  must  decide  these  cases,  which 
diiFer  from  cases  on  enactments  prescribing  the  mention 
of  a  parish.  Here  the  necessity  is  the  less,  because,  by 
applying  at  the  Master's  office,  and  in  other  quarters, 
information  may  be  obtained.  Our  decision  should  be, 
not  to  set  aside  the  Judge's  order,  but  to  amend  it,  by 
converting  it  into  an  order  to  set  aside  the  copy  of  the 
writ     The  indorsement  is  not  part  of  the  writ,  but  ^ 

something  put  on  the  writ:  but  as  the  plaintiff  did  not 
make  this  point  befi>re  the  Judge,  he  must  pay  his  own 
costs^ 

Patteson  and  Coueridge  Js.  concurred. 

*'  Ordered,  that  the  order  of  the  honourable  Mr. 
Justice  Williams  made"  &c.  ''be  amended» 
by  directing  the  copy  and  service  of  the  writ 
issued  in  this  cause  to  be  set  aside ;  and  thaC 
no  costs  be  allowed  on  either  side." 
.3X4 
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K*9^  Stockdale  against  Tarte  and  Others. 

In  an  action      ^i^HIS  cause  was  tried  before  Lord  Denman  C.  J.  at 

for  libel,  the  I 

declaration  the .  Middlesex  sittings   after  Hilary  term    last, 

stated  that 

plaintiff  and  ivhen  a  verdict  was  foand  for  the  defendants  on  two 
duly  convicted  pleas  pleaded  to  the  whole  action.  On  a  former  day 
•Itort  mo"ney  *^  of  this  term  (a)  The  Plaintiff  \n  person  moved  for  a  new 
'^▼S'ud*-  ^^  ^^  several  grounds.  The  rule  was  refused  except 
ment,  but  that    q^  ^^  points  mentioned  in  the  judirment.  as  to  which 

defendant  pub-  ^  J      o  •» 

liahed  that  the    the  Court  took  time  to  consider.     These  will  appear 

counsel,  who 

moved  for  judg-  8u£Bciendy  from  the  judgment ;  it  is  not  thought  ne* 

ment,  had  stated  .         .  ■  .  ■     i  i  «>       :i 

plaintiff  to  be     cessaTy  to  meHtiou  those  on  which  the  rule  was  refused. 

the  writer  of 

a  letter  which  | 

written^by  IT.  ^^''^  Denman  C.  J.  now  delivered  the  judgment 
Issue  was  ^f  ^j^g  Court.     This  was  an  action  for  libel.    The  pleas 

joined  on  a  plea  ^  i 

of  Not  Guilty,    were,  Not  Guilty,  and  a  justification,  that  the  alleged  | 

trial,  proyed       Ubel  was  a  true  report  of  what  passed  in  a  court  of 

the  publication 

andtheindicu  justice  (6).     The  jury  have  found  a  verdict  on  bodi 

tence,  Uie  letter  pleas  for  the  defendants.     All  questions  were  disposed  | 

i^'^e  indict!      of  by  the  Court  at  the  time  of  the  motion,  except  those 

^ert  ^'of  the   "^^^^^  »"*®  "P^**  *®  verdict  of  Not  Guilty.  I 

conspiracy,  Tlie  points  are,  whether  I  was  right  in  leaving  the  j 

counsel  as  a       question  6f  libel  or  no  libel  to  the  jury;  and,  if  so, 

witness,  who 

deposed  that  he  whether  their  verdict  is  against  evidence.     It  is  to  be 

had  in  fact 

made  the  state-  observed  that,  as  the  jury  have  found  a  verdict  for  the' 
that  on  thisevi-  defendants  upon  the  plea  of  justification,  which  verdict 

dence  it  was 

properly  left  to  the  jury  whether  the  publication  was  a  libel,  and,  the  jury  haWng  found 

«  Terdict  of  Not  Guilty,  that  this  was  not  contrary  to  the  evidence. 

(a)  Friday,  April  2Sd.     Before  Lord  Denman  C  J.,  XJUkdakt  Pttte^ 
ton,  and  Coleridge  Js. 
(6)  There  were  other  issues  found  for  the  plttntiflT. 

there 
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there  is  no  pretence  for  disturbing,  the  plaintiff,  even 
if  he  had  a  verdict  upon  the  plea  of  Not  Guilty,  could 
have  no  damages  nor  judgment.  Still,  if  there  be 
misdirection,  he  is  entitled  to  a  new  trial;  or,  if  the 
verdict  on  that  plea  be  agamst  evidence,  it  may  be  fit 
that  he  should  have  such  rule  on  payment  of  costs. 

The  present  declaration  sets  out  with  alleging  that 
the  plaintiff  had  been  duly  convicted  of  conspiring  with 
one  Moniprivat  to  extort  money  from  a  husband  by 
threatening  to  calumniate  his  wife,  and  received  the 
judgment  of  this  Court  for  his  said  offenca  And  the 
grievance  complained  of  is,  that  the  defendants  stated 
that  the  learned  counsel  who  moved  for  judgment  agaiiist 
them  had  declared  the  plaintiff  to  be  the  writer  of  one 
letter,  which  was  not  in  fact  written  by  him,  but  by  his 
co-conspirator. 

The  plaintiff's  evidence  on  the  trial  proved  the  great 
probability  of  the  counsel  alluded  to  having  in  .fact 
stated  that  the  letter  was  that  of  the  plaintiff  and  not  of 
Moniprivat.  That  learned  counsel,  now  Lord  Abinger^ 
appeared  as  a  witness  for  the  plaintiff,  and  made  this 
statement :  and  the  jury  expressly  found  their  verdict 
accordingly  on  the  issue  of  justification.  Moreover  the 
evidence  of  the  indictment  and  sentence,  evidence  also 
adduced  by  the  plaintiff,  shewed  that  the  letter  was  set 
out  as  an  overt  act  of  the  conspiracy  whereof  he  was 
convicted,  and  consequently  that  it  had  appeared  to  be, 
in  one  sense*  his  letter. 

Under  these  very  particular  circumstances,  the  plain- 
tiff's own  allegations  making  them  a  necessary  part  of 
his  case  and  proof,  we  think  that  the  character  of  the 
publicatidn  was  properly  part  of  the  issue  of  Not  Guilty, 
and  that  the  question  was  properly  left  to  the  jury  upon 

that 
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1886.  that  plea ;  and  that  their  verdict  was  warranted  by  the 

e  evidence.     Therefore  no  rule  will  be  irranted. 
'^"^^  Rale  refused. 

Taktc 


The  Earl  of  Scarborough  v.  Doe  dem.  Savile  (in  Error)i 
decided  in  the  Exchequer  Chamber  during  this  term,  is 
reported,  ant^,  vol.  iii.  p.  897. 

The  following  cases,  which  stood  oyer  for  consider- 
ation, after  argument,  and  in  which  jo^ments  were 
given  in  this  term,  viz. 

I%e  Governor  J  S^c.  of  the  Poor  ofBristci  y.  Woii^ 

Mex  V.  The  Churchwardens  ofDurdey^ 

Bex  V.  The  Principal^  S^,  ofBamard^s  Inn, 

Owen  V.  Bodyj 

and 

Graves  v.  HickSf  in  which  a  certificate  was  sent  to 

the  Vice-chancellor  in  Hilary  vacation, 

will  be  found  in  the  next  volume. 
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MEMORANDA. 

Is  Hilary  ternif  1836,  the  Lords  Commissioners  having 
resigned  the  Great  Seal,  the  Right  Honourable  Sir 
Charles  Christopher  Pepys^  Master  of  the  Rolls,  was 
appointed  Lord  High  Chancellor,  and  created  a  Baron 
of  the  United  Kingdom,  by  the  name,  style,  and  tide 
of  Baron  Cottenham,  of  Coitenham  in  the  county  of 
Cambridge. 

In  the  same  term,  Henry  Bickersteth^  Esq.,  one  of  his 
Majesty's  Counsel,  was  appointed  to  succeed  Sir  C  C 
Pepys  in  the  office  of  Master  of  the  Rolls ;  and  was 
created  a  Baron  of  the  United  Kingdom,  by  the  name, 
style,  and  title  of  Baron  Langdale,  ol  Langdale  in  the 
county  of  Westmoreland. 


AN 

INDEX 


TO 


THE   PRINCIPAL   MATTERS. 


AcnoN. 

CoDfolidation  of  actions  in  insurance 
ComoBdiUumm 


ADMIRALTY. 

Lords  ofy  mandamus  to. 

1.  To  carry  into  eflbct  contract.     Po- 

8.  To  pay  deductions  from  officer's  half 
pay.    Mandamus,  11, 3. 

ADMISSION. 

I.  Against  interest.    Evidtnee,L 

II.  To  customary  land.    Manor^  IL 

ADMITTANCE. 

How  far  necessary  to  vest  in  assignees 
bankrupt's  estate  in  customary  firee^ 
hold.    Manor^  11. 

ADVERSE  POSSESSION. 

What  constitutes. 

A  woman,  living  apart  from  her  husband, 
obtained  a  demise  of  property  for 
a  term.  The  husband's  representative 
brought  ejectment  against  a  party  who 
claimed  to  have  had  adverse  possession 
for  more  than  twenty  yean,  and  who  had 
obtained  and  held  possession  without 
knowinff  of  the  husband's  existence: 
Held,  that  it  was  no  misdirection  to 
direct  the  jury  to  find  for  the  pliuntiff, 
unless  they  thought  that  such  posses- 
non  was  adverse  to  the  wife;  inasmuch 
as,  if  adverse  to  the  wife,  it  was  ad- 


verse to  the  husband,  and  not  other- 
wise. Roe  dem.  Wiikmt  v.  Wiiknu^  86. 
(See  remainder  of  placitum,  Evidencie, 
L4.) 

AFFIDAVIT. 

I.  To  hold  to  bail,  what  must  be  stated 
in  it.    Practice^  U. 

II.  On  application  for  Quo  Warranto, 
what  receivable  by  Court.  Quo  War' 
ranio, 

AGENT. 

0 

See  Prmeipal  and  Jgeni, 

ALLOWANCE. 

Superannuation,  granted  by  Lords  of 
Treasury,  what  interest  grantee  has  in 
it.    Mandamus,  II.  1. ;  U.  2. 

AMENDMENT. 

Of  rule  for  judgment. 
1.  When  it  may  be  made. 

gage,  IV. 
S.  CosU  of.     Mortgage,  IV. 


MoH' 


ANCIENT  LIGHTS. 

I.  Eflbct  of  alterations  iq. 

£.,  being  owner  of  a  house,  enlarged 
it,  and  inserted  a  window,  at  one  end, 
in  the  part  added,  and,  at  another 
end,  carried  out  the  side  walls,  be- 
tween which  two  windows  formerly 
stood  in  a  straight  line,  five  feet,  con- 
verting 
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verting  this  end  into  a  bow,  and  inserting 
two  bow  windows,  in  the  same  direc- 
tion, but  not  in  the  same  situation,  as 
the  two  former.  Held,  that,  whatever 
privilege  against  the  obstruction  of 
light  the  windows  of  the  original  house 
possessed,  this  privilege  did  not  apply 
to  the  three  new  windows. 

Before  J^.'s  house  was  built,  the 
land  on  which  it  was  built,  together 
with  some  adjoining  ^nd,  belonged  to 
J2.,  who  conveyed  the  land  on  which 
the  house  was  afterwards  built  to  C, 
and  C.  agreed  to  sell  to  E.,  who 
entered  and  built  the  house.  After- 
wards, and  before  the  enlargement 
above  mentioned,  B,  joined  in  a  con- 
veyance with  C.  (each  as  to  his  own 
estate),  by  which  the  house,  with  all 
lights  and  easemenU  appertaining,  and 
an  additional  part  of  B*s  land,  were 
granted  to  E.  E.  having  afterwards 
enlarged  (as  above  described) :  Held, 
that  neither  jK.,nor  his  assignees,  were 
precluded  from  obstructing  the  three 
new  windows  by  building  on  the  land 
adjoining. 

^fter  the  enlargment,  E,  assigned 
to  0.,  and  R.  afterwards  assigned  an 
additional  piece  of  the  adjoinmg  land 
to  O. ;  this  piece  lay  to  the  north  of 
O.'s  house,  and,  in  the  conveyance,  its 
southern  boundarv  was  described  to 
be  '•  the  dwelling-house  of  O."  Held, 
that  this  did  not  operate  as  a  recogni- 
tion of  the  house  m  it»  then  state,  so 
ns  to  preclude  R,,  or  his  assignees, 
from  obsitructing  the  new  windows  by 
building  on  other  part  of  the  adjoining 
land  south  of  O.'s  house. 

In  the  case  stated  for  the  Court,  by 
which  it  was  agreed  that  the  Court 
might  draw  conclusions  of  fact  as  a 
jury,  it  was  stated  that  R.,  at  the  time 
of  his  original  conve3'ance  to  C\,  was 
desirous  of  selling  his  land  in  building; 
lots.  The  Court  refused  to  take  this 
into  consideration,  in  interpreting  the 
effect  of  the  conveyance,  which  did 
not  mention  this,  but  called  the  land 
conveyed  "  arable  land  :*'  and  they 
held,  that  R.  was  not  precluded  by  this 
conveyance  from  obstructing  the  lights 
of  the  house  afterwards  built. 

After  the  conveyance  by  jK.  and  C. 
to  E.,  -R.  was  told,  by  E.\  architect, 
that  alterations  were  going  on,  but 
R,  did  not  know  the  precise  alteration 
intended    to    be    made    as    to    the 
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windows.  R,  was  told  of  the  predse 
nature  of  other  alterations,  to  which 
he  assented,  reserving  to  himself  leave 
to  build  on  hu  own  ground,  up  to  the 
wall  of  the  house,  in  a  part  wnich  did 
not  contain  the  new  windows.  The 
Court  refused  to  infer,  as  a  fact,  such 
a  legal  instrument  as  miefat  be  neces- 
sary to  convert  0'%  house  into  a 
dominant,  and  R.*b  land  into  a  ser- 
vient, tenement  with  respect  to  the 
lights.  BlancJUtrd  v.  Bridges^  1 76. 
II.  Ac^piiescence  in  alterations  by  neigb- 
boonng  occupier,  inference  from. 
Ana,  !.  ^ 

APPEAL. 

I.  Against  order  of  removal  of  pauper ; 
notice  and  grounds  of  appeal  when  to 
be  given.    Poor^  IX. 

n.  Against  conviction ;  what  objections 
may  be  taken  at  trial.    Omviciion,   II. 

ni.  Against  order  of  justices  for  pay- 
ment of  church  rate;  what  notice 
requittte.    Rate,  1. 6. 

APPRENTICESHIP. 

I.  Contract  of,  what  constitutes.  Poor, 
ni.  4.  (2). 

II.  What  must  be  stated  in  indenture. 
Poor,  IIL  1. 

III.  Settlement  by.    Poor,  III. 

IV.  Notice  previous  to  binding  parish 
apprentice.    Poor,  III.  2.  ( i ). 

ARBITRATOR. 
See  Award. 

ARCHES. 

Court  of,  whether  a  superior  court. 
JProkibiiioH,  I. 

ARREST. 

I.  Under  st.  5  &  6  W.  4.  e.  59.,  by  whom 
to  be  made.    Statute,  XL. 

II.  Taking  party  to  a  dwelling  house  on 
arrest. 

1.  What  amounts  to  consent  and  re- 
fusal by  party.     Skerif,  L  1. 

9.  What  amounts  to  nomination  of  a 
house.     Sheriff,  I.  1. 

3.  What  discretion  sheriff  has  as  to 
determining  house.    Sheriff,  I.  1. 

III.  Action  against  attorney  for  malicious 
arrest ;  when  Court  will  order  stay  of 
proceedings.    Attorney,  IV. 

^  ASSESSMENT. 


ASSESSMENT. 


ASSUMPSIT. 
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ASSESSMENT. 

Of  flunrevor  of  highway,  how    to   be 
pleaded.    Pleadings  IX. 

ASSIGNEE. 

Of  revenioDy  who  considered.     Mort' 
gage,  TV. 

ASSIGNMENT. 

Stamp  under  st.  S5  G.  5.  c.  184.     At' 
sumpMif  II.  2. 

ASSUMPSIT. 

I.  Use  and  occupation. 

Who  may  miuntain.  Pleading,  II.; 
Landlord  and  Tenant,  XL 

II.  Money  had  and  received. 

1.  To  recover  proceeds  of  an  illegal 
execution.    Pleading,  I.  5.  (4)  [2]. 

2.  Money  received  after  an  order  to 
pay  it  to  another  party. 
Defendant,  being  indebted  to  plaintiff 

in  150^,  and  being  employed  by  T,  to 
perform  works  for  which  he  was  receiv- 
ing a  per  centage,  wrote  an  order  to  T. 
to  pay  plaintiff  150/.  out  of  the  first 
monies  due  to  defendant.  Afterwards, 
being  indebted  to  B,  in  997/.,  he  ex- 
ecuted a  deed  reciting  the  above  facts, 
assigning  and  transferring  to  B.  such 
sums  as  then  were  or  should  become 
due  to  him,  defendant,  from  T.,  in  trust, 
first,  to  pay  plaintiff  the  150/.,  and, 
secondly,  to  retain  the  residue  towards 
payment  of  the  997/. ;  with  covenants 
that  he  would  not  receive  the  money, 
nor  revoke,  &c.,  that  he  had  right  to 
assien,  had  not  incumbered,  and  for 
furtner  assurance.  Defendant  after- 
wards received  150/.  from  T,;  and 
plaintiff  sued  him  for  money  had  and  re- 
ceived,and  on  anaccount  stated :  Held, 

(1.)  That  the  action  lay  for  the  150/., 
though  no  proof  was  given  of  7\'s  as- 
sent to  the  order;  and  though,  at  the 
time  of  making  the  order,  nothing  was 
due  from  T, ;  and  though,  at  the  time 
of  making  the  deed,  there  was  not  1 50/. 
due  from  T.,  and  it  was,  at  such  times, 
uncertain  to  what  extent  defendant 
would  be  employed  by  7\;  and  though 
plaintiff  was  not  a  party  to  the  4eed. 

(2.)  That  plaintiff  was  entitled  to  give 
secondary  evidence  of  the  order,  upon 


proof  of  a  bona  fide  search  for  the  ori- 
ginal among  plaintiff's  papers  only. 

(3.)  That  such  secondary  evidence 
was  furnished  by  a  paper,  admitted  by 
defendant's  attorney  to  be  a  true  copy 
of  an  affidavit  sworn,  but  not  filed,  by 
defendant  in  proceedings  against  ano- 
ther party,  such  paper  stating  the  order 
to  have  been  written  by  the  defendant, 
and  setting  it  out,  though  no  evidence 
was  given  that  the  attorney  had  com- 
pared the  paper  with  the  original 
affidavit  or  order. 

(4.)  That,on  such  secondary  evidence, 
it  must  be  presumed  that  the  order  was 
properly  stamped. 

(5.)  That  the  deed  was  not  a  mort- 
[nffe,  but  an  absolute  assignment  of  the 
defendant's  earnings. 

(6.)  Upon  its  appearing  that,  at  and 
since  the  time  of  executing  the  deed, 
less  than  500/.  was  due  from  T.  to  de- 
fendant, tfnd  that  not  so  much  as  would 
make  up  500/.  was  likely  to  be  earned 
from  that  time  to  the  conclusion  of 
defendant's  employment  with  T.:  Held, 
that  tbe  deed  required  no  more  than  a 
3/.  stamp,  .under  stat.  5S  0. 3.  c,  184. 
Sched.  Part.  I.  tit.  Conveyance,  Poo^ 
ley  V.  Goodwin,  94. 
9.  Money  extorted  under  colour  of 

legal  proceedings.    Pleading,  I.  1 . 

III.  Account   stated,  what   constitutes. 
Ant^,  n.  2. 

lY.  Executory  contract ;  liability  of  one  * 
party  after  partial  non-performance  by 
the  other. 

Declaration  stated  that  defendant, 
being  indebted  to  certain  persons, 
acreed  to  repay  plaintiff  the  amount  of 
all  accounts  which  he  should  settle  for 
defendant;  and  also  to  pay  plaintiff  40/. 
a  quarter  on  stated  days,  till  the  said 
debts  should  be  fully  settled;  and  plain* 
'  tiff  agreed  to  advance  to  defendant  1/. 
per  week,  and  certain  other  sums,  out 
of  the  sums  of  40/.;  that,  in  consider- 
ation of  plaintiff's  promise,  defendant 
agreed  to  perform  the  contract  on  his 
part ;  that  plaintiff  paid  debts  for  de- 
fendant to  divers persons(naming  thera) 
to  the  amount  ot  28 1/. ;  that  the  whole 
amount  of  debts  was  not  yet  settled ; 
and  that  several  sums  of  40/.  had  be- 
come due  from  defendant  under  the 
agreement,  which  had  been  paid  to  the 
amount  of  1 60/.  only,  but  the  rest  were 
unpud. 

Plea, 
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ATTORNEY. 


Plea,  as  to  two  of  the  sums  of  402., 
that,  before  they  became  due,  pluntiff 
had  omitted  to  pay  certain  of  the  debts 
due  to  creditors  of  defendant  (naming 
them),  other  than  the  creditors  named 
in  the  declaration,  which  he  might  have 
paid ;  and  had  also  omitted,  after  the 
last  payment  of  40/.,  to  pay  defendant 
1/.  per  week ;  wherefore  defendant  in 
a  reasonable  time,  and  before  the  two 
turns  in  question  were  due,  rescinded 
the  contract 

Replication,  that,  before  and  at  the 
time  of  the  last  payment  of  40/.,  de- 
fendant was  indebted  to  plaintiff  in  the 
sum  of  50/.  and  more,  in  respect  of  the 
monies  paid  by  plaintiff  for  defendant, 
as  in  the  first  count  mentioned;  and 
that  the  said  40/.  was  insufficient  to 
discharge  the  amount  in  which  defen- 
dant was  so  indebted  to  plaintiff  and 
for  which  the  agreement  was  a  security: 

Held,  that  the  plea  was  bad,  as  shew- 
ing, at  most,  only  a  partial  failure  of 
performance  by  the  plaintiff,  which  did 
not  authorise  the  defendant  to  rescind 
the  contract. 

Queere,  whether  the  replication  was 
good.  Held,  by  Coleridge  J.,  that  it 
was  bad.  Franklin  y*  Miller,  599. 

ATTACHMENT. 

I.  Agunst  bankrupt  attorney,  for  non- 

,  payment  of  money. 

Money  was  invested  in  stock,  pur- 
suant to  a  will,  for  the  benefit  of  a 
legatee.  An  Attorney  obtained  the 
legatee's  authority,  and  a  power  from 
her  trustee,  to  sell  out  the  stock,  re- 
presenting that  it  might  be  better  in- 
vested in  a  mortgage;  and  that  he  would 
find  ,a  proper  security.  The  money 
was  sold  out,  and  the  proceeds  received 
and  held  by  the  attorney,  he  paying 
interest  on  the  amount  to  the  legatee, 
who  did  not  know  that  the  money  had 
not  been  reinvested.  Inquiries  being 
afterwards  made,  he  admitted,  after 
some  evasion,  that  he  had  not  re-in- 
vested the  sum ;  but,  unon  being  further 
urged,  promised  that  he  would  do  so, 
and  at  length  proposed  a  mortgage 
(which  was  thought  insufficient)  on  pro- 
perty of  his  own.  No  further  satisfac- 
tion being  offered,  the  legatee  moved 
the  Court  against  him,  and  a  rule  was 
made,  by  consent  (the  attorney  having 
filed  no  affidavit),  ordering  that  he 


should  re4nvest  the  money  in  stock, 
on  or  before  the  S4th  of  June  tkea 
next,  and  pay  costs ;  and,  on  default, 
that  an  attachment  should  issue  against 
him.  The  money  was  not  re-invested, 
nor  costs  paid,  and  on  June  25th  a  fiat 
in  bankruptcy  issued  against  the  attor- 
ney, who,  in  October^  obtained  his  cer- 
tificate. The  rule  and  allocatur  were 
served,  and  the  costs  demanded,  in 
AugutL  On  motion  made  afterwards 
for  an  attachment  pursuant  to  the  above 
rule: 

Held,  that,  under  these  drcum- 
stances,  the  certificate  was  no  answer 
to  the  application,  and  that  the  attach- 
ment m^ht  issue.    In  re  Newbery^  100. 

II.  For  contempt;  Master's  report  as  to 
purging  of  contempt,  bow  far  conclu- 
sive.    Contempt  of  Court. 

ATTESTATION. 

OfawiU. 

1.  Proof  of.    Poiiw,  I. 

2.  Effect  of.     Power,  I. 

ATTORNEY. 

I.  I9otice  previous  to  admission. 

1.  A  party  applying,  on  the  first  day 
of  Easter  term,  to  be  admitted  an  at- 
torney in  that  term,  had  affixed  his 
notices  in  a  name  which  he  had  taken 
since  the  expiration  of  his  articles,  hav- 
ing served  in  another  name,  to  which 
his  notices  did  not  refer.  The  Court 
allowed  him  to  be  admitted,  after  affix- 
ing notices  in  both  names  for  the  rest 
of  Matter  term.    In  re  Ridley,  780. 

2.  The  Court  allowed  an  attorney 
to  be  admitted  without  a  full  term's 
notice,  where  all  the  other  requisites 
had  been  complied  with,  and  it  appear- 
ed to  be  essential  to  his  interests  in  hit 
profession  that  he  should  sail  for  India 
before  the  regular  time  of  notice  would 
expire.  The  application  was  made  oa 
the  second  day  of  the  term,  and  the 
admission  was  ordered  to  be  on  the 
last  day  of  the  same  term.  In  re  Han' 
cock,  779. 

5.  Three  days'  notice  must  be  jriven 
to  the  Master,  under  the  rule  ot  SiL 
6  W,  4.,  by  persons  applying  to  be  ad- 
mitted attorneys,  exclusive  of  the  day 
on  which  the  notice  is  given,  and  of 
the  first  day  of  the  term  to  which  it 
relates.    In  re  Prangley^  781. 

II.  Certificate: 
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H.  Certificate;   neglect   to   renew,  its 
effect. 

1.  Where  an  attorney  had  ceased 
taktne  out  his  certificatei  and  practised 
in  a  Hundred  Court  (the  practice  of 
which  was  rqpilated  accorcnng  to  that 
in  K,  B,)  for  the  recovery  of  debts  un- 
der 5/.,  and  not  elsewhere,  the  Court 
would  not  allow  him  to  be  re-admitted 
without  paying  his  full  arrears  of  certi- 
ficate duty.    Ex  parte  Binnt,  1005. 

9.  An  attorney  who  had  practised 
regularly  under  a  certificate,  in  this 
Court  and  the  Court  of  Common  Pleas 
at  Lancaster^Bnd  had  subsequently  dis- 
continued practice,  and  been  employed 
as  superintendent  of  collieries,  and  had 
afterwards  been  re-admitted  an  attorney 
in  the  Court  of  Common  Pleas  at  Lim^ 
eatteTf  all  preiriously  to  R.  HiL  6  W. 
4.,  6^  was,  after  that  rule,  re-admitted 
an  attorney  of  this  Court,  without  the 
affidavit  required  by  the  rule.  Ex 
parU  MUler,  1006. 

III.  Re-admission  of.    See  AtUi,  II. 

IV.  Power  to  bring  action  on  his  bill 
pending  order  for  taxation. 

An  attorney's  bill  was  referred  to 
taxation  by  a  Judge  of  the  Court  of 
Common  Pleas,  who  directed  that  the 
rule  should  not  be  acted  upon  till  the 
attorney  should  have  had  time  to  make 
a  certain  motion  to  that  Court.  The 
motion  was' disposed  of;  and,  on  the 
second  day  aflerwards,  the  client  not 
having  proceeded  with  the  taxation, 
the  attorney  arrested  her  for  the  alleged 
amount  of  the  bill.  A  Judge  of  the 
Court  of  King's  Bench,  on  summons, 
set  aside  the  proceedings  and  discharg- 
ed the  defendant  out  of  custody,  with 
costs^  ordering  the  plaintiff*  also  to  nay 
the  costs  of  the  summons.  Held  tnat 
the  discharge  was  right ;  and  the  Court 
would  not  review  the  order  as  to  costs. 

In  discharging  the  rule  for  rescinding 
the  Judge's  order,  it  was  made  a  con- 
dition that  the  defendant  should  not 
prosecute  an  action  for  a  malicious 
arrest.  Afterwards,  the  ^attorney's  bill 
was  taxed,  and  the  balance  due  to  him 
found  to  be  only  369/.,  he  having  ar- 
rested for  800/.  The  Court,  on  motion, 
refused  to  release  the  defendant  from 
her  undertaking  not  to  prosecute  the 
action. 

Semble  that,  if  a  client  obtain  an 
order  for  taxing  an  attorney's  bill,  and 
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take  no  fiirther  step  for  several  weeks, 
the  attorney  cannot  treat  the  order  as 
waived,  and  arrest,  but  should  himself 
cause  the  bill  to  be  taxed,  before  pro- 
ceeding against  the  client.  SMreffv. 
Lady  GretUy,  558. 

V.  Proceedings  to  be  taken  by,  if  client 
neglect  to  proceed  with  taxation.  Ante, 
IV. 

VI.  Action  agwnst,  for  malicious  arrest ; 
when  Court  will  order  stay  of  proceed- 
ings.   Ant^,  ly. 

VII.  Attachment  a^nst,  for  non-payment 
of  money,  notwithstanding  banxniptcy. 
AUachmtnt,  I. 

AUCTIONEER. 

How  far  considered  agent  of  Vendor  and 
Vendee.     Vendor  and  Vendee,  IV. 

AVERAGE. 

What  constitutes,  in  policy  of  insurance. 
Iniurance,  11. 

AWARD. 

I.  Appointment  of  Umpire,  how  to  be 
made. 

Where  arbitrators  have  decided  the 
choice  of  an  umpire  b^  tossing  up,  the 
acquiescence  or  parties,  8ubse<}uently 
to  the  choice,  and  before  the  relerence 
is  proceeded  in,  does  not  render  the 
appointment  valid,  unless  the  parties 
acquiescing  have  knowledge  of  all  the 
circumstances  under  which  the  choice 
was  made. 

Therefore,  where  one  of  two  arbi- 
trators objected  to  5.  as  umpire,  and 
afterwards  the  two  arbitrators  tossed 
up,  and  the  other  arbitrator  won,  and 
named  iS.,  and  the  attorney  of  one  of 
the  parties,  knowing  that  the  arbitral 
tors  had  tossed  up,  but  not  knowing 
that  one  of  them  bad  objected  to  iS., 
proceeded  in  the  reference,  it  was  held 
that  the  irregularity  was  not  cured. 
And  this,  though  the  ground  of  the 
arbitrator's  objection  to  S,  was  nega- 
tived by  affidavit.  In  re  Jamiesan  and 
Bimu^  945. 

II.  Construction  of. 

1.  As  to  costs  of  several  issues  in  cause 

referred.    Corf#I.3.(l.) 
9.  How  far  decision  of  award. will  be 

referred  to  &cts  sUtcd  upon  it. 

SY  An 
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An  action  on  the  case  against  an 
attorney,  for  negligently  preparing  a 
conveyance  of  land  to  the  plainti^  was 
referred  to  an  arbitrator  with  all  mat- 
ters in  difference.  The  plaintiff's  case 
on  the  reference  was,  that  many  words 
in  the  deed  were  wHtten  on  erasures, 
which  were  not  noticed  in  the  attest- 
ation ;  that  the  deed  was  in  other 
respects  incorrect  and  improperly  pre- 
pared; and  that,  by  reason  thereof, 
the  plaintiff  was  prevented  from  mort- 
gaging. The  arbitrator  ordered  a  ver- 
dict to  be  entered  for  the  defendant, 
and  awarded  that  it  was  proved  before 
him  that  the  erasures  in  the  conveyance 
mentioned  in  the  pleadings  were  made 
before  the  deed  was  executed. 

On  motion  to  set  aside  the  award, 
on  the  ^und  that  the  facts  therein 
stated  did  not  warrant  a  finding  for 
the  defendant : 

Held,  that  the  above  statement  of 
fact  by  the  arbitrator  did  not  shew 
that  his  decision  proceeded  on  that 
fact;  and,  therefore,  that  no  ground 
appeared  for  reviewing  his  award. 
Lancatter  v.  Hemngton,  54  S. 
S  Uncertainty  as  to  damages  awarded. 

On  the  trial  of  a  cause,  a  verdict 
was  taken  for  3000/.  subject  to  a  refer- 
ence, the  arbitrator  to  direct  a  verdict 
for  nlaintiff  or  defendant,  as  he  should 
thinK  proper;  and  to  determine  all 
matters  in  difference,  except  as  to 
costs,  the  settlement  of  wnich  was 
provided  for  by  the  order  of  reference. 
The  arbitrator  directed  a  verdict  to  be 
entered  for  plaintiff,  (not  saying  for 
how  much)  and  that  defendant  should, 
at  a  time  and  place  named,  pay  plaintiff 
or  his  attorney  260/. : 

Held,  an  uncertain  award.  Mortm 
V.  Surge,  973. 

III.  Setting  aside  for  uncertainty.    Anti, 
II.  5. 

BAIL. 

What  must  be  stated  in  affidavit  to  hold 
to  bail.    Practice,  II. 

BANK  OF  ENGLAND. 

I.  How  far  identified  with  transactions  of 
branch  banks.    Bankrupt,  I. 

II.  Notice  to,  how  far  notice  to  branch 
banks.    Bankrupt^  I. 


BANKRUPT,  L 

III.  Sealof,affizii^howproved.  JS^cidbMe, 
II,  1. 

BANKRUPT. 

I.  Payments  to,  when  within  Bankrupt 
Act. 

Giving  cash  for  a  bank  post  bill  is  a 
payment  within  theprotecUon  extended 
by  Stat.  6  ,G.  4.  c.  16.  g.  82.  to  ''all 
payments  really  and  bona  fide  made  ** 
to  any  bankrupt  before  the  eommis- 
don. 

K.  committed  an  act  of  bankruptcy, 
and  on  the  same  day  absconded  wkh 
two  500/.  bank  post  bills  drawn  in 
London,  payable  to  himself,  which  he 
afterwards  indorsed  in  blank.  At 
Gloucetter,  where  a  branch  bank  of  the 
Bank  of  England  is  established  under 
Stat.  7  G.4.  C.46. 9. 15.,  he  delivered  the 
bills  to  S^  saying  he  wanted  gold  for 
them.  S^  who  was  known  at  the  branch, 
delivered  them  to  the  agent  there,  and 
received  1000/.  in  gold,  first  indorsing 
them,  at  the  agent's  desire,  to  the 
Governor  and  Company  of  the  Bank 
of  England.  S,  paid  over  the  whole 
1000/.  to  ^.,  having  no  interest  in  the 
bills,  and  having  acted  merely  as  his 
friend  and  agent.  The  commission 
had  not  then  issued.  Neither  jSL  nor 
the  bank  agent  knew  of  the  act  of 
bankruptcy.  The  bills  were  sent  to 
the  Bank  of  Ei^land  from  the  branch, 
uncancelled.  The  practice  at  the 
branch  banks,  when  bills  are  changed 
there,  is,  to  take  an  indorsement,  and 
send  them  up  uncancelled:  Held, 

First,  that  the  delivery  of  the  1000^ 
to  S,  for  the  bills  was  a  transaction  be- 
tween the  Bank  of  England  and  N. 
the  bankrupt,  by  their  respective  agents. 

Secondly,  that  the  changing  of  the 
bills,  whether  considered  as  a  purchase 
of  them,  or  as  a  pavment  in  discharge  of 
the  liability  of  the  Bank,  was  not  a 
valid  transaction,  unless  protected  by 
sect.  83.  of  the  Bankrupt  Act,  as  a 
payment  made  without  notice  of  an 
act  of  bankruptcy. 

N,  absconded  (as  above  stated) 
March  12th.  Application  was  made 
by  solicitors  on  the  16th  to  the  Baak 
o(  England,  to  stop  the  bills,  describiiig 
them,  and  stating  that  H.  had  abscond- 
ed with  them.  On  the  8th  of  j^ 
the  same  solicitors  again  applied  at  the 
.   Bank  to  the  same  effect,  and  it  was 

then 


BANKRUPT,  I.— VI. 

then  stated  that  a  fiat  of  bankruptcy 
lU'ainst  N.  was  expected  by  every  post. 
The  bills  were  changed  at  Oloucester, 
Jprii  i2th: 

Held,  that  there  was  sufficient  notice 
to  the  Bank  to^ake  away  the  protection 
of  6  G,  4.  c.  16.  f.  8S. ;  and  that  such 
notice  to  the  Bank  operated  as  notice 
to  the  branch  bank,  a  reasonable  time 
having  elapsed  for  transmitting  it  be- 
fore the  bills  were  received  there  from  S, 
WiUii  V.  Bank  of  England^  21. 

II.  What  sufficient  notice  of  act  of  bank- 
ruptcy.   Anti,  I. 

III.  What  constitutes  reputed  ownership. 
Vendor  and  Vendee y  II. 

IV.  When  goods  in  order  and  disposition 
of  bankrupt  within  7  2d  section  of 
Bankrupt  Act.    Vendor  and  Vendee^  I. 

V.  When  bankruptcy  not  sufficient  an- 
swer to  order  of  Court  to  pay  money. 
Attachment,  I. 

VI.  In  whom  is  vested  bankrupt's  estate 
in  customary  freehold  before  admit- 
tance of  assignees.    Manor,  II. 

BARN. 

Under  what  circumstances  a  chattel  re- 
movable by  a  tenant  at  expiration  of 
tenancy.     Landlord  and  Tenant,  XII. 

BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 

I.  What  constitutes  a  promissory  note. 
Stamp^  U. 

II .  When  promissory  note  may  be  stamp- 
ed as  a  mortgage.    Stamp,  II. 

II L  Indorsee  of  bill,  how  far  affiscted  bv 
fraud  of  preceding  indorser.    Po$t,  I  v. 

IV.  Notice  of  non-payment  of  foreign 
bill,  how  to  be  given. 

In  giving  notice  of  non-payment  to 
the  drawer  of  a  foreign  bill,  resident 
abroad,  it  is  sufficient  to  inform  him 
that  the  bill  has  been  protested,  with- 
out sending  a  copy  of  the  protest. 

In  an  action  by  the  indorsee  of  a  bill 
who  has  given  value,  if  his  title  be  dis- 
puted on  the  ground  that  his  indorser 
obtained  the  discount  of  such  bill  in 
fraud  of  the  right  owner,  the  ({uestion 
for  the  jury  is,  whether  the  indorsee 
acted  with  good  faith  in  taking  the 
bill.     The  question  whether  or  not  he 
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was  guilty  of  gross  negligence  is  im- 
proper. Gross  negligence  may  be 
eviaence  of  mala  fides,  but  is  not  equi- 
valent to  it.  Goodman  v.  Harvey,  870. 

V.  Discharge  of  one  of  two  joint  and 
several  makers  of  a  note. 

In  assumpsit  on  a  promissory 
note,  it  was  pleaded  that,  R.  owing 
plaintiff  399/.,  plaintiff  agreed  with  R,, 
S,  JS.,  and  defendant,  that  they  should 
give  plaintiff,  and  he  should  accept, 
their  joint  and  several  note  for  299/.  as 
a  satis^tion  and  security  for  the  debt, 
which  was  done.  It  was  further  plead- 
ed that,  the  note  being  due,  and  the 
debt  unpaid,  and  plaintiff  having  sued 
the  three  makers,  it  was  aereed  that 
the  action  should  cease,  and  that  the 
three  makers  should  give  their  three 
joint  and  several  notes  for  5v/.  184.8c/., 
at  thirteen  months,  and  lio/.  \Zt.  Ad, 
and  56/.  IZt,  Sd,  at  longer  periods,  as 
a  satisfaction  and  security  for  200/. 
parcel  of  the  debt  due  from  J,  R., 
with  interest ;  and  the  notes  were  so 
given.  It  was  further  pleaded  that,  the 
first  note  being  due  and  unpaid,  and 
the  second  (now  sued  upon)  not  yet 
due,  S,  R,  agreed  with  the  plaintiff  to 
pay,  and  did  pay  him,  lOo/.  in  discharge 
of  S,  R.'s  liability  on  the  three  last- 
mentioned  notes,  and  plaintiff  accepted 
the  same  in  such  discharge,  and  gave 
up  to  S.  R.  the  first  of  the  three  notes, 
indorsed  upon  the  note  now  sued  upon 
a  receipt  of  47/.  U.  4d,  on  account, 
erased  5.  R.\  name  from  this  note, 
and  discharged  him  from  further  liabi- 
lity thereon.  These  facts  being  admit- 
ted, and  it  being  answered  that  the 
last-mentioned  transaction  with  S.  R, 
took  place  without  defendant's  know- 
ledge or  consent,  which  was  not  denied : 
Held,  that  the  discharge  of  5.  /2.  by 
the  plaintiff  discharged  Uie  defendant. 
Nicholson  v.  RevUl,  675. 

VI.  How  far  one  of  two  joint  and  several 
makers  of  promissory  note  a  competent 
witness  for  the  other.     Evidence,  VII. 

VII.  How  identity  of  prior  and  subsequent 
indorser  to  be  averred  on  pleadings. 
Pleading,  XI. 

VIII.  On  issue  as  to  indorsement  of  bill, 
on  which  party  proof  lies. 

Assumpsit  by  indorsee  against  ac- 

ceptor  or  a  bill  of  exchange.     Plea, 

3Y  2  that 
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that  the  bill  was  an  accommodation 
bill,  indoned  to  plaintiff's  indoraer  for 
the  purpose  of  its  being  discounted  for 
defendant's  use ;  that  it  was  indorsed 
to  plaintiff  in  fraud  of  defendant,  and 
that  plaintiff  took  the  bill,  by  such  in- 
dorsement, afler  it  was  due.  Replica- 
tion, that  the  bill  was  indorsed  to 
plaintiff  before  it  became  due,  he  not 
knowing  the  premises,  without  this, 
that  plaintiff  took  it  after  it  was  due. 

Issue  thereon : 

Held  that,  at  the  trial,  it  la^  on  the 
defendant  to  begin,  by  provmg  that 
the  bill  was  due  when  indorsed.  Lewis 
^  V.  Ijody  Parker,  838. 

I'X.  In  hands  of  a  tortious  holder,  how 
recoverable. 

If  a  party  receiving  a  bill  payable  to 
order,  tor  the  purpose  of  getting  it  in- 
dorsed for  another  person,  procures 
the  indorsement,  pays  in  the  bill  to  bis 
own  account  at  his  banker's,  with  in- 
^  tent  to  appropriate  the  proceeds,  and, 
*  before  the  bill  is  due,  draws  upon  such 
account  (though  not  specifically  upon 
the  credit  of  the  bill),  and  his  draft  is 
honoured,  an  action  of  trover  may  be 
commenced  against  him  before  the  bill 
is  due,  but  not  an  action  for  money 
had  and  received.  Atkim  v.  Oufen,  819. 

X.  Giving  cash  for  bill,  how  far  a  bon& 
fide  payment  within  protection  of 
Bankrupt  Act.  Bankrupt,  I. 

BILL  OF  PARCELS. 

How  far  considered  a  warranty.  fVar^ 
rantjf, 

BISHOP. 

Consistory  Court  of,  whether  a  superior 
court.     Prohibition,  I. 

BONA  FIDES. 

I.  How  far  ajustification  of  libel.  IAbel,l. 

II.  How  far  it  supports  title  of  indorsee 
of  bill  received  from  fraudulent  in- 
dorser.  Bilis  of  Exchange  and  Promts- 
sory  Notes,  IV. 

III.  What  is  a  bond  fide  payment  within 
protection  of  Bankrupt  Act.  Bank- 
rupt^ I. 

BOND. 
I.  What  omissions  in  a  bond  will  be  sup- 
plied by  inference. 


To  a  declaration  against  the  sheriiT 
for  an  escape  on  mesne  process,  de- 
fendant pl^ed  that,  before  the  al- 
leged escape,  and  before  the  expira- 
tion of  eight  days  from  the  arrest,  he 
took  a  baU  bond,  duly  subscribed  with 
a  condidon  according  to  the  form  of 
the  statute,  &c.,  and  assigned  it  to  the 
plaintiff!  which  the  plaintiff  took ;  and 
the  replication  traversed  that  any  con- 
dition was  subscribed  according  to  the 
form  of  the  statute,  &c. 

Held,  that  the  defendant  did  not 
support  his  issue,  by  producing  a  bail 
bond,  which  was  regular  in  aU  respects 
except  that,  in  the  recital  of  the  con- 
dition, the  writ,  &c.,  was  said  to  have 

been  delivered  *'to  the  said ;'* 

and  that,  in  the  operative  part  of  the 
condition,  the  woixis  were  **  if  the  said 

do  cause  special  bail,  &c. ; "  the 

prisoner's  name  being  omitted  in  those 
two  placed  only.     Holden  v.  Raphael, 

n.  Replevin.  f 

1.  Duty  of  Sheriff  in  taking.  ^  Sheriff 

I.,  2. 
3.  Action  on;    damages   how  to  be 
estimated.    Sheriff,  I.,  S. 

BURGESS. 

L  Election  of,  by  an  unlimited  body; 
what  constitutes  a  valid  meeting.  Cot' 
poration,  I. 

II.  Right  of,  to  inspect  voting  papers 
under  stat.  5  &  6  FT.  4.  c.  76.  «.  55. 
Corporation,  III. 

CAPIAS  AD  SATISFACIENDUM. 

Discharge  out  of  custody  for  irregularity, 
when  it  may  be.  Practice,\\\\^  1.  (S). 

CASE,  SPECIAL, 

When  Court  will  judge  as  to  correctness 
of  inference  from  facts  drawn  by  the 
Sessions.     Poor,  III.,  4.  (2.) ;  VII. 

CENTRAL  CRIMINAL  COURT. 

Venue  in  indictment,  how  far  conclusive 
as  to  place  of  trial.     Venue, 

CERTIFICATE. 

I.  Of  Attorney;  non-renewal  o^  its 
effect.    Attorney,  II. 

II.  Of  Judge,  as  to   costs,  under  stat 

AZE&i, 


CERTIFICATE,  III. 
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45  Elk.  r.  6.  9, 2.,  how  far  conclusive. 
Co$U,\l. 

III.  Of  Justices. 

i .  As  to  completion  and  repmre  of 
highway.     Highway,  V.  1. 

2.  For  sale,  afler  Stopping  up  high- 
way.   Highway,  VII.  3.  (2.). 

CERTIORARI. 

I.  Prosecutor  pro  rege,  when  entitled  to. 

The  rule,  that  a  statute  takine  away 
certiorari  does  not  bind  the  Crown 
unless  named,  is  not  limited  to  cases 
where  the  Crown  has  an  actual  in- 
terest, but  extends  to  all  prosecutions 
in  the  name  of  the  King. 
•  ^  And  the  rule  in  favour  of  the  Crown 
is  not  defeated  by  the  prosecutor  hav- 
ing become  nominally  defendant;  as 
where  a  conviction  has  been  quashed 
at  sessions,  with  costs  to  be  paid  by  the 
prosecutor,  and  he  seeks  to  quash  the 
order  of  sessions.  Rex  v.  BouUhee^  498. 
(See  remainder  of  placitum,  Convic 
turn,  II.) 

II.  Application  for,  when  Court  will  no- 
tice facts  stated  on  affidavit.  High- 
way, VII.,  3..  (2.). 

III.  Recognizances  previous  to  removal. 
PoMt,  IV. 

IV.  Removal  of  indictment  by  one  of 
several  defendants,  its  effect  on  the 
others. 

Under stat. S&6  }V.4.c33^bs welt 
as  by  the  antecedent  practice,  a  certio- 
rari obtained  by  one  of  several  defend- 
ants removes  the  indictment  as  to  all, 
and  the  previous  recognizances  of  all 
are  discharged,  though  the  parties  not 
applying  for  the  certiorari  clo  not  give 
any  fresh  security. 

Application  being  made,  under  such 
circumstances,  for  a  procedendo,  unless 
the  defendants  not  suing  out  the  cer- 
tiorari would  enter  into  recognizances, 
the  Court  refused  a  rule  to  shew  cause. 
Res  v.  Boxail,  51  J. 

CHEQUE. 

Delivery  of,how  far  it  constitutes  payment. 
To  assumpsit  for  work  and  labour  in 
making  a  railing,  defendant  pleaded, 
that  before  the  action  he  had  paid  to 
plamliff  the  sum  of  8/.  11«.,  andpknn-' 
tijfhad  received  and  accepted  the  same. 


in  payment  and  discharge  of  8/.  11«. 
Replication,  that  defendant  did  not  pay 
to  ptamtif  the  said  sum  of  8/.  lU.  in 
manner,  &c.: 

Held,  that  the  defendant  did  not  sup- 
port his  issue,  by  shewing  that,  before 
the  action,  he  had  s^nt  plain  tiff  a  cheque 
on  his  banker  for  8/.  1 U.,  stated  in  the 
body  of  the  cheque  to  be  **  balance  ac- 
count railing;"  and  that  plaintiff  held 
such  cheque  at  the  commencement  of 
the  action.  A  cheque  so  delivered,  to 
operate  as  payment,  must  at  any  rate 
be  unconditional. 

And  (per  LUtledale  J.)  a  party  to 
whom  a  cheoue  is  sent  may  commence 
an  action  before  he  sends  it  back : 

Held  also,  that  it  was  no  misdirection 
to  leave  it  to  the  jury,  only,  whether 
the  plaintifis  received  the  cheque  as 
money.    Hough  v.  May,  954. 


CHURCH. 

Rate.    See  Mandamus,  II. 
I.;  Rate, I. 


Prohibition, 


CHURCHWARDENS. 

I.  Power  to  Iease*parish  property.  Land" 
lord  and  Tenant^  V.  ' 

II.  How  far  entitled  to  books  of  sur- 
veyor of  highway  on  his  quitting  office. 
Highway,  VIII.  1. 

III.  Accounts  of;  what  objections  may 
be  made  to  them.    Mandamm^  II.^  5. 

CLIFTON. 

(Gloueetterthire),  What  justices  have 
jurisdiction  over.    Statute,  XLI.,  2. 

COMMON. 

Presumption  of  law  as  to  property  in 
uncultivated  parts  of  common. 

An  indosure  act  directed,  that  com- 
missioners should  award  to  a  corpor- 
ation, who  were  owners  of  the  soil  of 
certain  commons,  a  twentieth  part  of 
the  commons,  by  way  of  compensation. 
The  Corporation,  who  were  plaintiffs 
in  an  action  of  trespass,  quare  cianMum 
/regit,  having  given  evidence  of  acts  of 
ownership  in  the  locus  in  quo,  the  de- 
fendant, to  shew  that  their  right  to  it 
had  been  compensated  for  by  allotments 
made  by  the  commissioners,  gave  evi- 
dence that  these  allotments  amounted 
to  a  twentieth  part  of  the  commons. 
3Y  3  In 
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In  contradiction  to  this  evidence,  plain- 
tiffs proved  that  a  part  of  the  land, 
which  they  alleged  to  be  the  common, 
consisted  of  unculuvated  strips  of  land 
between  the  cultivated  parts  of  the 
common  and  the  lands  ot  private  pro- 
prietors, called  balks;  and  plaiuti£& 
gave  some  evidence  of  property  in 
these  balks.  The  Judge  having  left  the 
question  of  property  in  the  locus  in 
auo  generally  to  the  Jury,  who  found 
for  the  plaintiffi :  Held,  that  it  was  not 
ground  for  a  new  trial,  that  the  Judge 
did  not  tell  the  jury  that,  in  presump- 
tion of  law,  the  balks  belonged  to  the 
owners  of  the  adjacent  land,  unless  the 
contrary  were  proved.  Qusere,  as  to 
such  presumption.  BmUfft  of  God^ 
manchetter  v.  PhUiipt^  550.  (See  re- 
maining parts  of  pfacitum.  Evidence^ 
VH.,  3,  (1.)  and  Corporation,  II.,  1.) 

COMPENSATION. 
Under  Railway  Act.    Staiute,  XLVI. 

COMPULSION. 

Recovery  of  money  extorted  under  com- 
pulsion of  colourable  legal  process. 
Pleading,  I.,  1. 

CONSENT. 

By  party  arrested,  to  dwelling-house  to 
which  to  be  taken ;  what  constitutes. 
Sheriff,!.,  i. 

CONSISTORY  COURT. 

Of  Bishop ;  whether  a  superior  Court 
Prohibition^l,,  1. 

CONSOLIDATION. 

Rule  in  insurance  cases. 

Two  actions  having  been  brought  by 
the  same  plaintiff  against  dirorent 
defendants,  on  the  same  policy  of  in- 
surance, the  Court  consolidated  them, 
after  a  declaration  had  been  delivered 
in  one,  and  an  appearance  entered  in 
the  other,  at  the  instance  of  the  de- 
fendant in  the  latter  action,  though  the 
plaintiff  objected.  HoUingtworth  v. 
Brodrick,  646. 

CONTEMPT  OF  COURT. 

Purging  of,  how  shewn. 

On  attachment  for  a  contempt, 
where  the  defendant  has  been  examined 


on  interrogatories,  and  the  Mmer  of 
the  Crown  Office  directed  to  report 
thereon  to  the  Court,  if  he  reports 
that  the  defendant  has  cleared  himself 
of  the  contempt,  the  Court  wHl  not 
enter  into  a  discussion  of  the  correct- 
ness of  such  report,  unless  it  appear, 
by  the  interrogatories  and  answen 
{Semble,  not  by  affidavit),  that  the 
Master  has  been  mistaken. 

It  is  not  sufficient  ground  for  a  re- 
view, that  the  Master's  report  appears 
contradictory  to  the  opinion  of  a  Judge, 
who  granted  the  attachment.  Bex 
V.  Morley,  849. 

CONTRACT. 

I.  Of  sale ;  bill  of  parcels  how  &r  a 
warranty.     Warranty. 

II.  Executory,  for  sale  of  goods. 

1.  Construction  of.  Vendor  tad 
Vendee,  L 

3.  When  property  vests  in  vendee. 
Vendor  and  Vendee,  I. 

III.  What  breach  by  one  party  will  en- 
title the  other  to  rescind  the  contract 
Assumpsit,  IV. 

IV.  Implied. 

1.  Between  what  parties  it  arises. 
Pieading,  II. 

2.  How  far  it  arises  from  covenant 
in  lease,  on  tenant  holding  over.  Land- 
lord  and  Tenant,  VI. ;  Evidence^  XII. 

V.  Discharge  of  one  of  two  joint  and 
several  contractors,  effect  of.  BiUs  of 
Exchange  and  Promissory  Notes,  V. 

CONVERSION. 

What  sufficient,  to  support  trover.  Lani^ 
lord  and  Tenant,  All. 

CONVEYANCE. 

By  what  words  right  of  way  panes. 
Way,  1. 

CONVICTION. 

I.  Form  of;  how  penalty  against  several 
to  be  awarded. 

A  statutory  conviction  of  A.  and  B. 
for  an  offisnce  several  in  its  nature  (as 
an  assault  under  stat  9  O.  4.  r.  51.) 
adjudging  that  they,  the  said  A^  and  B-^ 
for  their  said  ofence,  do  forfeit  the 


CONVICTION,  I. 
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sum  or,&c.,and  in  default  of  payment 
be  imprisoned  for  the  space  of,  &c.,  is 
bad,  ioasmucfa  as  the  penalty  ought  to 
be  imposed  on  the  parties  severally, 
and  not  jointly.  And  a  party  com- 
mitted under  such  a  conviction  may 
recover  in  trespass  against  the  commit- 
ting magistrate.  Morgan  v.  Brown^ 
515. 

H.  Appeal  f^inst;  what  objections  may 
be  taken  at  trial. 

By  the  Game  Act,  \&2W.4,c, 32, 
the  justices,  before  whom  any  person  is 
summarily  convicted  in  penalties  under 
that  statute,  may  adjudge  that  such 
party  shall  pay  the  penalty  immediately 
or  at  a  future  time,  and,  in  default  of 
payment,  be  imprisoned  for  a  certain 
period ;  and  it  is  enacted,  that  the  con- 
viction may  be  drawn  in  a  certain  form 
(corresponding  with  the  above  provi- 
sion): that  the  party  convicted  may 
appeal  to  the  sessions,  giving  notice  to 
tne  complainant  of  the  cause  and  mat- 
ter of  appeal,  within  three  days  after 
the  conviction ;  and  that  no  such  con- 
viction shall  be  quashed  for  want  of 
form.  A  party,  summarily  convicted 
under  the  act,  appealed,  giving  notice 
of  several  objections  on  the  merits. 
By  the  conviction,  when  returned  to 
the  sessions,  it  appeared  that  the  party 
was  adjudged  to  pajr  the  penalty  forth- 
with, and  that  nothing  was  said  of  im- 
prisonment in  case  of  default.  The 
sessions  quashed  the  conviction  on  this 
ground,  stating  in  their  order  that  they 
quashed  it  for  want  of  form.  The  ob- 
jection was  not  taken  in  the  notice  of 
appeal,  nor  did  it  appear  that  the 
appellant,  when  he  gave  the  notice, 
had  means  of  knowing  how  the  con- 
viction would  be  framed. 

Held  that,  assuming  the  conviction 
to  be  defective  in  substance,  the  sessions 
had  no  power  to  quash  it  on  this 
objection,  no  notice  of  it  having  been 
given.  Rex  v.  BottUbee,  498.  (See 
remainder  of  placitum,  Certiorari,  I.) 

CORPORATION. 

I.  Election  into,  by  unlimited  body; 
what  constitutes  a  valid  meeting.  *'^^'^ 
To  a  quo  warranto  for  exercising 
the  office  of  mayor  of  a  borough,  the 
defendant  pleaded  that  by  charter  the 
corporation  had  power  to  elect  a  bur- 
gess for  mayor;  and  that,  by  custom, 


there  was  an  indefinite  number  of  free 
burgesses,  and  the  mayor,  bailifis,  and 
burgesses,  being  duly  assembled,  might 
elect  whom  they  would  for  burgess; 
that  he  was  elected  burgess  at  a  meet- 
ing duly  assembled,  according  to  the 
custom  of  the  borough,  and  was  after- 
wards duly  elected  mayor  according 
to  the  charter.  The  Crown  tra- 
versed the  fact  that  the  meeting,  at 
which  he  was  made  a  burgess,  was  duly 
assembled.  It  appeared,  at  the  trial, 
that  the  meeting  was  not  held  on  a  day 
appropriated  to  the  purpose  of  electing 
burgesses ;  and  the  jury  found  that  the 
custom  was  to  elect  burgesses  by  the 
burgesses  for  the  time  being,  who  were 
indefinite  in  number ;  and  that  every 
resident  burgess  was  to  be  served  with 
a  personal  notice  of  the  meeting,  and, 
if  he  required  it,  of  its  object ;  but 
that  the  custom  must  be  taken  with 
the  qualification  that  an  accidental 
omission  to  serve  a  resident  burgess, 
was  not  a  violation  of  it.  It  also  ap- 
peared that  R^  a  reudent  burgess,  had 
told  the  officer  whose  duty  it  was  to 
serve  the  notices,  that  he  need  not 
serve  him,  as  he  was  frequently  absent, 
and  could  hear  tell  of  wnat  was  going 
on.  The  officer  did  not  serve  R^  who 
was,  in  fact,  in  the  borough  at  the  time 
of  the  meeting.  The  jury  found  ex- 
pressly that  the  omission  to  serve  R, 
was  accidental :  ^ 

Held,  that  the  qualification  of  the 
custom,  as  to  accidental  omissions,  was 
bad  in  law ;  and  that  the  omission  to 
serve  R.  was  not  accidentid.  Rex  v. 
Langhom,  538. 

II.  Corporate  meeting,  who  must  attend. 
1.  When  number  of  members  limited. 
The  charter  of  a  corporation  created 
two  bailiffi  and  twelve  assistants,  and 
enacted  that  the  bailifis  and  assistants 
for  the  time  being  should  be  the  com- 
mon council  of  the  borough ;  that  the 
bailiffr  and  assistants,  for  the  time 
being,  or  the  greater  part  of  them,  of 
whom  [eorum,  quorum]  the  bailiffii 
should  be  two,  should  make  by-laws, 
should  elect  the  recorder  and  town- 
clerk,  and  should  elect  the  bailifis 
annually ;  if  a  bailiff*  died  in  office  or 
was  removed,  the  successor  was  to  be 
chosen  by  the  assistants  for  the  time 
being,  or  the  greater  part  of  them ;  the 
assistants  nominated  in  the  charter  to 
3  Y  4  hold 
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hold  for  Kfe  unleiB  removed  by  the 
bailiA  uid  astutants  for  the  time  being, 
or  the  greater  part  of  them,  of  whicn 
part  the  baitiffs  should  be  two,  and  to 
be  removable  by  the  bailiffi  and  aseist- 
ants  for  the  time  being,  or  the  greater 
part  of  them  (without  the  quorum 
clause);  and  in  that  case,  or  in  case  of 
death,  the  successor  to  be  elected  by 
the  baililR  and  assistants  then  living  or 
remaining,  or  the  greater  part  of  them, 
(without  the  quorum  clause),  and  so 
from  time  to  time :  Held,  that  a  meet^ 
ing,  at  which  the  two  bailiff  and  only 
six  assistants  were  present,  was  not  a 
regular  corporate  meeting  for  the  pur- 
pose of  accepting  a  resignation  of  a 
freeman,  although  the  number  of  as- 
sistants was  reduced  below  twelve  by 
deaths ;  and  that,  consequently,  a^  free- 
man was  not  made  a  competent  witness 
S'  his  resignation  being  accepted,  and 
e  acceptance  entered  in  the  book  of 
the  corporation  at  such  meeting.  Bai^ 
liffi  of  Godmanchetter  v.  Phiil^,  550. 
(See  remaining  parts  of  placitum,  jEot- 
dence,  VII.,  S.(l.)  and  Common.) 

S.  When    number   of   members    un- 
limited.   Ante,  I. 

III.  Right  of  burgesses  to  inspect  voting 
papers. 

Semble,  that,  under  the  Municipal 
Corporatipn  Act,  5  Sc  6  fT.  4.  c.  76. 
s.  35.,  the  town  clerk  is  not  compell- 
able to  allow  two  burgesses  at  once  to 
inspect  the  voting  papers  deposited 
with  him  afler  an  election  of  town- 
councillors,  or  to  give  more  than  one 
of  the  papers  to  one  person  at  the 
same  time;  but  that  be  is  bound  to 
allow  any  burgess,  who  brings  a  list  of 
his  own,  to  compare  it  with  the  papers 
produced  by  the  town  clerk,  and  mark 
It  according  to  what  he  finds  .there. 
Bex  V.  ArtZld,  657. 

IV.  Jurisdiction  of  Justices  within  C^lifton, 
(Gloueesterikire).    Statute,  XLL,  a. 

V.  0)rporation  seal ;  attesting  witness 
whether  dispensed  with.  Emdenee, 
II.,  1. 

VI.  Member  of,  when  a  competent  wit- 
ness in  action  by  Corporation.  £oi- 
rf«wr,  VII.,  2.(1). 

VII.  Municipal  Corporation  Amendment 
Act.    Statute,  XLL 


coarrs. 

I.  Of  action. 
1.  Power  of  Court  over. 

In  an  action  for  work,  labour,  and 
materials,  the  plaintiff  delivered  a  par- 
ticular, claiminc  1503/.,  and  stating  that 
the  full  particulars  could  not  be  com- 
prised in  three  folios.  On  summons 
for  a  better  particular,  with  dates  and 
credits,  the  pbiintiff  said  be  had  no 
credits  to  give,  and  the  tummons  was 
dismissed.  The  cause  was  afterwards 
referred,  with  all  matters  in  di^rence; 
the  costs  to  abide  the  event  of  the 
award.  The  plaintiff,  in  opening  bis 
case  before  tlie  arbitrator,  admitted 
payment  of  several  sums,  and  claimed 
only  400/.  The  arbitrator  awarded  6SL 
to  the  plaintiff  for  his  alleged  causes  of 
action,  ^and  9/.  to  the  defendant  for 
matters  not  in  question  in  the  snit. 

Held,  that  the  Court  could  not  stay 
the  taxation  of  the  plaintiff^s  oosu 
and  order  each  party  to  pay  his 
own. 

Per  Patteion  J.  A  plaintiff  is  not 
bound,  in  his  particular,  to  state  the 
items  of  reduction  which  he  admits; 
it  is  sufficient  if  he  states  the  items 
of  his  own  demand,  and  the  amount 
admitted  as  going  in  reduction.  Smitk 
V.  Eldridge,  64. 

2.  Of  ejectment :  payment  of  costs  of 
former  action  before  bringing  of  se- 
cond action.    Ejeetment^  IV. 

3.  Of  different  issues. 

(1.)  Construction  of  award. 

In  trespass  quare  clausum  li^git,  de- 
fendant pleaded  to  the  whole  action, 
(1.)  Not  pi\\iy\  (2.)  Soil  and  freehold; 
(3.j  Private  right  of  way;  (4.)  Public 
rignt  of  way.  By  order  of  Nisi  Prius, 
the  cause  was  referred  to  a  barister, 
the  costs  to  be  in  his  discretion,  and  to 
be  recovered  as  if  they  were  costs  in  the 
cause.  The  fourth  issue  was  withdrawn 
from  the  cause  by  consent;  but  the 
arbitrator  was  to  decide  on  the  costs 
of  the  cause  as  if  it  had  remained. 
The  arbitrator  awarded  that  the  venfict 
on  the  first  and  second  issues  should  be 
entered  for  the  plaintiil^  with  nominal 
damages,  and  the  third  for  the  dlefend- 
ant ;  and  that  the  plaintiff  should  pay 
the  defendant  his  costs  in  the  cause, 
such  payment  to  be  made  on  the  ex- 
piration of  fourteen  days  from  the  tax- 
ation. 

Held, 


COSTS,  I— VIII. 

Held,  that  the  plaintiff  was  entitled 
to  his  costs  on  tne  first  and  second 
issues,  and  that  each  party  was  to  bear 
his  own  costs  of  the  fourth  issue;  the 
award  being  tatamount  to  a  direction 
that  the  costs  in  the  cause  should  abide 
the  event  of  the  cause.  AUenby  v. 
Froudlock,  526. 
(2.)  In  replevin. 

.  Where  several  pleas  were  pleaded 
under  stat.  4  Ann.  c.  16.  and  one  party 
obtained  a  verdict  on  some  of  the  issues, 
entitling  him  to  the  general  costs  of  the 
cause,  he  was  liable  to  pay  the  opposite 
party  on  the  issues  found  for  him,  not 
only  his  costs  of  the  ()leadings,  but  his 
costs  of  preparing  evidence  on  those 
issues.  There  was  no  difference  in  this 
respect  between  replevin  and  other 
actions.  And  the  law  was  not  altered 
by  the  General  Rule  Hil.  2W.4A.  74. 
Spencer  v.  Hamerlon,  413. 

II.  Of  amendment  of  rule  for  judgment. 
Mortgage,  IV. 

III.  Of  mandamus.    Mandamus,  III. 

IV.  Of  parties  to  interpleader  rule,    /n- 
terpUader,  III. 

V.  Defendant's  costs  under  43  G,  5.  c.  46. 
«.  3. 

What  will  be  presumed  after  verdict. 
PUadivg,Wm.,\. 

VI.  Judge's  certificate  for,  under  43  EUz, 
c.  6. «.  2. 

How  far  conclusive. 

Where  a  Judge  has  certified  to  de- 
prive of  costs  under  stat.  43  EUz.  c.  6. 
i,  2.  in  a  case  within  the  statute,  the 
Court  cannot  order  the  plaintiff's  full 
costs  to  be  taxed  notwithstanding  the 
certificate,  on  the  ground  that  the 
Judge  gave  an  erroneous  reason  for 
certifying.    Conn  v.  Facey,  68. 

VII.  When  Court  will  Review  Judge's 
order  as  to  costs.    Attorney,  IV. 

VIII.  Security  for:    time  for  pleading. 
Practice,  XVI. 

COVENANT. 

To  repair :  what  implied  contract  it 
raises  on  tenant  holding  over.  Land- 
lord and  Tenant,  VI. 


DESERTION. 
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I.  Of  arches. 


COURT. 
See  Prohibition,  I. 


II.  Central  Criminal.    See  Venne. 

III.  Consistory,  of  Bbhop.   See  ProhSn- 
turn,  I. 

IV.  Of  Delegates.    See  Prohibition,  I. 

V.  Ecclesiastical.    See  Prohibitum,  I. 

VI.  Hundred.    See  Attorney^  II.,  1. 

VII.  Inferior. 

How  far  st.  2.  W.  4.  c.  39.  and  rules 
of  court  apply  to  causes  removed  from 
inferior  court.    Pleading,  IV.,  1. 

CRIMINAL  INFORMATION. 
See  Information,  CrtminaL 

CROWN. 
How  far  bound  by  statutes.   Certiorari,  I. 

CUSTOM. 

As  to  election  of  members  of  a  corporatioOf 
what  good.     Corporation,  I. 

CUSTOMARY  FREEHOLD. 

Vesting  of  bankrupt's  estate  before  ad- 
mittance of  assignees.    Manor,\L 

DAMAGES. 

I.  Unliquidated,  whether  within  Statute 
of  Limitations.    Statute,  III.,  1. 

II.  Uncertainty  as  to,  in  award.  Award, 
II.,  3. 

III.  In  action  against  sheriff  for  taking 
insufficient  sureties,  how  estimated. 
Sheriff,  I.,  2. 

DEBTOR. 

Discharge  of  one  of  two  joint  and  several 
debtors,  effect  of.  BilU  of  Exchange 
and  Promissory  Notes^  V. 

DELEGATES. 
I 

Court  of^  whether  a  superior  court. 
Prohibiiion,  I. 

DEMISE. 

I.  What  constitutes  a  present  demise. 
Landlord  and  Tenant,  1 . 

II.  Of  minerals:  what  interest  lessee 
takes.    Landlord  and  Tenant,  XI. 

DESERTION 

Of  child  by  father,  what  is  proof  of.    /n- 
fant.  II, 
''  DEVISE. 
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DEVISE,  I.  H.  III. 


EJECTMENT. 


DEVISE. 

I.  What  words  pass  a  fee. 

Testatrix  devised  estates  to  i^.  in  fee, 
in  trust  to  receive  and  apply  the  pro- 
ceeds to  the  use  of  S,,  the  sister  of 
the  testatrix,  for  her  life,  and,  from  and 
immediately  after  the  decease  of  ^9.,  to 
convey  the  same  to  such  uses  as  S, 
should  by  deed  or  will  appoint.  There 
was  no  devise  over.  S.  died  in  the 
lifetime  of  the  testatrix :  Held, 

1.  That  the  death  of  S.  in  the  tes- 
tatjix'«  Kfedme  was  not  an  implied 
revocation  of  the  will. 

S.  That  the  esUte  devised  to  N.  did 
not  lapse  by  reason  of  S*i  death,  but 
Tested  in  JV.  at  the  death  of  the  tes- 
tatrix. 

3,  That  the  estate  so  vested  in  N. 
was  an  absolute  legal  fee.  Dae  dem. 
Shelley  y.  Edlin,  582. 

II.  What  evidence  admissible  to  explain 
ambiguity. 

Devise  to  A,  of  the  messuagje  in  S, 
in  which  testator  resided,  with  the 
buildings  to  the  tame  adjomMg,  and  all 
those  several  closes  in  S,  aforesaid, 
called  C,  i).,  and  E^  (with  the  brick- 
kiln erected  thereon,)  aiidF.,  with  their 
appurtenances,  part  of  the  /arm  and 
landt  then  in  testator's  own  occupation. 
Devise,  further,  to  B.  of  a  second  mes- 
suage, and  of  all  other  the  testator's 
lands  and  hereditaments  in  S,  except 
those  before  devised  to  A,  Under  this 
will,  B,  claimed  two  cottages  in  S, 
which,  when  the  wilt  was  made,  ad- 
joined the  messuage  resided  in  by  the 
testator,  but  were  not  in  his  occupation, 
and  were  divided  by  a  wall,  which  he 
had  built,  from  the  messuage. 

Held,  that  the  words  referring  to  the 
testatoi^s  own  occupation  applied  only 
to  the  premises  mentionecl  after  the 
words  '*to  the  same  adjoining;'*  that 
evidence  was  admissible  to  shew  the 
situation  of  the  premises,  and  by  whom 
they  were  occupied;  but  that  those 
facts,  being  proved,  did  not  raise  such 
an  ambiguity  as  warranted  the  recep- 
tion in  evidence  of  declarations  made 
by  the  testator  when  giving  instructions 
for  his  will,  to  shew  that  he  intended 
B,  to  have  the  cottages.  Doe  dem, 
Preedy  v.  Holiom^  76. 

III.  Under  power :  what  sufficient  attes- 
tation.    Power,  I. 


IV.  What  operates  as  a  revocttioB  of  a 
wilL    Ant^,  I. 

V.  Death  of  devisee  in  life-time  of  d^ 
visor,  its  effect  on  devise.    Anti,  1. 

DISCHARGE. 

Out  of  custody,  of  priggper  under  ciril 
process.  Pradkt,  VlIL,  1.  (2.);  £t- 
ecution,  2. 

DISTRESS. 

I.  Power  of  mortgagee  to  distniQ  on 
tenant  of  mortgagor.    Mortgage^  IV. 

II.  What  may  be  given  in  evidence  on 
issue  of  rien  in  arrear.      Pleadkig,  XII. 

DWELLING-HOUSE. 
Taking  party  to,  on  arrest.    Sher^,  I.,  1. 

EASEMENT. 

I.  Right  of  way,  by  enjoyment,  under 
Stat.  2&5  IV.4.  r. 71.;  pleading  and 
evidence  relating  to.    See  Pl^uSMg^ 

II.  What  proof  will  support  description 
of  way  allied  as  an  immemorial  way. 
Highway^  III. 

III.  Ancient  lights.     See  Ancient  Ugkti, 

ECCLESIASTICAL  COURT. 

Whether  a  superior  Court.  PrMi- 
tion^  I. 

EJECTMENT. 

I.  What  constitutes  adverse  possewon. 
Adverse  Possession^ 

II.  Striking  out  names  of  lesson  of 
plaintiff  at  instance  of  defendant. 

Ejectment  was  brought  against  tenant 
in  possession  on  the  severd  demises  of 
A,  and  B,  Application  was  made  to 
strike  out  ^.'s  name,  on  affidavit  that 
the  tenant  claimed  under  B,,  that  the 
action  was  defended  to  protect  B,\ 
interest  against  A^  and  that  A.  claimed 
under  a  conveyance  from  B^  which 
was  asserted  to  be  invalid  by  reason  of 
fraud. 

The  Court  granted  the  application, 
though  ^.,  who  was  in  the  East  Indkst 
had  not  expressly  authorised  it,  grounds 
being  shewn  for  inferring  a  ceoenl 
authority,  in  the  party  making  the  ap- 
plication, to  act  for  B,'%  interest  with 
respect  to  the  premises. 

And 
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And  this,  although  it  was  sworn,  in 
opposition  to  the  application,  that  the 
conveyance  from  B.  to  A.  was  bona 
fide  and  for  good  consideration,  that  B, 
had  covenanted  for  further  assurances 
to  J.,  that  the  insertion  of  the  name 
-^  B,  was  necessary  to  give  legal  effect 
to  the  conveyance,  and  that  A.  was  in 
circumstances  enabling  him  to  defray 
the  expenses  of  the  proceedings,  and  to 
indemnify  B»  Doe  dem.  Hunt  v. 
C&ftan,  809. 

III.  Entry  of  verdict  on  second  demise 
after  execution  on  first. 

Ejectment  being  brought  on  two 
demises,  and  a  verdict  bemg  taken  for 
the  plaintiff' on  one,  and  tor  the  de- 
fendant on  the  other,  and  leave  being 
reserved  to  the  plaintiff*  to  move  to 
enter  a  verdict  for  him  on  the  second 
demise,  he  is  not  precluded  from  doing 
so  by  his  having  obtained  early  execu- 
tion on  the  veidict  on  the  first  demise, 
and  possession  having  been  taken 
under  it.  Doc  dem.  Bank  of  England 
V.  Ckamberif  410.  (See  remainder  of 
placitum.  Evidence^  II.,  1.) 

IV.  Stay  of  proceedings  in  second  eject- 
ment untn  payment  of  costs  m  a 
former  one. 

A.  and  B.  jointly  brought  two  ejectments 
on  the  same  title,  one  against  C.  and 
the  other  against  D.,  and  recovered  in 
both.  In  a  third,  brought  by  A,  and 
j9.,  on  the  same  title,  agamst  C.  and  i)., 
the  defendants  had  a  verdict,  and 
taxed  their  costs,  but  never  made  any 
express  demand  of  them.  The  costs 
were  never  paid.  Four  years  after  the 
trial  of  the  third  cause,  B.  released  to 
C.  and  D,  his  claim  to  the  premises  in 
dispute,  in  consideration  of  money, 
and  of  a  covenant  by  C  .and  /).  to  sus- 
pend their  claim  against  B,  for  costs. 
Afterwards  A,  died ;  and  his  son 
brought  ejectment  against  C.  and  D. 
on  the  title  relied  upon  in  the  former 
actions.  Upon  motion  to  stay  pro- 
ceedings till  payment  to  C.  and  D.  of 
the  costs  recovered  by  them  : 

Held,  that  the  facts  of  this  case  did 
not  take  it  out  of  the  ordinary  rule, 
and  that  the  defendants  were  entitled 
to  the  stay  of  proceedings.  Doe  dem. 
Bees  V.  Thomtu,  348. 

ESTOPPEL. 
I.  What  parish  is  estopped  from  shewing 


after    order  of  removal    unappealed 
against.    Poor,  VI. 

n.  How  far  mortgagor  estopped  from 
setting  up  defect  m  his  own  title,  as 
against  mortgagee.    Mortgage,  III.,  1. 

III.  How  fiir  person  claiming  under  mort- 
gagor is  estopped  from  setting  up  prior 
mortgage  as  against  mortgagee.  Mort^ 
gage,  III.,  2. 

EVIDENCE. 

I.  Admissions. 

1.  Of  one  party  to  action,  how  far  ad- 
missible agamst  other  parties  claim- 
ing through  him. 

Ejectment  against  T.,  the  tenant  in 
possession,  and  L,,  who  came  in  to  de- 
fend as  landlord.  The  lessor  of  the 
olaintiff*  having  proved  his  title  against 
L.,  the  latter  set  up  the  title  of  the 
tenant  7\,  who  had  paid  rent  to  the 
lessor  of  the  plaintin  as  tenant  from 
year  to  year.  In  order  to  shew  the 
determination  of  T*s  interest,  the 
lessor  of  the  plaintiff*  produced  an  ad- 
mission signea  by  T,  after  the  commis- 
sion dav  of  the  assizes,  whereby  he 
acknowledged  having  attorned  to  L., 
upon  X».'s  executing  a  writ  of  posses- 
sion in  a  prior  ejectment.  Held,  that 
this  admission  was  evidence  against  L, 
as  well  as  T,  Doe  dem.  Mee  v.  lAther^ 
land^  784. 

2.  By  one  partner  of  a  firm,  how  &r 
admissible  against  secret  partners, 
who  had  retired.  Landlord  and 
Tenant,  IX. 

3.  Order  of  removal  acquiesced  in  by 
parish,  how  far  conclusive  evidence 
against  parish.     Poor,  VI. 

4.  Proof  by  one  party  of  execution  of 
deed,  through  which  opposite  party 
claims.   ' 

In  ejectment,  the  defendant,  upon 
notice  from  the  plaintiff*,  produced  a 
deed ;  and  it  was  proved  that  the  de- 
fendant's attorney  had  stated,  before 
the  trial,  that  the  defendant  claimed 
through  that  deed:  Held,  that  this 
entitled  the  plaintiff*  to  put  it  in,  with- 
out proving  the  execution,  before  the 
defendant's  case  was  opened.  Roe 
dem,  WUkuii  v.  Wilkhu,  86.  (See  re- 
mainder of  placitum,  Adverse  Poi» 
tetshn.) 

II.  Attestation. 

1.  Who  considered  ottesting  witness. 

To 
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To  an  indenture  of  feofihient  by  the 
Bank  of  England,  the  seal  of  the  Bank 
was  affixed  by  a  paper  wafered  to  the 
indenture, on  which  paper  was  written, 
''Sealed  by  order  of  the  Court  ot  Di- 
rectors of  TheGrovernor  andCompany 
of  the  Bank  of  England,  12th  Decem- 
ber, 18^3.  t/.  K.  secretary:"  Held, 
that  «/•  IT.  was  not  an  attestine  witness, 
and  that  the  execution  oi  the  feoffment 
miffht  be  proved  by  the  seal,  without 
calling  J,  K. 

Quare,  Whether,  when  there  is  an 
attesting  witness  to  the  affixing  of  the 
seal  of  a  corporation,  such  witness 
must  be  called  to  prove  the  deed  ?  Doe 
dem.  BanJk  of  England  v.  Chambert, 
410.  (See  remainder  of  placitum, 
Ejectment,  III.) 

2.  Proof  by  attesting  witness,  when  dis- 
pensed with.    Ante,  11.  1.     Power,  I. 

III.  Written  entries. 

By  person  not  charging  himself. 

Accounts  of  rent,  siened  by  a  per- 
son, styling  himself  clerk  to  a  steward, 
but  not  shewn  to  have  been  employed 
by  such  steward,  otherwise  than  hy 
the  accounts  themselves,  are  not  evi*> 
dence,  after  the  decease  of  both,  to 
prove  the  receipt,  either  by  the  clerk 
or  the  stewara,  of  sums  of  money 
therein  mentioned.  De  Rutzen  v.  Farr, 
S3,  (See  remainder  of  placitum.  Trial, 
New,  I.) 
\ 

IV.  Parol  evidence  to  explain  written 
documents. 

Ambiguity  in  will ;  what  evidence 
admissible  to  shew  testator's  inten- 
tions.   Devite,  II. 

V.  Execution  of  documents:  when  proof 
dispensed  with. 

1.  Documents  more  than  thirty  years 
old.     Power,  1. 

2.  Deed  put  in  evidence  by  one  party, 
through  which  the  opposite  party 
claims.    Anih,  I.,  4. 

VI.  Secondary  evidence  of  written  docu- 
ments. 

1 .  What  search  for  document  necessary. 
Attumpsit,  II.,  2. 

2.  What  admitted  as  secondary  evi- 
dence.   Assumpsit,  II.,  2. 

VII.  Competency  of  witnesses. 

1.   What  examination   may  be  gone 


into  on  the  voir  dire.     Post,  VK., 

2.(1). 
2.  What  interest  disqualifies. 

(l).  Freeman  in  an  action  by  Cor- 
poration. 

A  corporation  brought  trespass  quare 
clausum  fregit;  defendant,  who  was 
not  a  member  of  the  corporation  (be- 
fore the  Rules  oi  HiL  4  IV.  4.)  plead- 
ed;  (I),  Not  guilty;  (s),  a  right  of 
common  appurtenant  to  a  messu^e 
occupied  by  him.  The  case  of  the 
plainti£&  was,  that  only  freemen  bad 
the  right  of  common  in  respect  of  such 
occupation :  Held,  that  a  freeman  of 
the  corporation  was  not  a  competeot 
witness  for  the  plaintifis,  though  no 
funds  were  shewn  to  belong  to  the 
corporation ;  and  that  stat.  3&4WA, 
c,  42,  s.  26.  (which  passed  before  the 
trial),  did  not  remove  t)ie  objecdoo. 

The  freeman  released  to  the  cor- 
poration all  his  right,  title,  and  interest 
as  a  freeman,  or  as  occupier  of  any 
commonable  messuage,  and  all  interest 
in  the  lands,  tenements,  and  other  po». 
sessions  of  the  corporation,  and  all 
right  of  common  in  the  locus  in  quo 
belonging  to  him  as  a  freeman,  and  all 
rights  connected  with  the  action :  Held 
that,  as  he  was  himself  a  member  of  the 
bod^v  to  which  the  release  was  made, 
it  did  not  restore  his  competency. 

The  witness  stated,  on  the  voir 
dire,  that  he  had  been  a  freeman,  bat 
had  resigned  and  been  disfranchised  at 
a  corporate  meeting:  Held,  that  the 
defendant  might,  on  the  voir  dire  cross- 
examine  him  as  to  the  number  of  per- 
sons present  at  the  meeting,  in  order 
to  ascertain  whether  it  baa  been  a  re- 
gular meeting. 

The  witness  on  being  asked,  on 
the  voir  dire,  how  many  assistants  (who 
formed  a  constituent  part  of  the  meet- 
ing) were  present,  answered,  that  a 
book  then  in  Court  would  shew :  Held, 
that,  on  the  voir  dire,  reference  might 
be  made  to  the  book  to  ascertain  what 
number  was  present.  BaU^fi  of  God- 
tnanchester  v.  Phillips,  550.  (See  re- 
maining parts  of  placituDB,  Corporatiem^ 
II..  1,  and  Common,) 

(2.)  One  of  two  makers  of  a  joint 
and  several  promissory  note  in  an 
action  against  the  other. 

C,  and  P.  made  a  joint  and  several 
promissory  note  ior  20o/.  with  intere^r. 

P. 
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P.,  being  sued  solely,  pleaded  illegality 
of  consideration:  Held,  that  C.  was 
not  a  competent  witness  to  support  thu 
plea. 

And  that  it  made  no  difference  that 
C,  before  action  brought^  had  paid 
100/.  of  the  note,  a  year's  interest  be- 
ing also  due  at  the  time  of  such  pay- 
ment ;  inasmuch  as  C,  in  case  a  verdict 
were  given  against/^.,  would  be  liable  to 
contribution  in  respect  of  that  interest. 
Stegg  V.  Phmpt^  852. 

(5.)  Parishioner  in  action  by  Church- 
wardens and  Overseers.  Landlord  and 
Tenant,  V.  2. 

VIII.  Stamp. 

1.  What  raises  presumption  of  an 
instrument  being  properly  stamped. 
AiiumpiU^  11. 2. 

2.  When  unstamped  instrument  so 
far  incorporated  with  stamped  instru- 
ment as  to  be  admissible  in  evidence^ 
Landlord  and  Tenant,  I.  See  also  Pos/. 
XII. 

5.  Agreement,  for  what  purpose  ad- 
missible in  evidence  without  stamp. 
Stamp,  III.  3. 

IX.  Way. 

1.  What  proof  will  support  descrip- 
tion of  way  alleged  as  an.  immemonal 
way.    Highway,  III. 

2.  What  may  be  civen  in  evidence  to 
prove  user  of  way  for  forty  years. 

To  support  a  plea  (framed  on  stat. 
2  &  3  fT.  4.  c.  71.  «.  2)  of  a  right  of 
way  enjoyed  for  forty  years,  evidence 
may  be  given  of  user  more  than  forty 
years  back.  Lawion  v.  Langley,  890. 
See  also  Pleading,  VI. 

X.  Onus  of  proof,  on  which  party  it  lies. 

1.  Notice  previous  to  binding  of 
parish  apprentice,  on  appeal  against 
order  of  removal.    Poor,  III.  2,  (  .) 

2.  Indorsement  after  maturity  of  bill 
of  exchange.  Bilh  of  Excftange  and 
PromUiory  Notes,  VIII. 

XI.  Document  admitted  and  referred  to 
by  both  parties  at  trial,  but  not  pro- 
duced in  evidence ;  effect  of,  after  ver- 
dict.    Sheriff,  I.  2. 

XII.  Terms  of  tenancy  arising  from  old 
lease,  how  proved. 

Declaration,'  in  assumpsit,  that  de- 
fendant had  held  lands  under  a  lease 
from  E,,  on  certain  terms,  which  were 


set  forth  on  the  record ;  that  the  rever- 
Hon  came  to  plaintiff;  and  that  defen- 
dant, in  consideration  of  an  alteration 
of  the  rent,  promised  to  hold  of  plain- 
tiff on  the  same  terms  in  all  other  re- 
spects; but  that  defendant  broke  the 
terms.  Plea,  Non  Assumpsif.  Plaintiff 
not  having  proved  an  express  contract 
to  hold  ofdefendant  on  the  old  terms. 
Held,  that  he  could  not  rely  upon  aD 
implied  contract,  arising  from  tne  old 
lease,  without  putting  it  in  evidence ; 
and  that  the  old  lease  could  not  be  used 
as  such  evidence,  unless  properly  stamp- 
ed.    Wallisi  V.  Broadbent,  877. 

XIII.  What  presumption  arises  firom 
tenant  holding  over  after  expiration  of 
notice  to  quit.  Landlord  and  Tenant^ 
IX. 

XIV.  Payment,  how  far  evidenced  by 
delivery  and  acceptance  of  cheque. 
Cheque. 

XV.  Evidence,  how  applicable  to  the  re- 
cord. 

1 .  Variance  between  pleading  and  evi- 
dence. 

(1.)  Supplying  omissions  in  bond. 
Boni,l. 

(2.)  Description  of  highway  by  ter- 
mini.    Highway^  III. 

2.  Statute  of  Limitations. 

( 1 . )  Evidence  to  support  plea.  Stamp, 
III.  3. 

(2.)  What  takes  case  out  of  statute. 

In  assumpsit  on  a  promissory  note 
bearing  interest,  proof  that  defendant, 
being  sent  to  by  plaintiff  for  money, 
paid  l/.,  and  said,  **  this  puts  us  straight 
for  lost  year's  interest,  all  but  18«.; 
some  day  next  week  I  will  brine  that 
up,"  is  sufficient  answer  to  a  pTea  of 
the  Statute  of  Limitations,  no  evidence 
being  given  of  any  other  debt  due  from 
deliendant  to  plaintiff.  Evans  v.  Dames, 
840.    See  also  Statute,  XXVIII. 

5.  Traverse  with  inducement,  what  it 

admits. 

In  prohibition  by  a  party  libelled  in 
the  ecclesiastical  Court  for  non-pajr- 
ment  of  a  church  rate,  the  plaintiff  in 
his  declaration  alleged  that  the  parish 
of  W.,  of  which  he  was  a  parishioner, 
wa4  immemorially  divided  into  four 
townships,  the  inhabitants  of  which  had 
been  immemorially  liable  to  repair  the 

parish 
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parish  church ;  that  the  rate  was  made 
for  repairing  the  church,  hut  was  as- 
sessed upon  three  of  the  townships 
only,  omitting  if.,  the  fourth;  and  that 
defendants  had  libelled  plaintifT,  pre- 
tending that  H.  was  not  liable  to  such 
repair,  by  reason  of  some  supposed  law 
or  custom,  and  had  imroemorially  re- 
paired a  chapel  of  its  own.  Plea,  that 
there  was,  and  had  been  immemorially, 
a  chapel  in  if.,  where  the  inhabitants 
received  all  divine  rites  and  services, 
and  which  they  repaired  and  maintained 
exclusively  by  a  rate  on  IT.,  and  that 
from  time  immemorial  no  rate  had  been 
assessed  on  any  person  in  H,  for  the 
repair  of  the  parish  church ;  without 
this,  that  the  inhabitants  of  the  four 
townships  were  liable  to  contribute  to 
the  repair  of  the  parish  church ;  con- 
clusion to  the  country,  and  issue  joined 
thereon. 

At  the  trial,  the  plaintiff  proved  that 
H,  was  a  part  of  the  parish  of  fT. ;  and 
it  appeared,  on  cross-examination  by 
the  defendanu,  that  H.  had  iu  own 
church  or  chapel,  and  churchwardens, 
and  had  not,  at  least  for  twenty-five 
years,  paid  church  rates  to  the  parish. 
The  Judge  held  that  the  defendants 
were  entitled  to  a  verdict  on  this  evi- 
dence, for  that,  issue  bein^  joined  on 
the  traverse,  the  matter  of  inducement 
in  the  plea  was  admitted,  and  the  issue 
confined  strictly  to  the  matter  of  the 
traverse : 

Held,  that  the  plaintiff,  joining  issue 
on  this  traverse,  could  not  be  taken  to 
have  admitted  the  previous  allegations; 
that  the  traverse,  if  too  general,  was 
not  immaterial ;  that  the  parties  must 
be  taken  to  have  intended  to  put  in 
issue  the  liability ;  and  that  the  defen- 
dants, on  whom  the  onus  of  proof  lay, 
were  to  prove  the  matters  in  the  in- 
ducement making  up  the  fact  traversed. 
Held,  also,  that  the  mere  fact,  of  a 
district  in  a  parish  having  kept  up  a 
chapel  of  its  own  without  coming  on 
the  parish  rates,  did  not  shew  a  custom 
in  such  district  to  maintain  its  chapel 
by  rates  levied  on  its  own  inhabitants ; 
and  that  the  traverse  was  therefore  not 
proved.  And  the  Court  granted  a  new 
trial.    Craven  v.  Sandenon^  666. 

I.  In  particular  actions. 
(1.)  Assumpsit. 

[t.]  Use  and  occupation. 


What  constitutes  an  heretBtameot 
under  St.  1 1 .  G.  8.  c.  19. «.  14.  Lad- 
iord  and  TemuU^  XL 

[8  J  New  assignment. 
What  may  be  giren  in  evidence  on 
plea  of  Non  Assumpsit  Pleadkit^yiy ^  9. 

(2.)  Case.    Excessive  distress. 

What  may  be  given  io  evidence  oa 
issue  of  rien  in  arrear.    P/lenft^  XIL 

(3.)  Trover. 

What  amounts  to  a  coovernon. 
LamUcrd  amd  Temmt,  XII. 

EXECUTION. 

Discharge  out  of  custody. 

1.  Time  of  apiHication  to  Court.  Prae" 
tice,  VIII.,  1.  («.). 

2.  Under  stet  48  G,  3.  c.  123. 

A  prisoner  in  execution  for  a  debt 
not  exceeding  20/.  cannot  be  dischamd 
under  sut.  48  G,  3.  e.  123.  s.  l^fUnleH 
he  has  been  actually  within  the  naUs 
for  twelve  months:  residence  within 
the  rules  is  not  sufficient.  Smiqftkmi, 
Monxanif  1007. 

EXPENSES. 

Of  pauper,  after  suspended  order  of  re- 
moval.   Poor,  II. 

FATHER. 

I.  How  far  entitled  to  the  custody  of  his 
child.    In/ant,  I. 

II.  How  far  liable  for  necessaries  pro- 
vided for  his  child.    InfiuU^  II. 

III.  What  is  proof  of  desertion  of  child 
by  father.    Infant,  II. 

FEE. 

What  words  pass  an  estate  in  fee.  J>- 
dfe,  I. 

FIXTURES. 

What  constitutes.  LamUord  and  TemaU, 
XII. 

FRAUD. 

I.  When  proof  of,  necessary  before  grant- 
ing attachment.      AUacnmeni,  I. 

II.  Indorsee  of  bill  of  exchange,  how  &r 
a£fected  by  fraud  of  preceding  indorMr. 
Biils  of  Exchange  and  Pramutory 
Kotes,  IV. 

GAME. 


GENERAL  ISSUE. 
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GAME. 
ConvictioD  under  Game  Act. 

VSThat  objections  may  be  taken  on 
appeal.    Conviction^  II. 

GENERAL  ISSUE. 

Defence  under,  how  far  affected  by  new 
rules  of  pleading.    Pleading,  V.,  1. 

GRANT. 

By  what  words  a  right  of  way  will  pass. 
fVay,  1. 

GUARDIAN. 

Who  entitled  to  custody  of  infant. 
Infant,  I. 

HABEAS  CORPUS. 
Eflfect  of  discharge  after.   Infant,  1, 1.. 

HALF-PAY. 
Interest  of  officer  in.  Mandamus,  II.,  5. 

HEREDITAMENT. 

What  constitutes. 

I.  Under  sUt.  11  G.  2.  c.  19.  «.  14. 
Landlord  and  Tenant,  XI. 

S.  Under  local  act.    Statute,  XLV.] 

HIGHWAY. 

I.  When  road  becomes  a  public  highway 
under  stat  41  &.  5.  c.  109.  Pott, 
V.,L 

II.  What  proof  will  support  allegation 
of  an  immemorial  way.    Post,  ifi. 

III.  Description  of  by  termini,  what  cer- 
tainty necessary. 

An  indictment  for  ol)struction  of  a 
public  way,  describing  it  as  from  A»  to- 
wards and  unto  i?.,  is  satisfied  by  proof 
of  a  public  way  leading  from  A.  to  B., 
though  turning  backwards  between  A. 
and  B.  at  an  acute  angle;  and  though 
the  part  from  A.  to  the  angle  be  an 
immemorial  way,  and  the  part  from  the 
angle  to  B,  be  recently  dedicated. 

B.  was  a  church :  the  path  from  A., 
after  passing  the  point  at  which  the 
obstruction  took  place,  reached  the 
churchyard,  but  not  the  church,  before 
reaching  the  angle:  Held  by  Lord 
Denwum  C.  J.,  and  semblei  per  Cole 


ridge  J.,  that  this  proof  would  not  have 
supported  an  indictment  describing  the 
whole  as  an  immemorial  way.  Rex  y. 
Marchioness  Dowager  of  Doumshire, 
S3S. 

IV.  To   whom    soil    of  road  belongs 
Post,  V. 

V.  Liability  to  repur. 

1.  Way,  under  stat.  41  G.  5.  e,  109. 

By  an  act  for  inclosing  lands  in  se- 
reral  parishes  and  townships,  it  was 
directed  that  the  allotments  to  be  made 
in  respect  of  certain  messuages,  &c^ 
should  be  deemed  part  and  parcel  of 
the  townships  respectiyely  m  which 
the  messuages,  ftc,  were  situate.  And 
the  commissioners  under  the  act  were 
directed,  in  their  award,  to  make  such 
orders  as  they  should  think  necessary 
and  proper  concerning  all  public  roads, 
'*  and  in  what  township  and  parish  the 
same  are  respectively  situate,"  and  by 
whom  they  ought  to  be  repaired. 

The  commissioners  by  their  award 
directed  that  there  should  be  certain 
roads.  One  of  these,  called  the  Sand^ 
toft  road,  passed  between  new  allot- 
ments. Tne  road  was  andent  The 
part  of  the  common  oyer  which  it  ran, 
before  the  award,  was  in  the  township 
of  H,,  and  the  road  was  still  in  that 
township  unless  its  situation  was  chang- 
ed by  the  local  act  and  the  award. 
The  new  allotments  on  each  side  were 
declared  by  the  award  to  be  in  other 
townships  than  H.  The  award  did 
not  say  in  what  townships  the  road 
was  situate,  nor  by  whom  it  was  re- 
pairable. 

Held,  that  the  act,  by  changing  the 
local  situation  of  the  allotments,  did 
not,  as  a  consequence,  change  that  of 
the  adjoining  portions  of  road,  and 
therefore  that  the  road  in  question 
continued  to  be  in  ^. 

Held,  by  Lord  Denman  C.  J.,  that, 
where  the  herbage  of  a  road  becomes 
vested,  by  the  Cfeneral  Inclosure  Act 
(41  G.  3.  c.  109.),  sect.  1.,  in  the  pro- 
prietors of  allotments  on  each  side,  no 
presumption  arises  that  the  soil  itself 
belones  to  such  proprietors. 

Heldj  further,  by  the  whole  Court, 
that,  under  sect.  9.  of  the  General  In- 
closure Act,  a  road  continued,  as  well 
as  a  road  newly  made,  under  the  award 
of  commissioners  of  inclosure,  must  be 
declared  by  justices  in  special  sessions 

to 
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to  be  fully  completed  and  repured, 
before  the  inhabitants  of  the  district 
can  be  indicted  for  not  repairing  it. 
Rex  V.  InhMiantM  o/Haifield,  156. 

8.  Turnpike  road. 

(1  .^  Where  whole  road  not  completed. 
Where  trustees  are  authorised  to 
make  a  turnpike  road  from  A.  to  C, 
the  entire  road  must  be  completed  be- 
fore the  public  can  be  compelled  to 
repair  any  part.  Although  the  road 
from  A,  to  ^.  (an  intermediate  pointy 
has  been  finished  between  twenty  and 
thirty  years,  and  repaired  from  time  to 
time  by  the  public ;  and  although  the 
road  at  point  B,  joins  another  public 
road  which  is  complete.  Bex  v.  Edge 
Lane,  723. 

(s.)  Where  branch  roads,  contemplat- 
ed by  local  act,  not  completed. 
Where  trustees  nnder  a  turnpike 
act  are  empowered  to  make  a  road 
from  A.  to'  B.,  and  a  branch  from  that 
road  to  C,  the  public  are  not  compel- 
lable to  repair  the  main  road,  though 
complete  in  its  whole  extent,  till  the 
branch  is  finished.  Bex.  t.  dumber' 
worth,  731. 

VI.  Obstruction. 
What  points  may  be  made  on  trial  of 

prosecution  for  obstructing. 

Justices  in  petty  session  having  made 
an  order  for  stopping  a  highway  under 
a  local  act  giving  an  appeal,  and  the 
time  for  ap[^  having  elapsed,  it  can- 
not be  contended,  on  a  prosecution  for 
obstructing  such  way,  that  the  order 
was  bad  because  the  justices  were  not 
properly  summoned  to  'the  petty  ses- 
sion. 

Under  stat.  85  G.  3.  c.  68.  «.  2.,  en- 
acting that "  when  it  shall  appear,  upon 
the  view  of  any  two  or  more  "  justices, 
that  a  highway  is  unnecessary,  the  same 
may  be  stopped  by  order  of  such  jus- 
tices, the  order  is  not  valid  if  it  state 
only  that  the  justices,  having  viewed  the 
public  roads  within  the  parish,  &c.  (in 
which  the  road  lies),  and  being  tatufied 
that  cert^n  roads  after  mentioned  are 
unnecessary,  do  order  the  same  to  be 
stopped  up :  and  the  objection  may  be 
taken  on  such  prosecution,  and  at  such 
time,  as  above.  Bex  v.  Marquis  of 
Ihumthire,  698.  (See  remainder  of 
placitum,  Pott^  VII.,  4.) 

YII.  Stopping  up. 


1.  In  what  it  differs  from  diversion. 
.Po#/,  VII.  3.  (2.) 

2.  View  by  justices,  what  necetnTv. 
Pott,  VII.  3.  (2.) 

3.  What  order  of  justices  must  state. 
(1.)  Ant^,\I. 

(2.)  In  an  order  of  justices  for  itop- 
ping  up  a  highway  as  unnecessary,  under 
ftat.  55  G.  5.  c.  68.  #.  2.,  the  following 
recital:— ''We,  J.,  B.,  and  (7., jus- 
tices," &C.,  **  assembled  at  a  special  ses- 
sions held  "  ftc.,  on  &c., "  having  upon 
view  found "  that  a  certain  part  of  a 
highway  called,  &c.  is  unneccwaiy:— 
sumdentiy  shews  that  the  justices 
viewed  such  highway  together,  and  at 
the  time  when  the  order  was  made. 

Such  order,  if  not  made  on  a  joint 
view,  would  be  bad. 

A  direction  in  such  order,  that  die 
land  of  the  discontinued  highwav  be 
sold  by  the  surveyors  to  H.  J.  A.,  whose 
lands  adjoin  thereto,  if  he  shall  be  will- 
ing to  purchase  the  same,  if  not,  to 
some  other  person  or  persons,  for  the 
fuH  value  tnereof,  is  sufficient  under 
stats.  55  G.  3.  c.  68.  #.  S.  and  15  G.  3. 
c.  78.  $.  17.,  though  the  form  of  an  or- 
der given  in  the  schedule  (No.  xviiL) 
to  the  latter  act  introduces  the  words 
"  for  the  full  value  thereof,"  after  die 
words  **  Durchase  the  same,"  as  well  as 
in  the  suosequent  part  of  the  sentence. 

It  is  not  necessary  to  the  validity  of 
such  an  order,  that  a  certificate  of  sale 
should  be  subjoined  to  it,  pursuant  to 
stat.  \3G.5.  C.78.  Sched.  Na  xix.; 
or  that  any  direction  should  be  given 
in  the  order,  as  to  the  application  of 
the  purchase-money. 

A  public  highway  led  over  the  land 
of  H,  J.  A.  He  opened  another  road 
over  his  own  land,  between  the  same 
points,  which  the  public  used,  and  tbey 
ceased  using  the  former  road.  Nine 
years  afterwards,  he  obtained  an  order 
of  justices  for  stopping  up  the  old  road 
as  unnecessary,  under  stat.  55  G.  3  c.  68. 
$.  2.  Held,  by  Lord  Denrnan  C.  J.  and 
Patteion  J.,  that  such  order  might  pro- 
perly be  made,  and  that  it  was  not 
necessary  to  proceed  as  in  case  of  di- 
verting a  highway  under  13  G.  3.  c.  78. 
s.  16. 

Also,  by  Lord  Denrnan  C.  J ,  Patie- 
ton  and  WUliamt  Js.,  that  the  iustices 
might  properly  state  in  their  order  that 

they 
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th^  had  viewed  the  old  road,  if  they 
had  viewed  the  ground  over  which  the 
right  of  way  was,  although  the  road 
itself  had  gone  into  disuse* 

Also,  bv  Lord  Denman  C  J.  and 
Patteion  J.,  that  an  order  directing  the 
surveyors  to  sell  the  soil  of  the  old 
highway  to  H.  J.  A^  whose  lands  ad- 
join, if  he  will  purchase,  if  not,  to  some 
other  person,  for  the  full  value,  is  not 
bad,  although  H.  J.  A.  be  himself  the 
surveyor;  at  least  if  no  fraud  appear. 

The  general  rule  is,  that  the  Court 
will  not,  on  application  for  a  certiorari, 
notice  objections  raised  by  affidavit; 
at  least  where  they  might  have  been 
brought  before  the  sessions  on  appeal. 
As  to  exceptions,  qusere.  Rex  v.  Jut- 
ticet  of  Cambridgeshire,  1 1 1. 

4.  Effect  of,  on  roads  in  continuation 

of  highway. 

By  a  local  inclosure  act,  incorpo- 
rating (so  far  as  its  provisions  were  not 
repugnant)  the  General  Inclosure  Act, 
41  G.  3.  ieti.  2.  c,  109.,  it  was  enacted 
that  certain  commissioners  might  set 
out  and  appoint  highways  over  the 
lands,  to  be  divided,  &c.,  within  the 
parish  of  E.^  or  over  any  of  the  old 
inclosed  lands  in  the  parish,  and  divert 
or  stop  up  any  of  the  present  public  or 
private  carriage-roads,  highways,  or 
footpaths  in  the  parish,  observing  cer- 
tain conditions:  and  that  all  ways 
and  paths  in  the  parish  not  so  set  out 
or  continued  should  be  stopped  up  and 
extinguished,  and  deemed  part  of  the 
lands  to  be  divided,  &c. :  provided  that 
no  roads  through  any  old  in  closures  of 
the  parish  should  be  stopped  up,  di- 
verted, or  altered,  without  an  order  of 
two  justices. 

A  road.  A,  through  old  inclosures  in 
the  above  parish,  opened  into  the  waste, 
and,  at  such  opening,  joined  another 
road,  B,  which  formed  a  continuation 
of  A,  and  ran  entirely  over  waste  land. 
No  valid  order  was  obtuned  for  stop- 
ping road  A.  Road  B  was  not  set  out  or 
continued  by  the  commissioners :  Held, 
that  this  omission  did  not  extinguish 
road  A  and  create  a  consequent  stop- 
page of  road  B ;  but,  on  the  contrary, 
that  A  remaining  open  for  want  of  an 
order  of  justices,  as  a  consequence,  B 
remained  open  also. 

Qusere,  if  a  road  lon^  used  as  a  tho- 
rough&re  by  the  public  be  lawfully 
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stopped  at  one  end,  whether  the  right 
of  way  over*  the  remainder  be  gone. 
Per  Patteton  J.,  it  is  not.  Hex  v. 
Marquis  of  JDoumthire^  698.  (See  re- 
mainder of  placituro,  Ani^^  VI.) 

VIII.  Surveyor. 

1.  Books  of,  on  his  quitting  office,  who 

entitled  to. 

A  surveyor  of  the  highwavs,  quitting 
office  (before  stat.  5  &  6  7P.  4.  c.  50.), 
claimed  a  sum  as  due  to  him  from  the 
parish;  and,  on  the  sum  being  gua^ 
ranteed  to  him,  agreed  to  deliver  up 
his  books.  The  sum  was  afterwards 
paid.  In  pursuance  of  a  resolution  of 
vestry,  the  books  were  demanded  of 
him  for  the  then  churchwardens ;  and, 
in  a  subsequent  year,  they  were  also 
demanded  by  the  churchwardens  of 
the  latter  year :  Held,  that  the  church- 
wardens  and  overseers  of  the  latter 
year  were  not  entitled  to  maintain  tro- 
ver for  the  books;  and,  semble,  that 
no  parish  officer  of  any  year  was  lo 
entitled.    Addison  v.  Boutui,  799. 

9.  Assessment  of,  under  stat.  IS  G.3. 
c.  78.,  how  to  be  pleaded.   Pleading^ 

IX.  Right  of  Way.    Sec  Way. 

HIRING. 
Settlement  by  hiring  and  service.    Poor^ 
IV. 

HOUSE. 
Nomination  of  dwelling-house  by  party 
arrested.     Sheriff,  I.  1. 

HUNDRED  COURT. 
Practice  in,  by  uncertificated  attorney, 
its  effect.    Attorney,  II.  1. 

IDENTITY. 

I.  Of  causes  of  action  in  diflerent  counts 
of  declaration,  how  far  plea  may  shew. 
Pleading,  V.  5. 

II.  Of  prior  and  subsequent  party  to 
bill,  how  to  be  averred  in  pleading. 
Pleading,  XI. 

INCLOSURE. 
Liability  to  repair  highway,under  General 
Inclosure  Act.    Highway^  V.  1. 


INDENTURE. 


Of  Apprenticeship. 
zZ 


l.£xe- 


1042 


INDENTURE. 


1.  Execution  of.    Poor,  III.  7. 

S.  What  it  must  state;   Poor,  III.  1. 

INDICTMENT. 

I.  Venue,  how  far  conclusive  as  to  place 
of  trial.     Venue, 

II.  For    nuisance,  what    a   defence   to. 
Nwsance, 

III.  Removal  of,  by  one  of  several  de- 
fendants.   Certiorari,  IV. 

INDUCEMENT, 
when  to  he  proved.   Plead" 

INFANT. 

t.  Who  endtled  to  custody  of. 

1.  Where  a  person  supposed  to  be 
improperly  in  custody  is  brought  up  on 
habeas  corpus,  the  Court,  if  there  ap- 
pear no  mund  for  restraint,  will  order 
that  such  person  be  at  liberty  to  %o 
where  he  pleases,  and   will,  if  neces- 

«  sary,  give  nim  the  protection  of  an 
officer  in  going.  But  if  the  party  be 
a  Intimate  child,  too  young  to  exer- 
cise a  discretion,  the  le^  custody  is 
that  of  the  father ;  and,  if  the  mother 
has  possessed  herself  of  the  child  ad- 
versely to  him,  and  he  claims  it,  the 
Court  will  oblige  her  to  deliver  it  up. 

Nor  will  this  rule  be  departed  from 
on  the  ground  that  the  father  has 
formed  an  adulterous  connection, 
which  still  continues,  if  it  appear  that 
he  hsis  never  brought  the  adulteress  to 
his  house  or  into  contact  with  his 
children,  and  does  not  intend  to  do  so. 

Semble,  that  the  child  would  not  be 
given  into  the  father's  custody  if  it  ap- 
peared that  in  his  hands  it  would  be 
exposed  to  cruelty  or  to  gross  corrup- 
tion.   Rex  V.  Greenhill,  624. 

2.  A  father  claiminir  from  his  wife 
the  custody  of  their  legitimate  infant 
child  on  habeas  corpus,  the  Court,  on 
a  representation  by  the  wife  of  his 
profligacy  and  cruelty,  referred  it  to  a 
barrister  to  determine  as  to  the  proper 
cuitody  for  the  child,  the  wife  (who 
was  in  contempt  for  disobeying  the 
writ)  and  the  husband  consenting  to 
nbide  by  such  determination.  Rex  v» 
Dobbun,  644.  (n\ 

5.  Infant  child  in  custody  of  the 
mother,  brought  up  by  habeas  corpus 
m  the  father*s  instance.    Order^  tnat 
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the  child  remain  with  the  mother; 
the  father's  access  to  be  regulated  by 
the  Master.     Rex  v.  WiUon,  645.  (b> 

II.  How  far  father  liable  for  necesiariet 
found  for  child. 

Qu»re,  whether  a  father  desertiag 
his  infant  child  be  liable  in  assumpsit 
to  a  party  who  supplies  the  child  with 
necessaries,  no  further  proof  of  con- 
tract beine  given  ? 

No  such  action  can  be  roaintained, 
if  the  father  had  reasonable  ground  to 
suppose  that  the  child  was  prorided 
for. 

U.  offered  to  y.  to  take  care  of  ^.'s 
child,  without  putfing  N,  to  any  ex- 
pen0e;  upon  which  N,  gave  up  the 
child  to  U.  Afterwards  U.  gave  up 
the  child  to  N*s  wife,  who  was  liring 
apart  from  N.,  in  adultery ;  and  after- 
wards the  child,  to  escape  cruel  treat- 
ment by  N*s  wife  and  the  adulterer, 
returned  to  U.,  who  maintained  it 
thenceforward:  Held,  that  N^  who 
had  no  notice  of  the  child's  quitting 
U,  at  ail,  or  of  the  cruelty,  was  not 
liable  to  U.  for  the  maintenance  of  die 
child,  inasmuch  as  the  facts  did  not 
shew  any  desertion  of  the  child  by  h\ 
and  n^atived  a  contract  between  If. 
and  U, 

And  that  it  made  no  difference  that 
U.y  when  she  made  the  original  under- 
taking, -was  a  married  woman;  th( 
ground  of  the  decision  being,  not  that 
U.  had  made  a  valid  contract,  but  that 
the  circumstances  negatived  desertion; 
and  that,  therefore,  the  question  as  to 
the  implied  liability  did  not  arise. 
Urnuton  v.  Newcomen,  899. 

III.  What  is  proof  of  desertion  of  child 
by  father.    Ante,  II. 

INFERIOR  COURT. 

How  far  stat.  2  W,  4.  c,  39.  and  rules  of 
Court  apply  to  causes  removed  from 
inferior  courts.    Pleading,  W,  I. 

INFORMATION,  CRIMINAL 

I.  During  pendency  of  other  proceedings. 
The  Court  refused  a  rule  for  a  cri- 
minal information  for  an  assault,  udod 
its  appearing  that  the  applicant  bad 
taken  out  a  warrant  against  the  other 
party,  though  the  applicant  ofiered 
that  it  should  be  part  ot  the  rule  that 
^  he 
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be  should  abandon  the  proceedings  on 

the    warrant.    Ex  parte ,  Gent., 

One^  &c.,  576.  (n).    And  see  Judgment, 

II.  Where  there  is  no  intention  to  pro- 
voke breach  of  the  peace. 

The  Court  will  not  grant  a  criminal 
information  for  calling  a  magistrate  a 
liar,  accusing  him  of  misconduct  in 
reference  to  his  having  absented  him- 
self from  an  election  of  clerk  to  the 
magistrates,  and  threatening  a  rejieti- 
tion  of  the  same  language  whenever 
such  magistrate  came  into  the  town, 
unless  there  appear  an  intention  to 
provoke  a  breach  of  the  peace.  Ex  parte 
Chapman^  713. 

INSOLVENT. 

Greneral  meaning  of  the  term. 

Defendant  gave  a  warrant  of  attorney 
to  plaintiff  to  secure  the  payment  of  a 
debt  by  instalments.  Shortly  before 
the  first  instalment  was  due,  defendant 
told  plaintiff  that  he  feared  he  could 
not  meet  it,  and  that*  unless  time  was 
given  him,  he  would  make  over  his 
ejects  for  the  benefit  of  his  creditors. 

An  agreement  was  then  entered  into 
between  plaintiff  and  defendant,  that 
defendant  should  give  his  acceptance 
for  a  part,  and  pay  the  rest  by  instal- 
ments according  to  his  ability,  so  as  to 
discharge  all  l^fore  AprUut,  1836; 
and  that  plaintiff  should  not  enter  up 
judgment  unless  defendant  should  dis- 
pose of  his  business  or  become  bankrupt 
vr  intolvent. 

Defendant  paid  the  acceptance  when 
due.  Afterwards,  and  before  April  1st, 
1 836,  defendant  asked  plaintiff  to  make 
him  a  bankrupt,  in  order  to  relieve 
him  from  his  difficulties,  and  said  that 
he  could  not  pay  SOi.  in  the  pound, 
and  that  his  assets  were  200/.,  and  his 
debts  500/. 

Held,  that  plaintiff  might  enter  up 
the  judgment  and  take  out  execution, 
defendant  appearing  to  be  insolvent  in 
the  sense  contemplated  in  the  agree- 
ment ;  and  that  the  facts  above  stated 
did  not  shew  that  pluntiff,  at  the  time 
of  the  agreement,  knew  defendant  to 
be  insolvent  in  that  sense. 

The  expression  "becoming  insol- 
vent" means  a  general  inability  to  pay 
debts,  and  does  not  signifv  taking  the 
benefit  of  the  Insolvent  Debtors' Act, 
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unless  the  context  so  restnuni  it.  BiiU 
diecombe  v.  Bond,  332. 

INSURANCE. 

I.  Construction  of  words  **  port  of  lad- 
ine**  in  a  policy. 

Insurance  on  a  ship  **  at  and  from 
her  port  of  lading  in  North  America  to 
Liverpool**  She  took  in  part  of  her 
cargo  at  JT.,  in  New  Brufuunck,  and 
then  sailed  from  thence  to  ^.,  in  the 
same  province,  seven  miles  distant,  on 
the  same  bay  of  the  sea*  She  there 
completed  her  cargo, and  then  returned 
to  JC,  to  receive  provisions,  &c.,  after 
which  she  sailed  for  England^  and  was 
lost  on  the  voyage.  B,  was  not  in  the 
way  from  JT.  to  LiverpooL  B,  and  JT. 
were  situate  on  creeks  opening  into 
the  bay,  and  were  spoken  of  by  some 

Eersons  as  ports,  but  neither  of  them 
ad  a  custom-house.  They  had  cus- 
tom-house officers,  and  were  under  the 
jurisdiction  of  the  custom-house  of  St, 
John,  New  Brunswick. 

Held  that,  after  the  ship  bad  begun 
to  load  at  JT.,  that  was  her  port  of 
lading ;  that  the  term  **  port  of  lading*' 
in  the  policy  did  not  allow  of  her 
afterwards  going  to  B,,  and  that  her 
doing  so  was  a  deviation.  Brown  v. 
Ta^nir^24l. 

II.  To  what  loss  underwriters  liable. 

Insurance  on  a  ship,  F.,  with  the 
usual  warranty  as  to  avera^.  The 
ship  having  come  into  collision  with 
another  ship,  and  proceedings  being 
instituted  for  the  damage  done  to  the 
other  ship,  the  matter  was  referred  to 
arbitrators,  who  awarded  that  each 
ship  should  bear  half  of  the  aggregate 
loss.  The  ship  V.  on  the  settlement 
had  to  pay  a  balance  to  the  other  ship : 
Held,  not  to  be  a  loss  to  which  tne 
underwriters  were  liable. 

Held,  also,  that  the  expense  of  the 
wages  and  provisions  of  the  crew  of 
the  r.,  during  the  time  that  she  was 
detained  in  repairinc  damage  done  to 
herself  by  perils  of  the  sea,  were  not 
such  a  loss.    De  Faux  v.  Salvador,  420. 

III.  Consolidation  rule*     ComoUdation, 

INTEREST. 

I.  Wliat  naval  officer  has  in  his  half-pay. 
Mandamus  J II.  S. 

.    3  Z  2  IL  What 
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II.  What  grantee  of  allowance  by  Lords 
of  Treasury  has  in  his  allowance.  Man^ 
damus,  II.  2. 

'  INTERPLEADER. 

I.  When  Court  will  interfere  to  protect 
Sheriff.    Sheriff,  \L 

II.  Revival  of  rule,  when  it  will  be 
made. 

A  sheriff  having  taken  goods  in  exe- 
cution, which  were  claimed  by  a  third 
party,  obtained  an  interpleader  rule. 
The  parties  appeared ;  and  a  rule  was 
made  that  the  parties  should  appear  in 
the  next  term,  and  maintain  or  relin- 
quish their  claims,  &c.,and  that,  in  the 
meantime,  the  sheriff  should  continue 
in  possession  till  further  order  of  the 
Court,  and  proceedings  against  him 
be  stayed  ;  and  that  a  feigned 
issue  should  be  tried  between  the 
claimants  at  the  next  assizes.  The 
issue  was  tried,  and  the  third  party 
obtained  a  verdict  agunst  the  execu- 
tion creditor.  The  latter  obtained  a 
t  rule  for  a  new  trial,  which  rule,  after 
the  lapse  of  five  terms,  was  discharged. 
The  sheriff  had,  by  direction  of  the 
execution  creditor,  quitted  possession 
before  the  rule  for  a  new  trial  was 
discharged.  The  interpleader  rule  had 
never  been  enlarged,  or  in  any  manner 
^ormallv  continued : 

Held,  that  the  Court  might,  never- 
theless, act  upon  the  interpleader  rule 
for  the  purpose  of  awarding  to  the 
successful  party  his  costs  of  appearing 
to  the  sheriff's  rules,  and  costs  of  keep- 
ing possession,  if  properiy  incurred  by 
such  party.    Levy  v.  Champneyi,  365. 

III.  Costs  under.    Ant>,  II. 


IRREGULARITY. 

I.  ^n  form  of  declaration  for  not  com- 

Sing  with  rules  of  Court.    Pleading, 
.1. 

II.  Setting  aside  process  for;  power  of 
Judge  at  chambers.    Judge,  III.  3. 

JUDGE. 

I.  Cer^cate  of,  for  costs,  under  43  EUz, 
c.  6.    CoiU,  VI. 

II.  Right  off  to  discharge  Jury  from 
giving  verdict  on  some  of  several  issues. 
Verdkt,  II. 


JURV,Ln. 

in.  When  Court  will  review  Ju4ge'» 
order, 

1.  AUomeif,\N. 

S.  Whether  an  application,  made  be- 
fore a  single  Judge  at  chambersy  to  «t 
aside  process  for  irrq^larirr,  be  made 
early  enough,  is  a  question  for  Ya%  dis- 
cretion ;  and  the  Court  will  not  review 
his  decision. 

On  such  an  application,  made  oo  the 
ground  that  the-  party's  attorney  is 
described  as  *  of  40,  SUmfbrdSireet** 
only :  Held,  that  the  Judbe  at  cham- 
bers was  to  exercise  bis  discretion  in 
determining  whether  the  description 
was  sufficient ;  and  the  Court  retosed 
to  entertain  the  question  after  he  had 
decided  it. 

The  Judge  having  considered  such  a 
description,  on  the  copy  of  the  writ 
served,  insufficient,  and  having  set  aside 
the  writ  and  service  for  irregi£uity,  the 
Court  amended  the  order  by  setting 
aside  only  the  copy  of  the  writ^  and 
service,     Tadman  v.  Wood,  1011. 

JUDGMENT. 

I.  Amendment  of  rule  U>t  judgmenL 

1.  When  it  may  be  made.    Marfgage, 

S.  Costs  of.     Mortgage,  IV. 

II.  Entry  of,  nunc  pro  tunc.  Praeike^ 
X.  2. 

III.  On  criminal  conviction,  during  pen- 
dency of  actioq  for  same  ofience. 

A  defendant  being  brought  up  for 
judgment  for  an  assault,  and  it  appeir- 
ing  that  the  prosecutor  had  commenced 
an  action,  which  was  still  depending, 
for  the  same  assault,  the  Court  refused 
to  pass  any  judgment  except  that  the 
defendant  should  give  security  for  his 

{(ood  behaviour,  he  having  used  violeat 
angua^  towards  the  prosecutor  io 
adcu'essing  the  Court. 

And  this,  although,  at  the  time  of 
the  defendant  being  brought  up,  the 
prosecutor  offered  to  discontinue  the 
action.    Rex  v.  Mahon,  575. 

IV.  Non  obstante  veredicto,  when  it  nay 
be.    Pleading,  y III,  2. 

JURY. 

I.  \Vhat  they  may  determine  in  actioo 
for  libel.    Lihel,ll. 

II.  Right  of  Judge  to  discharge  Jury  froD 
giving  verdict  on  any  issue.  Verdiet,  II. 

m.  Right 


/URY,JII. 


LANDLORD  AND  TENANT,  II.— V.  lOiS 


liL  Right  of  plaintiff  to  bring  another 
action  after  withdrawal  of  a  Juror  at 
trial.    Practice,  XL 

JUSTICES. 

L  Order  of. 

1.  For  stopping  up  highway,  what  it 
must  state.  Highway,  VI.  and 
VIL  3. 

2.  For  payment  of  church-rate,  appeal 
against.    Rate,  I.  6. 

3.  Objections  to,  what  Court  will 
notice  on  application  for  certiorari. 
Highway,  VII.  3. 

II.  Certificate  of,  as  to  repairing  and 
stopping  up  highway.  Highway,  V. 
and  Vll.  3. 

IlL  Mandamus  to.  MandamuM,  I.  S. ; 
1L5. 

IV.  Trespass  against,  for  commitment 
under  irregular  conviction,  when  it 
may  be  maintained.    Conviction,  I. 

V.  Jurisdiction  of,  within  Clifton  {Glou- 
cetterthire).    Statute,  XLL  2. 

KING. 
By  what  statutes  bound.    Certiorari,  L 
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L  What  constitutes  a  present  demise. 

By  a  paper  entitled  a  memorandum 
of  agreement,  signed  by  plaintiff  and 
defendant,  it  was  recited  that  defendant 
and  W.  had  agreed  to  abandon  the 
annexed  contract  for  taking  and  letting 
certain  lands ;  that  plaintiff  and  de- 
fendant agreed,  the  former  to  take,  the 
latter  to  let^  the  lands,  upon  the  con- 
ditions contained  in  the  annexed  con- 
tract; **the  ssud  rent  to  be  annually 
paid  by  quarterly  payments,  and  to  be 
in  amount  220/. ;  and  we  further  bind 
ourselves  to  the  other  to  execute  a 
similar  agreement  to  the  one  recited 
and  referred  to."  This  agreement  had 
a  3/.  stamp.  The  annexed  agreement 
had  no  stamp,  and  was,  in  effect,  a 
lease  from  the  defendant  to  W,  setting 
out  regulariy  the  terms  of  the 
tenancy^  &c. 

Held,  that  the  stamped  agreement 
incorporated  the  unstamped  otie,  and 
that  the  two  together  might  be  given 
in  evidence  as  a  Tease  on  the  terms  con- 
tuned  in  the  unstamped  one.  Pearce 
Y.  Chesiyn^  285. 


II.  What  tenancy  created  by  pavment  of 
rent  after  void  lease.    PoH,  V.  l. 

III.  Terms  of  tenancy,  arising  from  old 
lease,  how  proved.    Evidence,  XII. 

IV.  Lease,  granted  under  a  power  given 
by  deed,  how  far  binding  on  parties  to 
deed.     Mortgage,  IV. 

V.  Lease  of  parish  property,  by  whom 
to  be  made. 

1.  In  ejectment  on  the  demise  oT 
the  churchwardens  and  overseers  of 
a  parish,  laid  after  the  passing  of  stat. 
59  G.  3.  c.  12.  (the  seventeenth 
section  of  which  vests  all  real  pro^ 
perty  belonging  to  the  parish  in  the 
churchwardens  and  overseers  in  sue 
cession,  as  a  cor|)oration),  the  le$8sor» 
of  the  plaintiff  proved  that  the  de« 
fendant,  ever  since  the  passing  of  thtr 
statute,  and  for  many  years  before,, 
had  paid  rent  to  the  churchwardens- 
of  the  parish  for  the  time  being,  |and 
that  the  late  churchwardens  and  over^ 
seers  (who  came  into  office  after  the* 
statute  passed)  had  given  him  notice- 
to  quit. 

Defendant  produced  a  lease  for  years,, 
by  T.  K.  and  J,  if.,  therein  described 
as  churchwardens  of  the  parish,  to* 
W,,  E.,  made  before  the  statute,  in 
consideration  of  the  surrender  of  a 
former  lease;  and  also  a  lease  for  a 
term  of  years,  yet  unexpired,  made 
before  the  statute,  by  J.  M.  and  N,  C, 
described  as  churchwardens  of  the 
parish  church,  to  IV.  E,*s  personal  re- 
presentative, through  whom  defendant 
claimed,  in  consideration  of  the  sur- 
render of  the  lease  first  mentioned. 
In  the  last-mentioned  lease  the  pre- 
mises were  described  as  '*  belonging  to 
the  parish  church,''  and  tiie  rent  was 
reserved  payable  to  "  the  said  church- 
wardens and  their  successors." 

On  a  special  case^  stating  these 
facts:  Held,    , 

That  the  property  appeared  to  be 
parish  property ;  that  the  leases 
passed  no  l^al  interest ;  and  that  the 
property,  since  the  statute,  was  in  the 
churchwardens  and  overseers  in  suc- 
cession, wh6  were  intitled  to  treat  the 
defendant  as  tenant  from  year  to  year, 
and  to  recover  the  premises  upon 
giving  notice  to  quit.  Doe  dem,  Higgs 
V.  Terry,  274. 

2.  In  ejectment  by  churchvaident 
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f  drill  overseers,  on  demises  laid  after 
'  Stat.  59  6r.  J.c.  12.,  it  appeared  that 
the  defendants,  before  ana  since  the 
statute,  had  paid  rent  to  the  suc- 
cessive churchwardens,  and  that  the 
late  .churchwardens  and  overseers  (ap- 
pointed since  the  statute)  had  given 
a  proper  notice  to  quit.  Defendants 
produced  r  «ase,  made  before  the 
statute,  for  fifty-nine  years,  to  par- 
ties under  whom  they  claimed,  pur- 
porting to  be  made  with  the  consent 
of^the  vtcaTf  the  majority  of  the  alder^ 
men  and  burgeues  of  the  borough  of 
R.  and  of  others  the  inhaUtanti  of  the 
parish,  whose  names  were  subscribed 
to  a  memorandum  on  the  back  of  the 
lease  expressing  such  consent.  The 
churchwardens  were  the  demising  par- 
ties, and  the  rent  was  made  payable 
to  them  and  their  successors  for  the 
time  being.  The  premises  were 
described  as  belonging  to  the  parish 
church. 

On  a  special  case  stating  these  facts : 
Held  that,  notwithstanding  the  consent 
expressed  as  above,  the  premises  must 
be  taken  to  have  been  parish  property, 
demised  by  the  churchwardens  as  such ; 
and  consequently  that  the  lease  passed 
no  legal  interest  in  the  term,  and  the 
present  churchwardens  and  overseers 
might  treat  the  lessees  as  tenants  from 
^    year  to  year : 

Held,  further,  that  a  parishioner, 
liable  to  poor's  rate,  was,  at  common 
law,  a  competent  witness  for  the 
plaintiff  in  such  action,  no  evidence 
being  given  that  the  premises  were  of 
any  annual  value  beyond  that  at  which 
they  were  demised.  Doe  dem.  Hohbs 
V.  CoeAeU,  478. 

VL  Covenant  to  repair:  how  far  it  raises 
an  implied  contract  on  tenant  holding 
over. 

A.  demised  to  ^.,  for  a  term  of 
years,  two  messuages ;  the  lease  con- 
'  tained  a  covenant  by  X,  that  he 
would,  during  the  term,  keep  the  pre- 
mises in  repair,  and  leave  them,  at  the 
end  of  the  term,  in  good  repair  and  in 
the  same  state  as  they  were  in  at  the 
beginning.  At  the  end  of  the  term, 
the  messuages  were  out  of  repair,  and 
had  been  converted  into  a  single  house. 
jS,  held  Ob  without  a  fresh  lease,  and 
C  afterwards  purchased  the  reversion  of 
A»j  and  B*  contihued  to  hold  on  under 
C:  Held, 


1.  That  S.  was  not  liable  in  assumpsit 
on  an  implied  contract  to  pot  the 
messuages  m  such  repair,  and  in  the 
same  state  as  they  were  in  at  the  com- 
mencement of  the  term. 

2.  That,  supposing  B.  so  liable,  C 
had  no  right  ot  action  for  breadies  of 
the  contract  committed  before  he  pur- 
chased the  reversion.  Johnson  v. 
Churchwardens  of  St.  Peter,  Her^ord, 
£20. 

VIL  Trustees  of  a  term ;  nature  of  their 
'  reversionary  interest.    Mortgage,  IV. 

Vin.    Relative  situation  of   mortgagee 
and  tenant  in  possession.     Mortgage, 

IX.  What  presumption  arises  from  te- 
nant holding  over  after  notice  to  quit. 
In  assumpsit  for  rent  of  coal,  the 
issue  being  whether  or  not  the  defeod- 
ants,  having  ^iven  notice  to  quit,  had 
afterwards  waived  the  notice  and  con- 
tinued the  tenancy,  it  was  proved  that, 
after  the  time  fixed  by  the  nodce  had 
expired,  they  continued  for  two 
months  working  out  certain  portions 
of  the  coal,  which,  however,  as  tb^ 
contended,  it  was  usual  for  a  tenant  to 
take  away  on  abandoning  such  a  work: 
Held,  that  it  was  for  the  jury  to  decide 
on  this  issue,  whether  or  not  the  de> 
fendants,  in  remaining  for  the  two 
months,  intended  to  waive  the  notice 
and  continue  the  tenancy* 

During  all  the  time  above-menrioned, 
the  defendants  constituted  a  finn, 
called  the  Llangonneck  Coal  Company. 
After  the  expiration  of  that  time^  the 
company  appointed  an  agent.  On  the 
trial  of  the  above  action  tbe  plaintiff 
oflered  in  evidence  a  letter  of  the 
agent,  to  shew  a  recognition,  by  the 
firm,  of  a  continuing  tenancy.  Before 
the  letter  was  written,  or  tbe  agent 
a[)pointed,  two  of  the  defendants  had 
withdrawn  from  the  firm,  but  the 
business  was  still  carried  on  in  the 
name  of  the  Zr.  Coal  Company,  and  no 
notice  of  the  change  had  been  given  to 
the  public :  Held,  that  the  letter  was 
inadmissible.    Jones  v.  Shears,  832. 

X.  For  what  breaches  of  contract  re^ 
versioner  may  maintain  action  against 
tenant.    Anti,  VI. 

XI.  When  use  and  occupation  maintain- 
able. 

A. 
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A.  agree<f  with  B*  to  take  a  lease  of 
j9.'s  iron  ore  at  N.  for  forty  years,  at  a 
certain  rent,  engaging  to  work  the 
several  veins  of  ironstone,  limestone, 
&c.,  in  certain  stipulated  proportions ; 
and  B.  agreed  to  grant  such  lease. 

Held,  that  by  this  agreement  B, 
took,  not  a  mere  licence^  but  a  riebt 
constituting  an  hereditament  within 
Stat.  11  G,  2.  Ckl9.«.  14.,  in  respect  of 
which  A^  might  sue  him  for  use  and 
occupation.     Jonet  v.  Rcynoidt^  SOS, 

Xn.  Fixtures ;  what  co^istitutes. 

A  tenant  is  entitled,  at  the  expiration 
of  his  term,  to  remove  a  wooden  bam 
which  he  has  erected  on  a  foundation 
of  brick  and  stone,  the  foundation 
being  let  into  the  ground,  but  the  barn 
resting  upon  it  by  weight  alone. 

He  may  maintain  trover  for  such  a 
bam,  agamst  a  party  converting  it. 

If  the  reversioner,  having  refused, 
while  oflT  the  premises,  to  allow  such 
tenantto  take  away  the  bam,  afterwards, 
while  a  third  party  is  in  possession  of 
the  land,  come  on  the  land  and  pre- 
vent the  tenant  from  entering  to  take 
the  barn  away,  this  is  a  conversion  by 
the  reversioner.  IVaruhrough  v.  Maton, 
884. 

XIH.  For  what  tenant  may  maintain 
trover  at  expiration  of  his  tenancy. 
AtU^,  XII. 

LEASE. 
See  Landlord  and  Tenant. 

LIBEL. 
I.  Bona  fides,  how  far  a  Justification. 
Declaration  complained  that  defend- 
ant published  an  advertisement  in  a 
newspaper,  stating  that  a  capias  had 
issued  against  plainti^  and  that  it  had 
been  impracticable  to  take  him,  and 
offering  a  reward  for  such  information 
to  be  .given  to  the  sheriff's  officer  as 
would  enable  him  to  take  plaintiff;  in- 
nuendo that"  plaintiff  was  in  indigent 
circumstances,  incapable  of  paying  the 
debt,  and  keepine  out  of  the  way  to 
avoid  being  served  with  process.  Flea, 
chat  a  capias  had  been  issued,  indorsed 
for  bail,  and  delivered  to  the  sheriff;  that 
defendant  had  kept  out  of  the  way  to 
avoid  being  taken;  that  the  sheriflfs 
officer  had  been  unable  to  take  him ; 
and  that  defendant  had  published  the 


advertbement,  at  the  request  of  the 
party  suing  out  the  writ,  within  four 
calendar  months  of  the  date  of  the 
writ,  to  enable  the  sheriff  and  his  officer 
to  arrest.  Held,  a  justification.  Lay 
V.  Lawson^  795. 

II.  What  put  in  issue  by  plea  of  not 
guilty. 

In  an  action  for  libel,  the  declaration 
stated  that  plaintiff  and  M.  had  been 
duly  convicted  of  conspiring  to  extort 
money  from  C,  and  received  judgment, 
but  that  defendant  published  that  the 
counsel,  who  moved  for  judgment,  had 
stated  plaintiff  to  be  the  writer  of  a 
letter  which  was  in  fact  written  by  M, 
Issue  was  joined  on  a  plea  of  not 
guilty.  Plaintiff  at  the  trial,  proved 
the  publication  and  the  indictment  and 
sentence,  the  letter  being  set  out  in  the 
indictment  as  an  overt  act  of  the  con- 
spiracy, and  called  the  counsel  as  a 
witness,  who  deposed  that  he  had  in 
fact  made  the  statement.  Held,  thai 
on  this  evidence  it  was  properly  left  to 
the  iury  whether  the  publication  was  a 
libel,  and,  the  jury  having  found  a  ver« 
diet  of  Not  Uuilt^,  that  this  was  not 
contrary  to  the  evidence.  Stockdale  v*^ 
Tarte,\0\6. 

LICENCE. 

To  a  claim  of  right  of  way  under  pre* 
scription  act ;  pleading  and  evidbnca 
relating  to.    Pleading,  \L 

LIEN. 
Of  vendor  on  goods,  when  (Uvested.  fVn* 
dor  and  Vendee,  II. 

LIGHTS. 
See  Ancient  Lightt, 

LIMITATIONS. 
Statute  of.    See  5to^<f,  III.,  XXVm. 

LOCAL  ACT. 
SeeiSrte/tt/<r,XLIL  — XLVI. 

MAGISTRATES. 
See  Juttices, 

MALA  FIDES. 
How  far  it  differs  from  gross  negligence. 
Billt  of  Exchange  and  Promiuorjf  Noiee 

0£  4        MANDAMUS 
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MANDAMUS. 

.  When  it  lies, 

1.  To  Lords  of  Treasury  to  pay  over 
money  recdved  by  them  for  a  party 
under  a  vote  of  Parliament. 

The  Lords  of  the  Treasury  agreed  to 
submit  a  vote  to  parliament  for  grant- 
ing a  retired  allowance  to  a  public 
officer,  on  certificate  of  ill-healtn,  ac- 
cording to  Stat.  S  G.  4.  c.  113.  The 
vote  passed,  but  the  pension  was  not 
speoincally  mentioned  in  the  appropri- 
ation act,  which,  however,  directeid  a 
gross  sum  to  be  applied  in  discharge  of 
retired  allowances.  The  Lords  of  the 
Treasury,  on  application  by  the  party 
for  payment,  informed  him  that  he 
might  receive  it  from  a  treasury  officer 
whom  they  named.  The  officer  de- 
clined paying,  inasmuch  as  he  had  no 
authority  from  the  Lords  of  the  Trea- 
sury, and  they,  being  again  applied  to, 
refused  to  give  such  authority  except 
on  condition  that  the  party  would 
forego  certain  legal  proceedings,  which 
he  refused  to  do. 

Held,  first,  that  the  partv  had  a 
legal  right  to  the  allowance,  the  Lords 
of  the  Treasury  having  submitted  the 
grant  to  parliament,  and  baring  after- 
wards admitted  that  the  money  for 
paying  the  allowance  was  in  their 
nands. 

Secondly,  that  a  mandamus  lay  to 
the  Lords  of  the  Treasury  to  order 
payment,  inasmuch  as  the  claimant  had 
no  other  remedy;  and  as  the  writ  was 
demanded,  not  against  the  King,  but 
against  officers  into  whose  hands  money 
had  been  paid  under  an  act  of  parlia- 
ment for  the  use  of  an  indiriduat.  Rex 
v.  Lordt  Committhnert  of  Treatury, 
S86. 

2.  To  Justices  in  petty  sessions  to  ad- 
judicate on  disputed  facts. 

On  complaint  against  a  party  as  a 
vaerant,  for  refusing  to  maintain  his 
wife,  the  party  charged,  being  called 
upon  by  the  Justices  in  petty  sessions  to 
shew  cause  K>r  his  refusal,  denied  being 
married  to  the  woman,  and  produced 
some  eridence  in  support  of  such  de- 
nial :  and  he  threatened  the  magistrates 
with  an  action  if  they  committed  him. 
The  complainants  offered  eridence  of  a 
Gretna  Green  marria^;  but  the  jus- 
tices refused  to  hear  it,  and  dismissed 


the  summons,  saying  that  tbey  would 
not,  on  this  application,  try  a  disputed 
marriage,  alleged  to  have  taken  place 
out  of  the  country,  and  that  the  parties 
ought  to  try  it  in  the  Ecclesiastical 
Court. 

Held,  that  the  justices  could  not, 
under  theae  circumstances,  refuse  to 
hear  the  case  through ;  and  a  manda- 
mus was  granted,  requiring  them  to 
hear  the  complaint.  Rejt  v.  JmiAxt  of 
Cumberland^  695. 

II.  When  it  does  not  lie. 

i.  To  Lords  of  Treasury  to  pay  money 

which  has  not  come  to  their  hands. 

Under  staU.  50  G.  J.  c.  117.  and 
3  G.4.  c.  1 13.,  the  Lords  of  the  Treasury 
were  not  authorised  to  grant  retired 
allowances  for  life«  A  grant  of  such 
allowance  made  by  them  in  general 
terms  was  subject  to  the  discretion  of 
parliament  in  voting  the  supplies  from 

Cir  to  year,  and  was  revocable  by  the 
rds  of  Treasury. 

And,  where  the  Lords,  afler  granting 
such  allowance  on  the  abolition  of  an 
office,  had  revoked  the  grant,  but  the 
allowance  had  been  erroneously  in- 
serted in  the  estimates  of  the  year, 
voted  by  parliament,  and  included  in 
an  appropriation  act,  this  Court  refused 
to  inquire  into  the  propriety  of  the 
revocation,  and  would  not  grant  a 
mandamus  to  the  Lords  for  pay- 
ment of  the  arrears,  it  being  proved 
that  the  sum  so  voted  had  never  come 
to  their  hands,  and  had  been  newly 
appropriated  by  a  later  act  of  parlia- 
ment. Rex  V.  Lordi  Commudonert  <f 
Treasury.    In  Re  Hand^  984. 

8.  To  Lords  of  Treasury  to  ayply  to 

Parliament  for  grant  of  allowance. 

A  party  to  whom  a  superannuation 
allowance  has  been  granted  in  pursu- 
ance of  a  Treasury  minute,  according 
to  Stat.  50  G.  5.  c.  1 17.,  in  respect  of 
an  office  held  during  pleasure,  has  no 
vested  interest  in  sudi  allowance ;  but 
the  minute  may  be  revoked  at  will  by 
the  Lords  of  the  Treasury. 

Although  such  party  contributed  to 
the  superannuation  fund  under  stat. 
3  G.  4.  c,  113.,  while  the  clauses  as  to 
such  contribution  were  in  force. 

Where  a  Treasury  minute  had  been 
revoked  under  the  above  circumstances, 
this  Court  refused  a  mandamus  cailiog 
on  the  Lords  of  the  Treasury  to  restore 

such 


MANDAMUS,  II. 

such  minute  to  their  books,  and  to 
submit  an  application  to  parliament,  in 
the  estimates  for  the  current  year,  for 
a  grant  on  account  of  the  allowance 
sanctioned  by  such  minute.  Rex  v. 
Lords  of  Tretuury.  In  Re  Sm^th,  976. 

3.  To  Lords  of  Admiralty  to  pay  deduc- 
tions from  officer's  half-pay. 
Deductions  having  been  made  from 
a  naval  officer's  halUpay  in  pursuance 
of  a  general  order  from  the  Admiralty, 
application  was  made  on  his  behalf  to 
have  the  amount  of  such  deductions 
restored,  and  the  Lords  of  the  Admiralty 
stated,  in  answer,  that  they  had  given 
directions  for  restoring  it.  Afterwards 
they  retracted  this  consent,  giving  as  a 
reason  that  it  would  subject  them  to 
many  similar  applications.  After  the 
officer's  death,  his  administratrix  moved 
for  a  mandamus  to  the  Lords  of  the 
Admiralty  to  restore  the  deducted  sums, 
on  the  ground  that  they  had  admitted 
the  right  to  them  and  the  possession  of 
applicable  funds. 

Held,  that  there  was  no  vested  right 
in  the  half-pay,  entitling  the  adminis- 
tratrix to  a  mandamus.  Ex  parte 
RickeUs,  999. 

4.  To  public  board  to  carry  into  e£kct 
a  contract.    PaietU,  II. 

5.  To  Justices  to  compel  payment  of 
church-rate,  when  their  jurisdiction 
is  doubtful. 

On  application  for  a  mandamus  to  a 
justice  to  enforce  payment  of  a  church 
rate  under  stat.  53  G.  3.  c.  127.  s.  7., 
it  appeared  that  the  party  assessed  had 
objected  to  the  rate  as  invalid,  in  the 
Consistoriai  Court,  but  that  the  rate 
had  there  been  confirmed;  and  that 
the  party,  being  afterwards  summoned 
before  a  petty  session,  repeated  his 
former  objection :  Held  that,  the  va- 
lidity of  the  rate  having  been  ques- 
tioned in  the  Ecclesiastical  Court, 
although  it  did  not  appear  that  such 
question  was  any  longer  depending,  the 
jurisdiction  of  the  justices  under  s,  7. 
of  the  act  was  so  far  doubtful  that  a 
m'.mdamus  could  not  issue. 

The  rate  was  regular  on  the  face  of 
It;  but  appeared  (by  affidavit)  to  have 
been  voted  by  the  parishioners  in  vesiry 
for  the  purpose  of  meeting  past  dis- 
bursements. Semble,  that  the  rate  was 
not  therefore  bad,  whatever  objection 
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might  be  raised  to  a  retrospective  ap- 
plication of  the  money  on  passing  the 
churchwarden's  accounts.  Rex  v.  SU" 
Ufant,554.  ' 

III.  Return  to,  what  it  must  state. 

A  mandamus  suggested  that  defend- 
ant was  surveyor  of  the  highways  for 
a  time  named,  and  now  expired ;  and 
that  divers  books  of  accounts,  &c., 
relating  to  the  highways,  during  his 
time  oi  office,  were  now  in  his  posses- 
sion, and  ought  to  be  delivered  to  the 
churchwardens,  and  that  he  had  been 
often  required  so  to  deliver  them,  and 
had  refused ;  and  the  mandamus  com* 
manded  him  to  deliver  to  the  church- 
wardens all  books,  &c.,in  his  possession, 
or  shew  cause  to  the  contrary. 

Defendant  returned  that  he  had  not. 
on  the  day  of  the  teste  of  the  manda^ 
mus,  nor  since,  nor  now,  nor  when  he 
was  required  on  behalf  of  the  church- 
wardens, any  books,  &c^  in  his  posses- 
sion ;  not  stating  whether  he  had  them 
in  his  possession  between  the  times  of 
the  requisition  and  the  teste,  nor  what 
he  had  done  with  them: 

Held,  a  sood  return,  but  the  Court 
gave  the  defendant  no  costs  of  the 
mandamus.    Rex  v.  Round,  159. 

IV.  Costs  of.    Anti,  III. 

MANOR. 

I.  Lord  of,  whether  rateable  for  payment 
in  lieu  of  toils  under  local  act.  Statute, 
XLV. 

IL  In  whom  bankrupt's  estate  in  cus- 
tomary freehold  vested  before  admit- 
tance of  assignees. 

A,,  being  tenant  in  fee  simple  of  cus- 
tomary land  which  passed  by  bargain 
and  sale  with  surrender  and  admittance, 
became  bankrupt,  and  the  com  missioners 
assigned  the  land  to  the  assignees.  Af- 
terwards the  bankrupt  died ;  and,  after 
that,  the  assignees  were  admitted. 

Ejectment  being  brought,  on  the  de- 
mises of  the  bankrupt's  heir-at-law,  and 
of  the  assignees,  both  laid  between  the 
bankrupt's  death  and  the  admission. 
Held,  that  the  plaintiff  must  recover 
on  one  or  the  other  demise ;  for  that 
the  title  was  not  in  abeyance ;  but,  if 
the  assignees'  title  was  not  perfect,  it 
was  in  the  heir.  Doe  dem,  Damon  ▼. 
Parke,  816. 

MARSHAL. 
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MARSHAL. 

What  Court  will  presume,  to  sustain  alle- 
gation on  pleadings  of  defendant  being 
in  custody  of  the  Marshal.  Pleading, 
IV.  1. 

MASTER. 

Of  K.  B.  When  Court  will  review  his 
report.     Contempt  of  Court. 

MEMORANDA. 

Cotlenkamy  Loni,  Chancellor. 
Langdale,  Lord,  Master  of  the  Rolls. 

MINERALS. 

Demise  of;  what  interest  the  lessee  takes. 
Landlord  and  Tenant^  XL 

MISDIRECTION. 

Of  Judge  at  trial,  when  ground  of  new 
triaL     Pleadingly.  1. 

MORTGAGE. 

I.  What  constitutes,  under  stat.  55  G»  3. 
c.  184.     Assumpsit,  II.  2. 

When  promissory  note  may  be  stamp- 
ed as  a  mortgage.     Stamp,  II. 

III.  What  mortgagor,  and  person  claim- 
ing under  him,  estopped  from  setting 
up  as  against  mortgagee. 

1.  Defect  in  his  own  title. 

r.  mortgaged  land  in  fee  to  O. ; 
afterwards,  and  while  V.  remained  in 
possession,  S,,  claiming  by  a  title  an- 
terior to  the  mortgage,  brought  eject" 
ment  against  V,,  and  a  verdict  was 
taken  against  him  by  consent,  subject 
to  arbitration  as  to  what  lease  S. 
should  grant  to  K  S,  granted  a  lease 
to  F.  in  pursuance  of  the  award  made: 
Held,  that  V,  could  not  set  up  such 
loose  as  an  answer  to  an  ejectment 
brodght  by  O.  Doe  dem.  Ogle  v. 
dickers,  782. 

2.  Prior  mortgage. 

In  ejectment  by  a  mortgagee,  a  de- 
fendant, not  being  the  mortgagor,  but 
in  reality  defending  for  his  ben^t,  can- 
not set  up  a  prior  mortgage  executed 
by  him.  Doe  dem.  Hurst  v.  C/i//or,813. 

IV.  Rights  of  mortgagee  with  respect  to 
tenant  of  mortgagor. 

A  mortgagee,  after  default  in  pay- 


ment by  the  mongagor,  ha§  (if  he 
think  proper  to  exercise  them)  the 
same  nghts  against  a  tenant  by  lease 
granted  before  the  mortgaee,  as  the 
mortgagor  bad,  and  may  taxe  his  re^ 
medy  on  such  lease,  as  asrigoee  of  the 
reversion.  If  the  lease  was  made  by 
the  mortgagor  subsequently  to  the 
mortgage,  the  mortgagee  may  treat  the 
tenant  as  a  trespasser,  but  cannot  dis- 
train, or  sue  for  rent,  unless  he  has 
accepted  rent  from  the  tenant,  or  has 
given  him  notice  to  pay  rent,  and  the 
tenant  has  acquiesced. 

A  deed  to  lead  the  uses  of  a  rectn 
very,  afler  reciting  that  the  premises 
were  to  be  conveyed  for  the  purpose, 
among  others,  of  securing  payment  of 
800/.  advanced  by  7.  H.  io  M.  R^ 
tenant  in  tail  in  remainder,  declared 
the  uses  as  follows : — To  H.  and  L.,^ 
their  executort,  &c.  for  1000  years,  to 
commence  from  the  day  before  the 
date,  &C.,  in  trust  (subject  to  the 
powers,  &c.,  after  mentioned),  apoa 
non-payment  of  the  800/.  and  interest, 
to  sell  or  mortgage,  and  pay  thsit  sum 
to  J.  H. :  and,  from  and  after  the  de- 
termination of  that  term,  and  subject 
meantime  thereto,  and  to  the  trusts 
thereof,  to  E*  A.,  mother  oC  M.  IL, 
for  life :  remainder  to  7\  L^  bis  exe- 
cutors, &c.,  for  2000  years,  to  com- 
mence from  the  day  of  the  decease  of 
E.  R;  in  trust  to  levv  and  repay  such 
sums  as  E.  R.  should  during  her  life 
pay  to  J.  H,  for  interest  on  the  800/., 
and  to  suffer  the  per«on  next  in  re^ 
mainder  or  reversion  expectant  on  the 
first  term  to  receive  the  residue  of 
rents  not  applied  in  executing  the 
trusts  of  the  latter  term :  remainder, 
and  in  the  meantime  subject  thereto, 
to  such  uses  as  M.  R,  should  appoint^ 
and,  in  default  of  appointment,  to  him 
for  life  :  remainders  to  his  sons  and  to 
his  daughters  in  tail :  remainders  over. 
A  power  was  then  reserved  to  E.  BL 
to  demise  the  premises  for  ten  years 
from  the  date  of  the  deed,  or  seven 
years  from  the  day  of  her  decease,  re- 
serving the  best  rent,  &c. 

E.  R,  demised  the  premises  to  a 
tenant  for  seven  years  from  the  day  of 
her  decease,  reserving  rent "  to  M,  R., 
or  the  person  for  the  time  being  en- 
titled to  the  freehold  or  inheritance  of 
I  the  premises  immediately  expectant** 
on  the  decease  of  E,  R,    She  died, 

and 
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iind  the  lessee  entered.  Af.  R,  died 
shortly  afterwards,  and  left  a  daughter. 
Afterwards  the  trustees  of  the  terms 
of  1000  agd  SOOO  years  assigned  them 
to  </.  H-t  default  having  been  made  in 
the  payment  of  his  SOOf. 

Held,  that  the  seven  years'  lease 
grwnted  by  E,  R,^  being  made  under  a 
power  created  by  the  deed  of  uses, 
must  be  deemed  contemporaneous  with 
the  term  of  1000  years  created  by  the 
same  deed,  and  binding  on  the  trustees 
of  that  term,  who  were  parties  to  the 
deed,  so  that  they  could  not  disturb 
the  possession. 

Tnat  the  trustees  of  that  term, 
thoueh  not  **  entitled  to  the  freehold 
or  inheritance,"  were  the  reversioners 
entitled  to  the  rent  reserved  by  the 
lease,  and,  consequently,  that  their  as- 
signee micht  destrain  for  it. 

And  this,  although  an  ejectment  had 
been  brought  against  the  lessee,  on  the 
demises,  among  others,  of  the  last* 
mentioned  trustees  (laid  previously  to 
thehr  assignment  to  J,  H.);  there  hav- 
ing been  no  judgment,  ;ior  any  actual 
eviction  of  the  lessee. 

The  Court,  after  giving  the  above 
decisions  on  a  special  case,  ordered 
judgment  to  be  entered  up  for  the  suc- 
cessful party  for  half  a  year's  rent  On 
application  of  that  party  in  the  next 
term,  it  appearing,  on  reference  to  the 
special  case  and  postea,  that  the  rule 
for  judgment  should  have  been  for  a 
years  rent,  and  no  judgment  having 
yet  been  entered  up,  the  Court,  after 
cause  shewn,  amended  the  rule  on 
payment  of  costs.  Rogers  v.  Hum- 
phreyt,  299. 

V.  When  mortgagor  entitled  to  re-con- 
veyance of  mortgaged  property  under 
Stat.  7  G.  3.  c.  80.  «.  1. 

A  mortgagor,  in  order  to  entitle 
himself  to  the  benefit,  in  a  court  of 
law,  of  Stat.  7  G.  3.  c.  20.  s.  1.  (direct- 
ing a  re-conveyance  by  the  mortgagee, 
plaintiff  in  ejectment,  upon  payment  of 
principal,  interest,  and  costs),  must  be- 
come a  defendant  in  <he  action  of 
ejectment. 

Where  he  is  not  such  defendant,  the 
Court  will  not  interfere,  either  under 
the  statute,  or  in  the  exercise  of  its 
general  power  over  actions  in  the 
Court. 

Although  the  ejeclment  has  been 
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brought  against  the  tenant  of  the  mort- 
gagor, and  the  Judge,  at  the  time  of 
the  trial,  treated  the  defendant  as  such 
tenant,  and  decided  upon  the  evidence 
accordingly.  Doe  dm,  Hurtt  v.  Ci^- 
tou,  814. 

VI.  Lease  granted  under  a  power  given 
by  deed,  when  it  takes  effect  as  against 
partiesito  deed.    Ant},  IV. 

MUNICIPAL  CORPORATION. 
See  Corporation. 

NEGUGENCE. 
How  far  gross  negligence  differs  from 
mala  fides.     BiSi  of  Exchange  and 
Prommory  Notet^  lY. 

NEW  TRIAL. 
See  Trial,  New. 

NISI  PRiua 

Record,  what  it  must  contain.  Prae» 
<tctf,  XX. 

NONSUIT. 

For  non-production  of  document;  for 
what  cause  set  aside. 

Plaintiff^  having  been  nonsuited  for 
not  producing  a  document  on  the  trial, 
the  Court  set  aside  the  nonsuit,  on 
payment  of  costs,  upon  the  affidavit 
only  of  the  plaintiff's  attorn^,  that  he, 
the  attorney,  ^  as  soon  as  he  round  that 
the  action  was  likely  to  come  on,"  had 
commenced  inquiries  to  ascertain  in 
whose  hands  the  document  was,  and, 
upon  discovering  this,  had  immediately 
Ctnrough  a  person  who  promised  to 
procure  it),  nade  efforts  to  obtain  it, 
but  had  obtained  it  too  late  for  the 
trial,  and  now  had  it.  Atkim  v.  Owen^ 
819.(n). 

NOTICE. 

L  Of  action,  who  entitled  to  under  stat. 
5&6W.^,e.  59.     Statute,  XL. 

II.  Of  appeal. 

1.  Against  conviction.  How  far  ob- 
jections, not  stated  in  notice,  may  be 
made  at  trial.    Conviction^  U. 

2.  Against  order  of  removal.  Con- 
struction of  Stati  4  &  5  M^.  4;  I*.  76. 
«.  79.  &  81.  Poor,  IX;  1. 

3.  Against  order  of  Justices  for  t>ay- 

Ifaent 
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nient  of  church-rate,  to  whom  to  be 
given.    Rmte,l.  6. 

III.  Previous  to  admiBsion  of  attorney. 
AUornei/,  I. 

IV.  To  quit ;  presumption  from  tenant 
holding  over.  Landlord  and  Tenant, 
IX. 

V.  Previous  to  binding  of  parish  appreu« 
tice.     Poor,  III.  2. 

VI.  Of  non-payment,  to  drawer  of  foreign 
bill,  how  to  be  given.  Bills  of  Ex' 
change  and  Promissory  Notes,  IV. 

VII.  Under  stat  6  G.  4.  c.  16.  «.  82. 
(Bankrupt  Act),  what  amounts  to. 
Bankrttpt,  I. 

VIII.  Notice  to  principal,  how  fiir  notice 
to  agent.    Bankrupt^  I. 

IX.  Service  of. 

1.  At  house  of  party  in  his  absence. 

(1.)  An  affidavit  of  service  of  notice 
on  a  creditor  under  the  compulsory 
clause  of  the  Lords'  Act  (32  G.  2.  c,  28. 
«.  16.)  is  not  sufficient  if  it  state  merely 
that  the  notice  was  left  with  the  land- 
lady of  the  house  where  he  lodges ;  or 
with  a  person  at  the  house  where  be 
resides,  who  afUrwards  stated  that  she 
acted  as  his  servant,  and  had  delivered 
it  to  him,  she  herself  making  no  affi- 
davit, and  there  being  no  affidavit  of 
belief  that  the  statement  of  such  per- 
son was  true.  Robimon  v«  Gom^ 
pertz,  82. 

(2.)  To  make  a  rule  absolute,  on  no 
cause  being  shewn,  it  is  not  sufficient 
that  a  deponent  should  swear  to  notice 
of  the  rule  nisi  having  been  left  at  the 
dwelling-house  of  the  opposite  party, 
in  his  absence,  with  a  person  who  after- 
wards told  the  deponent  that  she  had 
delivered  the  notice;  the  deponent 
must  sute  that  he  believes  this  to  be 
true.  Doe  dem,  Hungate  v.  Roe, 
83.  (n). 

2.  On  party  forocrformance  of  a  pub- 
lie  duty,  how  far  it  may  be  dispensed 
with  by  party.    Corporation,  L 

NUISANCE. 

In  obstructing  navigable  river,  what 
amounts  to. 

On  the  trial  of  an  indictment  for  a 
nuisance  in  a  navigable  river  and  com- 
mon king's  highway,  called  the  har- 
bour of  C,  by  erecting  an  embankment 
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in  the  waterway,  a  findhig  by  the  prf 
that  the  embankment  was  a  nuituioe^ 
but  that  the  inconvenience  was  coon^ 
terbalanced  by  the  public  benefit  ariwig 
from  the  alteration,  amonnta  to  a  ver« 
diet  of  Guilty, 

It  is  no  defence  to  sueh  an  indict^ 
ment,  that,  although  the  work  be  b 
some  dej^ree  »  hinderaace  Co  naviga-- 
tion,  it  18  advantageous,  in  a  greater 
degree,  to  other  uses  of  the  port.  Bex 
v.  Ward,  384, 

OCCUPATION. 

Of  tenement,  within  st.  l  W»  4.  c.  18.  i.l., 
what  constitutes.     Poor,  V.  1.  (l.). 

OFFICER. 

Naval,  how  far  be  has  a  vested  interest' 
in  his  half-pay.  Mandumiu^YL,  3. 

ORDER. 

I.  Oirder  and  disposition  of  bankrupt, 
what  is  within  6  G.  4.  c.  16.  «.  72. 
Vendor  and  Vendee,  I. 

II.  Of  Judge,  when  Court  will  review. 
Attorney,  IV. ;  Judge,  III.  9. 

IH.  Of  Justices,  for  stopping  up 
what  it  must  state.    IR^  ' 
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IV.  Of  removal,  acquiesced  in,  how  fiv 
conclusive.    Poor,  VI. 

OVERSEERS. 

I.  Power  to  lease  parish  property.  Land' 
hrd  and  Tenant^  V. 

II.  How  far  entitled  to  books  of  surveyor 
of  highways,  on  his  quitting  office, 
i^inay,  VIII.  1. 

HI.  What  inferred  from  designation  on 
pleadings  of  party  being  assistant  over- 
seer.   Statute,  \.  1.  (1.). 

IV.  Defence  under  plea  of  general  issue 
under  stat  43  Ekz.  c.  2.  Pleading,  V.  1 . 

OYER. 

Time  for  pleading,  after  praying  oyer.' 
Practice,  XVI. 


PARISH. 

\  evidence  of. 
Tenant, Y. 


Property  belonging  \ 
1.  What  is  eviden 


Landlord  an^ 
2.  Lease' 


PARISH. 

"S.  Lease  of,  by  whom  to  be  made. 
Landlord  and  Tenant,  V. 

PARISHIONERS. 

"When  competent  witnesses  in  action  by 
churchwardens  and  overseers.  LantL 
lord  and  Tenant,  V.  2. 

PARLIAMENT, 

How  far  Court  will  interfere  by  manda* 
mus  to  Lords  of  Treasury. 
] .  To  apply  to  Parliament  for  grant  of 

Treasury    allowance.      Mandamuty 

IL3. 
S.  To  ^ay  over  money  received  for  a 

party  under  a  vote  of  Parliament. 

Mandamua,  !•  1* 

PARTICULARS  OF  DEMAND. 
What  plaintiff  bound  to  insert    CotU^  I. 

PATENT. 

Construction  oC 

1.  In  a  declaration  for  infringing  a 
patent  which  granted  that  the  plain- 
tiff^ and  no  others,  should  ^'fnake, 
utey  exercise,  and  vend^  his  invention, 
and  forbade  all  persons  to  "make, 
use,  or  put  in  practice**  the  same, 
or  to  counterfeit  or  imitate  it,  with- 
out the  plaintiff's  licence,  the  plain- 
tiff allied  that  the  defendant  with- 
out his  licence  erpoted  to  sale  articles 
intended  to  imitate,  and  which  did 
imitate,  hb  invention : 

Held,  on  general  demurrer,  that  the 
•count  was  bad,  as  not  stating  any- 
thing which  was  necessarily  an  in- 
fringement of  the  patent.  Mmter  v. 
Wiitiam,25l. 

8.  A  patent  for  the  exclusive  use 
•of  improvement  in  the  invention  of 
an  anchor  contained  a  proviso  for 
avoiding  the  patent  if  the  patentee 
should  not  supply  for  His  Maiesty*s 
service  all  sucn  articles  of  tne  m- 
mention  as]  should  be  required,  on 
such  reasonable  terms  as  should  be 
settled  by  the  Lords  of  the  Admiralty. 
The  latter  used  the  invention,  but 
<lid  not  take  the  articles  from  the 
patentee.  The  Court  refused  to  issue 
a  mandamus  to  them  to  settle  the 
terms  according  to  the  patent.  J£x 
parte  Pering,  949. 


PLEADING,  I 1 .  S.         105S 

PAUPER. 
See  Poor. 

PAYMENT. 

I.  How  far  delivery  of  cheque  amounts 
to  payment.     Cheque. 

II.  Plea  of;  bow  far  it  must  allege  on 
what  causes  of  action  payment  was 
made.     Pleading,  V.  5. 

PENALTY. 

How  to  be  awarded  in  a  conviction.  Con^ 
viclum,  I. 

PENSION. 

Legal  right  of  party  to  claim  allowance 
received  for  him  by  Lords  of  Treasury 
under  a  vote  of  Parliament.  Manda^ 
mut,  1. 1. ;  and  see  Mandamus  II.,  1—3. 

PLEADING. 
I.  Form  of  action. 

1.  Recovery  of  money  extorted  under 

colour  of  legal  process. 

Plaintiff  being  a  foreigner,  ignorant 
of  the  English  language,  was  arrested 
at  Falmouth  soon  after  his  first  arrival 
there  from  abroad,  by  defendant  for 
10,000/.  Defendant  and  plaintiff  then 
signed  an  agreement,  by  which,  in  con- 
sideration of  500/.  paid  by  plaintiff  to 
defendant,  plaintiff  was  to  be  discharg- 
ed, and  not  to  be  again  arrested ;  and 
plaintiff  was  to  put  in  bail  in  twelve 
days;  the  500/.  was  to  be  ''as  a  pay- 
ment in  part  of  the  writ;"  and  both 
parties  were  to  abide  the  event  of  the 
action;  the  agreement  containing  no 
provision  for  refunding  the  money  if 
the  action  should  fail.  Plaintiff  paid 
the  500/.  and  was  released.  No  bail 
was  put  in;  and  the  writ  was  after- 
wards set  aside  for  irregularity.  Plain- 
tiff then  sued  defendant  for  the  500/. 
as  money  had  and  received;  and  the 
jury  found  that  defendant  knew  that 
he  had  no  claim  upon  plaintiff: 

Held,  that  the  action  lay,  the  pay« 
ment  having  been  made  under  the 
compulsion  of  colourable  legal  process. 
Duke  de  Cadaval  v.  Col&ns,  858. 

2.  Against  magistrate  for  commit- 
ment under  irregular  conviction.  Con* 
mction^  L 

*  What 
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3.  What  averment  shewt  plaintifr  en- 
titled to  bring  action  under  st. 
17  G.  2.  ff.  3.     Statute,  X.  I.  (l.> 

4.  Bill  of  exchange  in  the  hands  of  a 
tortious  holder,  bow  recoverable. 
Sills  of  Sxdtance  and  Prxmdstory 
Notes,  IX. 

5.  Assumpsit 

(1.)  What  implied  contract  arises 
from  covenants  of  lease  on  tenant 
holding  over.  Landlord  and  Tenant, 
VI. 

(2.)  For  what  breaches  of  contract 
maintiunable  by  reversioner  against 
tenant.    Landlord  and  Tenant^  Vl. 

(3.)  Use  and  occupation. 

[1.]  Who  may  maintcdn.  Pott,lL 

[8.]  In  respect  of  what  miuntain- 
ableby  landlord  against  tenant.  Land' 
lord  and  Tenant,  XL 

(4.)  Money  had  and  received. 

[1.]  What  constitutes.  Assumpnt^ 
II.  9. 

[S.]  To  recover  proceeds  of  an  il- 
legal execution. 

An  insolvent  debtor  executed  a  war- 
rant of  attornev,  on  which  judgment 
was  signed,  and  he  afterwarcn  went  to 
prison.  Subsequently  his  goods  were 
seized  and  sold  under  a  fi.  fa.  on  the 
judgment,  and  the  proceeds  were  paid 
to  die  jod^ment  creditors.  The  insol- 
vent petitioned,  and  his  effects  were 
assigned  under  the  Insolvent  Debtors' 
Act,  7  C  3.  C.57.: 

Held,  that  the  assignee  might  recover 
the  proceeds  of  the  sale  from  the  judg- 
ment creditors,  as  money  had  and  re- 
ceived to  the  use  of  the  assignee  after 
the  subscribing  of  the  petition,  on 
section  54.  of  the  act.  G%fe  v.  Hitch' 
cook,  84. 

6.  Trover. 

(1.)  For  what  maintainable  by  te- 
nant at  expiration  of  his  tenancy. 
Landlord  and  Tenant,  XII. 

(2.)  To  recover  bill  in  hands  of  tor- 
tious holder.  Bills  of  Exchange  and 
Promissory  Notes,  IX. 

II.  Parties  to  action. 

How  far  plaintiffs  must  have  com- 
munity of  interest  in  subject  matter  of 
action. 

A^  B,y  and  C,  being  interested  in 
certain  lands,  but  having  no  common 


l^al  interest  in  any  portkm  of  dieof, 
agreed  together  to  put  them  up  tor 
sale,  acconiing  to  their  respective  in- 
terests, and  tne  laads  were  so  put  up, 
under  the  direction  of  their  a^t,  m 
lots*  Each  lot  was  described  m  a  se- 
parate paper,  containing  the  conditiona 
of  sale,  in  which  it  was  stipulated  that 
'*the  vendors '*  should  deliver  an  ab- 
stract of  title;  that  the  convepnces 
should  be  executed,  and  the  whole  pur- 
chase money  paid,  on  a  certain  day, 
from  which  time  the  purchaser  should 
have  possession ;  and  that,  if  the  pur- 
chaser should  be  let  in  before  payment 
of  the  purchase  monev,he  should  be  con- 
sidered tenant  at  will  to  the  vendon, 
and  pay  interest  at  the  rate  of  4  per 
cent,  on  the  amount  of  purchase  mo» 
ney,as  and  for  rent.  Defendant  bought 
four  of  the  lots  under  the  above  con- 
ditions, two  by  auction  and  two  by 
private  contract.  No  abstract  of  title 
was  delivered;  but  defendant  was  let 
into  possession,  and  held  for  several 
years,  not  paying  the  purchase  money. 
He  knew  of  the  arrangement  entered 
into  by  A,,  B.,  and  C,  for  the  sale  of 
the  premises : 

Held,  that  A,,  B,,  and  C,  could  not 
jointly  sue  upon  an  implied  contract 
by  the  defendant  to  waive  the  delivery 
of  an  iibstract,  and  perform  the  con- 
dition for  payment  of  4  per  cent,  in- 
terest as  rent. 

Also,  that  A.,  B,,  and  C.  could  not 
recover  the  4  per  cent,  in  a  joint  action 
for  use  and  occupation.  Seaton  v. 
Booth,  588. 

III.  Commencement  of  action. 

After  delivery  of  cheque  for  money 
sought  to  be  recovered. 

(Per  lAttledale  J.)  a  party  to  whom 
a  cheque  is  sent  may  commence  an 
action  before  he  sends  it  back.  Hough 
V.  May,  954.  (See  whole  placitum 
Cheque.) 

IV.  Declaration. 

1.  Informal,  from  not  pursuing  rules  of 
Court,  how  to  be  taken  i^vantage 
of. 

A  declaration  in  K,  B.  beginning  in 
the  old  form,  *'  A.  complains  of  21.  be* 
ing  in  the  custody  of  the  Marshal,"  &c., 
is  not  on  that  account  specially  de- 
murrable since  the  act  9  W.  4.  c.  59. 
and  the  Rules  of  Miah.  5  W,  4.    For 
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the  Court  will  not  presume  that  the 
action  was  not  commenced  in  the  Pa- 
lac^  Court,  and  the  defendant  actuallv 
in  custody  of  the  Marshal,  in  which 
case  the  declaration  wonld  be  correct, 
the  act  and  rules  not  applying  to  causes 
removed  from  inferior  courts. 

If  the  defendant  wishes  to  object  to 
such  a  declaration  in  a  suit  commenced 
in  a  superior  court,  he  should  not  de- 
mur, but  move  to  set  aside  the  declar* 
ation  for  irregularity.  JDod  r.  Grant, 
485. 
S.  Assumpsit. 

New  assignment:  effect  of  on  the 
issue. 

In  assumpsit  for  money  lent,  pay- 
ment was  pleaded ;  the  plaintiff  new 
assigned,  and  non  assumpsit  was  re- 
joined. The  plaintiff,  at  the  trial, 
claimed  15/.  for  money  lent  in  August 
1833,  and  proved  an  acknowledgment 
by  the  defendant  afler  that  time,  that 
he  owed  the  plaintiff  15/.  The  de- 
fendant gave  evidence  of  h^s  having 
paid  the  plaintiff  15/.  in  October  1833. 
The  unaer-sherifl^  in  summing  up, 
stated  the  question  for  the  iury  to  be, 
whether  or  not  the  l.'i/.,  said  to  have 
been  lent  in  August  1833,  had  been  so 
lent.  The  plaintiff  had  a  verdict'.  On 
motion  for  a  new  trial,  or  to  enter  a 
verdict  for  the  defendant: 

HQld,  that  the  proper  question  for 
the  jury  was,  whether  or  not  there  had 
been  two  debts;  that  the  defendant 
was  not  precluded  from  taking  this 
point  by  the  evidence  of  payment 
which  he  had  produced  at  the  trial; 
and  that,  there  having  been  some  evi- 
dence of  a  second  debt,  a  new  trial 
must  be  had.  Hail  v.  MiddUton,  107. 

5.  Debt;    for  penalty  on  statute   17 

G.2.c,3. 

What  must  be  stated  in  declaration. 
Statute,  X.,  1.(1.). 

V.  Plea. 

1.  General  issue ;  defence  under,  when 
not  affected  by  new  rules  of  plead- 
ing. 

Under  stat.  3  &  4  ^.  4.  c.  43.  s.  1. 
(which  prpvides  that  the  contemplated 
rules  of  pleading  shall  not  disable  any 
person  from  pleading  the  general  issue 
and  giving  ttie  special  matter  in  evi- 
dence, where  by  statute  he  may  now 
do  so),  an  overseer,  sued  in  trespass 
for  taking  >4.'s  goodf,  may  still  prove. 


on  plea  of  Not  Guilty,  that  he,  as 
overseer  distrained  the  goods  for  a 
poor's  rate  due  from  3^  and  that  they 
were  B's  not  A.*s,  The  general  issue 
does  not,  under  the  rules  of  Hil,  4  IV. 
4.,  confine  him  to  proof  of  his  charac- 
ter of  overseer. 

The  practice  of  not  granting  a  new 
trial  on  the  ground  that  the  verdict 
was  against  evidence,  if  the  amount 
claimed  fall  short  of  SO/.,  applies  to 
motions  made  by  plaintiff,  as  well  as 
motions  by  defendant. 

But  where  the  ground  is  misdirection, 
the  amount  is  not  regarded.  And, 
where  the  Judge  had  misdirected  the 
jury  by  submitting  for  their  consider- 
ation a  fact  not  proved  nor  deducible 
from  the  evidence,  the  Court  granted 
a  new  trial,  though  the  amount  in 
question  was  less  than  1/.  Haine  v. 
Davey,  892. 

3.  Payment. 

(1).  How  far  supported  by  proof  of 
delivery  and  acceptance  of  cheque. 
Cheque. 

(3).  How  far  it  must  allege  on  what 
causes  of  action  payment  was  made. 
Post^S. 

3.  Statute  of  Limitations;  how  to  be 
plended. 

A  plea  that  the  "  supposed  debt,  if 
any  such  there  be,"  did  not  accrue 
within  six  years,  is  bad  on  special  de- 
murrer, for  not  confessing  the  debt. 
Margetts  v.  Bays,  489. 

4.  Set  off. 

Amount  shewn  on  face  of  pleadings, 
how  far  material.    Post,  5. 

5.  How  far  plea  may  identify  causes  of 
action  alleged  in  different  counts  of 
declaration. 

Declaration,  that  defendant  was 
indebted  to  plaintiff  in  200^  for  work 
and  labour,  200/.  for  money  paid,  and 
800/.  on  an  account  stated ;  in  con- 
sideration whereof  defendant  promised 
to  pay  the  said  several  monies ;  breach, 
non-payment ;  damages  300/. 

Plea,  as  to  20/.,  parcel  of  56/.  1 U.  Sd., 
parcel  of  the  monies  in  the  first  two 
counts  mentioned,  and  as  to  30/.,  parcel 
of  56l.  I U.  8d.,  parcel  of  the  money  in 
the  last  count  mentioned,  that  the  said 
30/.  so  found  due  on  an  account  stated 
was  the  same  sum  of  30/.,  parcel  of  the 
monies  in  the  first  two  counts  men- 
tioned; 
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tioned ;  and  that  the  taid  two  sums  of 
20/.  each  were  one  and  the  same  debt 
of  20/.,  and  not  other  and  different 
debts  of  20/.;  and  that  defendant  paid, 
and  plaintiff  accepted,  20/.,  in  satisfac" 
tion  of  the  promises,  so  far  as  they  re* 
lated  to  the  same  debt  of  20/.,  and  of 
all  damages  sustained  by  reason  of  the 
non-performance:  Held, on  special  de- 
murrer, 

That  thcidentity  might  be  so  averred: 

That  the  plea  was  bad,  for  not  shew- 
ing to  how  much  of  the  sum  in  the  first 
count,  and  to  how  much  of  the  sum 
in  the  second,  it  was  pleaded. 

Defendant  also  pleaded,  as  to  certain 
portions  of  the  sums  named  in  the  dif^ 
ferent  counts,  amounting  in  all,  on  the 
face  of  the  plea,  to  114/.  14«.  8</.,a  set  I 
off*  of  57/.  7s.  4d, ;  and  that  that  sum 
equalled  the  damages  sustained  by  the 
non-performance  of  the  promises,  so 
far  as  they  related  to  the  sums  to  which 
that  plea  was  pleaded :  Held,  on  special 
demurrer. 

That  the  plea  was  bad  for  pleading 
a  smaller  claim  as  an  answer  to  a  larger. 
Mee  v.  Toftnlinton,  963. 

6.  How  insufficiency  of  averment  to 
be  taken  advantage  of.     Post,  XL 

7.  Not  guilty,  in  action  of  libel,  what 
It  puts  in  issue.    lAM,  H. 

8.  Bona  fides,  how  far  a  justification 
oflibeK    LiM,L 

9.  Prohibition:  power  to  plead  seve- 
ral pleas. 

Since  the  statute  1  JT.  4.  c.  21. 1. 1. 
several  pleas  may  be  pleaded  in  pro- 
hibition, as  in  common  actions  between 
subjects.    Hall  v.  Maule,  285. 

10.  Scire  facias. 

Matters  which  might  havebeen  plead- 
ed to  original  action. 

To  scire  facias  upon  a  judgment  in 
assumpsit,  by  the  original  plaintiff,  de- 
fendant pleaded  plaintiff's  bankruptcy, 
assignment,  &c. ;  and  that  the  causes 
of  action  in  the  original  suit  accrued 
before  plaintiff  became  bankrupt.  On 
special  demurrer,  for  that  the  plea  did 
not  shew  whether  the  judgment  was 
recovered  before  or  after  the  bank- 
ruptcy: Held,  that  the  plea  was  bad, 
inasmuch  as  it  did  not  appear  but  that 
the  bankruptcy  might  have  been  plead- 


ed in  bar  of  the  original  actioD.    Sojfit 
V,  Hai/ufard,  256. 

VL  Replicatioo. 

To  a  plea  of  twenty  or  forty  years' 
enjoyment  under  stat.  9  &  S  ^.  4.  r.  7 1., 
how  licence  shall  be  pleaded. 

The  words  **  enjoyed  by  any  penon 
claiming  right"  applied  to  easementi^ 
in  Stat.  2  Sc3  H^.4.  c,  71.  «.  2«,  and 
*'  enjoyment  thereof  as  of  right  '*  m 
s,  5«,  mean  an  enjoyment  had,  not  secretly 
or  by  stealth,  or  by  tacit  sufferance^  or 
by  permission  asked  from  time  to  time, 
on  each  occasion,  or  on  many;  but 
an  enjoyment  had  openly,  notoriously, 
without  particular  leave  at  the  time,  by 
a  person  claming  to  use  without  dagger 
of  being  treated  as  a  trespasser,  as  a 
matter  of  right,  whether  the  rij^t  so 
claimed  shall  be  strictly  legal,  as  by 
prescription  and  adverse  user^  or  by 
deed,  or  ^hall  have  been  merely  lawful 
so  far  as  to  excuse  a  trespass. 

To  a  plea  of  forty  or  twenty  years' 
enjoyment  of  a  way,  a  licence,'  if  it 
cover  the  whole  time,  must  be  pleaded. 
But  a  parol  or  other  licence,  given  and 
acted  on  during  the  fortv  or  twenty 
years,  may  be  proved  uncier  a  general 
traverse  of  the  enjoyment  as  of  right : 
and  this,  whether  such  licence  be  grant- 
ed for  a  single  time  of  using,  or  for  a 
definite  period. 

Semble,  that,  where  issne  is  joined 
on  the  allegation  of  an  interruption 
acquiesced  in,  the  party  alleging  the 
interruption,  having  proved  a  non-user 
during  part  of  the  time,  may,  in  order 
to  shew  that  such  non-user  was  not  a 
voluntary  forbearance,  give  evidence 
that,  two  years  before  the  non-nser 
commenced,  the  party  claiming  the  way 
paid  a  consideration  for  being  allowed 
to  use  it.     Tickle  v.  Broum^  569. 

VIL  Similiter. 

Want  of  on  pleadings,  its  effect* 
Sivtiliter, 

VHL  Judgment. 

I.  What  will  be  presumed  after  ver- 
dict 

On  motion  for  costs  under  43  G,  3# 
r.  46.  s,  3 ,  (the  plaintiff  having  arrest- 
ed for  35/.  and  recovered  only  19/.) 
affidavits  were  put  in  for  the  pluntiff, 
sworn  by  himself  and  others,  contradict- 
ing the  evidence  given  at  the  trial  for 
the    defendant,   and  impeaching  the 

credit 


PLEADING,  Vm.  1.  s.— XIII.  i.  s. 


10S7 


credit  and  competency  of  bis  principal 
witness.  No  motion  had  been  made 
by  the  plaintiff  for  a  new  trial  or  to 
increase  the  damages. 

Held  that  the  verdict  was  primi  facie 
evidence  of  the  want  of  cause  for  ar- 
resting ;  and  that  the  Court  could  not 
try,  upon  affidavit,  whether  or  not  such 
verdict  was  well  founded.  Tipton  v. 
Gardner^  317. 

S.  Non  obstante  veredicto,  when    it 

may  be. 

Three  pleas  were  pleaded  in  bar  to  a 
declaration  in  trespass  containing  one 
count,  and  issues  joined  on  them.  By 
order  of  Nisi  Prius,  a  verdict  was  taken 
for  100/.  damages,  subject  to  the  award 
of  a  barrister,  to  whom  the  cause  and 
all  matters  in  difference  were  referred, 
with  power  to  direct  what  should  be 
done  by  the  parties.  He  directed  a 
verdict  for  the  plaintiff  on  two  issues, 
and  fur  the  defendant  on  the  third, 
adding  that,  if  there  had  not  been  the 
third  issue,  he  should  have  awarded  U. 
damages  to  the  plaintiff  on  the  other 
issues: 

Held,  that  it  was  not  competent  to 
the  plaintiff  to  move  for  judgment  non 
obstante  veredicto  on  the  third  issue. 

And  this  without  reference  to  any 
special  clause  in  the  order  of  reference, 
restraining  the  parties  from  bringing  a 
writ  of  error,  &c.  Steeple  v.  BontaU, 
950. 

IX   Highway    assessment,   how    to    be 
pleaded. 

In  pleading  a  surveyor's  assessment, 
made  on  occupiers  of  lands,  under  stat. 
13  G.  3.  c.  78.  sects.  30.  and  45..  it  b 
necessar}'  to  aver  that  the  assessment 
did  not  exceed  9d.  in  the  pound  oa  the 
yearly  value  of  the  lands;  although  the 
limitation  as  to  value  annexed  to  sects. 
30.  and  45.  is  contained  in  a  distinct 
proviso ;  and  although  the  form  of  an 
order  of  justices  in  Schedule  No.  15.  of 
the  act,  adapted  to  the  above  sections, 
makes  no  mention  of  yearly  value. 
MoreU  v.  Harvey^  684. 

X.  Traverse  with  inducement,  what  it 
admits.    Evidence^  XV.  3. 

XI.  What  averments  sufficiently  identify 
parties  named  on  pleadings. 

Declaration  stated  thiit  S.  drew  a 
bill,  payable  to  his  own  order,  on  W, ; 
that  *^  the  said  i^."  indorsed  to  defend- 

VPL.IV. 


ant,  who  indorsed  to  ^  the  said  S^ 
who  indorsed  to  plaintiff;  and  that  W. 
did  not  pay,  of  which  defendant  had 
notice.  Plea,  that,  after  the  dishonour, 
plaintifl^  without  defendant's  authority, 
took  from  "  the  said  S^  a  cognovit  m 
an  action  commenced  by  plaintiff  against 
S.  for  the  recovery  of  the  sum  specified 
in  the  bill,  and,  bv  the  cognovit,  aereed 
to  give,  and  did  without  defendant's 
authority  actually  give,  to  S,  longer 
time  for  payment  than  the  time  in 
which  plamtiff  might  have  obtained 
judgment  against  S. :  Held  that,  upon 
this  declatation,  it  must  be  intended 
that  the  person  to  whom  defendant  in- 
dorsed was,  and  was  known  by  plaintiff 
to  be,  the  person  who  indorsea  to  de- 
fendant ;  and  that  the  plea,  therefore, 
was  sufficient,  though  it  did  not  state 
in  what  character  S.  had  been  sued  by 
plaintiff,  the  action  against  defendant 
being  in  any  case  a  fraud  on  the  cog- 
novit. 

Held  also  that,  upon  general  demur- 
rer, the  plea  was  good,  though  it  did 
not  allege  the  cognovit  to  have  been 
taken  before  the  action  commenced, 
and  was  pleaded  in  bar  of  the  action 
generally,  and  not  in  bar  of  its  further 
maintenance.   Hall  v.  CW?,  57  7. 

XII.  What  may  be  given  in  evidence  on 
issue  of  rien  in  arrear. 

To  a  declaration  for  an  excessive 
distress  for  rent,  defendant  pleaded  that 
the  whole  sum  distrained  for  was  due 
and  in  arrear,  concluding  to  the  coun- 
try, on*  which  plaintiff  joined  issue : 
Held  that,  on  this  issue,  dfefendant  was 
not  precluded  from  iukitting  on  certain 
arrears,  by  the  fact  that,  nnce  they  be- 
came due,  other  arrears  had  become 
due  and  had  been  distrained  for.  And 
this,  although,  on  the  first  distress,  the 
warrant  and  notice  stated  the  distress 
to  be  for  rent  due  up  to  a  day  named, 
being  subsequent  to  those  on  which  the 
arrears  now  in  question  accrued ;  and 
although,  on  the  second  distress,  the 
defendant  stated  that  it  was  for  rent 
due  since  the  last  distress.  Gambrell 
V.  Earl  of  Falmouth,  73. 

XIII.  Variance   between    pleading   and 
evidence. 

1.  Supplying  omissions  in  bond.  Sond^l. 

2.  Description  of  highway  by  termini. 
Highway,  III. 

4  A        XIV.  Criminal. 
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XIV.  Criminal. 
1.  Indictment. 
Venue  how  far  conclusifeas  to  place 
of  trial.     Venue.    • 
S.  Conviction. 
Penalty  how  to  be  awarded  against 
se? era!.    Convidion,  I. 


Of  insurance. 


POLICY. 
See  Insuratue. 

POOR. 


I.  Rate. 

].  Profits  of  navigation,  how  to  be 

rated. 

By  a  local  act,  the  soil  of  a  river  was 
vested  in  trustees  of  a  navigation,  who 
were  to  receive  the  profits  of  such 
navigation,  and  apply  tnem  in  the  first 
instance  in  repairs  and  amendnfents, 
and  in  keeping  the  river  navigable,  &c. 
By  the  same  act,  confirming  certain 
articles  of  agreement,  it  was  provided 
that  M.  should  receive,  out  of  the  pro- 
fits of  the  said  navigation,  so  much  for 
every  ton,  &c.  navigated  on  the  river, 
and  that  D,  should  receive  so  much 
for  everv  ton  navigated  on  the  said 
river  within  his  own  land  situate  in  the 
parish  of  S,;  and  that  the  trustees 
should  pay  to  the  persons  to  whom  any 
shares  of  the  profits  should  be  allotted, 
in  the  manner  provided  by  the  act, 
such  respective  snares  vearly,  after  de- 
ducting the  costs  of  repairing  and 
amendmg  the  premises,  and  executing 
the  trusts.  Satisfaction  for  damage  to 
lands,  &c.,by  cutting  passages  or  height- 
ening the  waters,  was  to  be  paid  by  the 
trustees  out  of  the  profits  of  the  navi- 
gation, before  the  j>ersons  entitled  to 
shares  of  the  profits  should  receive 
such  shares. 

Tolls  were  taken  as  follows :  —  On 
vessels  using  the  whole  line  of  the 
navigation,  4<.  Between  a  certain 
point  above  the  parish  of  fV.,  and  the 
beginning  of  IV»,  3s.  From  the  begin- 
ning to  the  end  of  IV.  (and  to  a  point 
below),  Ht.  6d.  From  thence  to  the 
lower  end  of  the  navigation,  2<. :  Held, 

( 1 .)  That  the  poor-rate  payable  by  the 
trustees  for  the  part  of  the  navigation 
in  W.  was  to  be  estimated,  not  by  the 
increase  of  toll  taken  within  fV.,  but  by 
a  mileage  calculation,  the  cross  amount 
of  toll  upon  any  voyage  including  W, 
being  distributed  evenly  over  the  line 


travelled,  and  the  amount  payable  bf 
^.  being  calculated  by  the  proportion 
which  the  length  of  navigation  in  fT. 
bore  to  the  whole  of  the  line  travelled, 
whether  the  vovage  extended  over  the 
whole  length  of  navigation,  or  a  part  of 
it,  including  W. 

(9.)  Theexpenseof  repairsbeingeqaal 
through  the  whole  line,  that  the  araomit 
of  such  repairs  was  to  be  deducted  on 
a  like  mileage  calculation. 

(3.)  That,  in  estimating  the  rateable 
profits,  the  compensations  to  Af.  and 
others  were  not  to  be  deducted.  And 
this,  even  in  the  instance  of  compensa- 
tion for  injury  to  a  mill  situate  within 
the  parish  of  ^. 

(4.)  Also  (on  the  assumption  thatlands 
in  W.  were  rated  at  rack-rent  and  no 
more),  that  ten  per  cent  was  to  be  de- 
ducted from  the  rateable  amount,  for 
the  tenant's  profit.    Rex  v  fVokmg^  4a 

S.  Inspection  of,  under  statute  17  G  2. 
c.  3.     SialtiieyX.  1.(1.) 

II.  Maintenance. 

Expenses  of  pauper  after  suspended 
order. 

A  pauper  settled  in  O.  met  with  an 
accident  while  resident  in  ilf.,  which 
made  him  chai^eable,  and  was  relieved 
by  M.  The  pauper  being  incapable  of 
removal  inconsequence  of  the  accident, 
an  order  of  removal  to  O.  was  made, 
and  im mediately  suspended :  Held  that, 
under  stat.  35  G.  5.  c.  101. «.  52.,  O.  was 
liable  to  the  expenses  incurred  by  M. 
after  the  order.     Bex  v.  Oidland^  929. 

III.  Settlement  by  apprenticeship. 

1.  Premium  to  be  stated  in  indenture. 
Pauper  was  bound  apprentice  by  an 
indenture,  which  stated  that  10/.  had 
been  paid  to  the  mistress  as  a  consider- 
ation, out  of  the  funds  of  a  charity. 
The  mistress  had  agreed  with  JD.,  the 
pauper's  grandmother  (who  was  no 
party  to  the  indenture^  to  take  the 
apprentice  for  25/.,  which  I>.  was  to 
pay.  The  10/.  was  paid  as  part  of  the 
25/.  out  of  the  charity  funds ;  but  the 
mistress,  at  the  time  of  making  the 
agreement,  did  not  know  that  this  was 
intended.  It  did  not  appear  that  the 
trustees  of  the  charity  knew  of  any 
payment  contemplated  or  made,  except 
that  of  10/. :  Held,  that  the  indenture 
was  void  under  stau  8  Ann.  c.  9.  t.  39^ 
for  not  truly  stating  the  sum  paid  or 
contracted 
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contracted  for  with  the  apprentice. 

Rex  r.  Amenham^  508. 

8.  Notice  previous  to  binding  parish 

apprentice. 

(1.)  How  far  necessary. 

Under  stat.  56  G.  5.  c.  139.  sects.  1. 
3.,  when  an  apprentice  is  bound  from 
one  parish  into  another^  the  indenture 
is  not  valid  for  the  purpose  of  settle- 
ment, unless  notice  has  been  ^ven  to 
the  overseers  of  the  latter  parish,  pur- 
suant to  sect.  8.,  before  the  indenture 
was  allowed. 

But,  on  appeal  against  an  order  of 
removal  grounded  on  such  indenture, 
the  respondents  are  not  bound  in  the 
first  instance  to  prove  such  notice :  if 
there  be  no  evidence  to  the  contrary, 
the  nodce  will  be  presumed.  Bex  v. 
Whitton,  607. 

(2.)  When  proof  of  necessary  on 
appeal.    AtUi,{i). 

5.  Execution  of  indenture. 

A  printed  indenture  of  apprentice- 
ship executed  on  one  da}^,  but  bearing 
date  on  another,  is  not  void  by  statutes 
8  Ann.  c.  9.  and  5  G.  3,  c.  46. ;  and  a 
settlement  may  be  gained  by  service 
under  it.    Rex  y.  Harrington,  616, 

4.  Imperfect  contract  of  apprentice- 
ship. 

(1.)  The  sessions  quashed  an  order 
of  removal,  which  assumed  an  imperfect 
contract  of  apprenticeship;  and  they 
stated  the  following  facts  for  the  Court. 
Pauper's  brother  worked  with  fF.,  a 
carpenter,  as  apprentice,  under  a  verbal 
contract ;  on  his  leaving  fT.,  he  applied 
for  pauper  to  be  taken  in  his  place. 
W.  saia  he  would  take  no  more  ap- 
prentices unless  they  would  agree  to 
work  on  his  land,  at  well  as  at  the  car- 
pentry business,  saying, "  I  will  have  no 
more  apprentices,  unless  he  is  acree- 
able  to  do  other  work  as  well :  f  will 
take  him  to  do  work  as  a  servant.**  IV. 
occupied  three  or  four  acres  of  hop 
ground.  It  was  agreed  that  pauper 
should  live  with  W.  three  years,  to 
learn  the  business  of  a  carpenter,  and 
to  do  anv  other  work  fF.  required ;  pau- 
per to  have  9s.  a  week  the  first  year, 
lOf.  the  second,  1 U.  the  third,  and  to 
be  paid  for  over  work  at  the  same 
rates.  He  entered  into  H^.'s  service 
in  pursuance  of  the  agreement,  board- 
ing and  lodging  at  his  own  expense. 
The  question  for  the  Court  was  stated 


to  be,whether  the  pauper  acquired  a  set- 
tlement by  living  with  W.  under  these 
circumstances ;  if  so,  the  order  of  ses- 
sions to  be  confirmed ;  if  not,  to  be 
quashed. 

This  Court  quashed  the  order  of 
.    sessions.    Rex  v.  Igktham,  937. 

(2.)  Pauper's  mother  applied  to  W. 
a  carpet  weaver,  to  take  him  into  his 
employment.  FT.  agreed  with  her  to 
take  pauper  for  two  years  on  trial,  after 
which,  if  W.  and  pauper  agreed,  he 
was  to  be  apprenticed  to  ^.  He  was 
to  have  board,  lodging,  and  washing, 
but  no  stated  wages,  and  he  was  '^  to 
draw."  Every  carpet  weaver  is  at  first 
taught  "drawing."  Pauper  served  above 
a  year  under  this  contract,  in  the 
borough  of  JT.  These  facts  being 
proved  on  appeal  against  an  order  re- 
moving pauper  to  K.^  the  chairman  put 
it  to  the  sessions,  whether  there  had 
been  a  hiring  and  service,  or  a  service 
under  an  imperfect  contract  of  appren- 
ticeship. They  found  the  latter,  but 
sent  a  case  for  the  opinion  of  this 
Court,  stating  the  facts  as  above. 

Held,  that  this  Court  might,  under 
these  circumstances,  review  the  judg- 
ment of  the  sessions. 

But  that  the  judgment  was  not  to  be 
disturbed,  there  being  grounds  for  the 
finding. 

And  semble.  that  the  findinc  was 
right,  inasmuch  as  it  might  be  collected 
from  the  case  that  the  object  of  the 
parties  was  learning  and  teaching.  Rex 
r.Wuhford^itie. 

IV.  Settlement  by  hiring  and  service. 
What  constitutes  a  hiring  and  service. 
By  the  regulations  of  a  bridewell, 
the  turnkeys  were  to  be  appointed  by 
the  keeper,  but  the  appointment  was 
subject  to  the  approbation  and  con- 
firmation of  f  he  visiting  justices.  The 
keeper  might  suspend,  but  not  penna- 
nently  displace  them  without  the  au- 
thority of  the  visiting  justices.  They 
were  to  receive  their  salaries  from  the 
county  treasurer,  but  in  all  other  re- 
spects to  be  under  the  immediate  orders 
and  control  of  the  keeper : 

Held,  that  an  appointment  to  the 
place  of  turnkey,  and  discharge  of  its 
duties  under  the  above  regulations  at  a 
yearly  salary,  did  not  constitute  a  hiring 
and  service,  by  which  a  settlement 
could  be  gained.  Rex  v.  SpartkoU^  49 1. 
4  A  8         Y.  Settlement 
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V*  SetderocDt  by  renting  a  tenement 
1.  What  constitutes  occupation  and 

payment  of  rent. 

(1.)  Pauper  rented  a  house  at  84/.  a 
▼ear,  which  he  paid,  and  resided  in  the 
bouse  with  his  family.  He  was  in  the 
habit  of  taking  in  persons  to  sleep  in 
some  of  the  rooms,  letting  sometimes 
a  bed,  sometimes  half  a  bed,  generally 
by  the  night,  but  occasionally  for  a 
wedL,  in  which  case,  however,  the  bed 
only  was  let,  and  the  pauper  reserved 
the  right  of  putting  another  bed  into 
the  room.  The  lodgers  had  no  right 
to  the  rooms  by  day.  The  pauper  had 
constant  access  to,  and  control  over, 
the  whole  house,  and  kept  the  keys  of 
all  the  rooms : 

Held,  an  actual  occupation  of  the 
dwelling-house,  within  stat.  I  W.  4. 
c.  18.  #.  1.  RexY.  St.  GUes-in-the 
FiMi^  495. 

(8.)  Pauper  hired  a  house  and  lands, 
itom  Mkhaelmat  1838,  ioMickaelmat 
1835,  for  50/.,  and  entered  into  occu- 
pation at  MichaelmttM  1858.  In  Jtdy 
1835,  he  assigned  to  W,  all  his  debts, 
securities,  stock,  effects,  utensils  in 
trade,  household  goods,  furniture,  crops 
crowing  or  severed,  implements  of  hus- 
bandry, cattle,  live  and  dead  stock,  and 
all  other  personal  estate  and  effects,  to 
have,  hold,  and  take  the  said  monies, 
&C.,  live  and  dead  stock,  and  all  other 
the  premises  assigned,  to  H^.,  on  trust 
to  cultivate  the  lands  as  long  as  the 
crops  then  growing  should  remain,  and 
to  sell  the  stock,  crops,  &c.,and  receive 
the  amount  of  the  valuation  to  be 
made  as  between  outgoing  and  incom- 
ing tenant  at  quitting  the  land;  and 
lY.  was  to  be  possessed  of  the 'monies 
on  trust,  first,  to  pay  costs  and  charges, 
next  to  pay  the  rent,  taxes,  &c.,  which 
were  or  should  be  due  during  the  con- 
tinuance of  the  trusts,  and  next  to  pay 
creditors  of  the  pauper,  parties  to  the 
deed.  In  Augutt  1835,  W.  sold  the 
stock,  effects,  and  crops,  which  were 
cut  and  carried  away  by  the  purchasers ; 
and  afterwards  W.  paid  the  rent  for  the 
year,  out  of  the  produce  of  the  pro- 

a  assigned.    Pauper,  by  himself  or 
/,  occupied  the  house  till  Michael^ 
moM  1855. 

Held,  that  there  was  neither  an 
undivided  occupation  for  the  year,  nor 
a  payment  of  rent  by  the  pauper,  to 
satisfy  Stat.  1  IV.  4.  c.  18.  s.  I.;  and 


that  no  settlement  was  gained.    Ber 
r.  Pakefitid^e\2. 

8.  Completion  of  settlement  after  order 

of  removal. 

Pauper  hired  a  house  in  W.  at  17Z, 
per  annum,  for  a  year,  (1858,  1855\ 
and  resided  in  it,  and  occupied  it  for  a 
year.  A fter  the  expiration  of  the  year, 
while  some  rent  was  unpaid,. he  was 
removed  to  ^.  The  order  was  appealed 
against.  Pending  the  appeal,  the  pau- 
per returned  to  W.,  resided  in  the  house 
from  the  7th  of  December  1855,  to  the 
S7th  of  January  1834,  and  paid  the 
arrear  of  rent  due  for  the  expired  year. 
On  the  1st  of  January,  the  order  of 
removal  was,  upon  the  appod,  confirm- 
ed on  the  merits : 

Held,  that  the  pauper  gained  a  set- 
tlement'at  the  time  of  the  payment  of 
the  arrear,  and  that  the  confirmation  of 
the  order  of  removal  shewed  only  that 
he  had  not  completed  a  settlement  at 
the  time  of  the  order.  Rex  v.  WU- 
loughhy,  145. 

VI.  Effect  of  division  of  parish  into  dis- 
tricts upon  settlement. 

A  pauper  was  removed  by  order  of 
justices  to  the  parish  of  H,  (so  named 
m  the  order),  which  consisted  of  seve- 
ral townships,  maintaining  their  poor 
jointly.  Tne  order  was  acquiesced  in. 
Afterwards  one  of  the  townships,  O., 
separated  itself  from  the  parish,  under 
Stat.  15  &  14  Car.  8.  c.  18.  $.  81.,  and 
from  thenceforth  maintained  its  own 
poor.  The  pauper  was  subsequently 
removed  to  the  township  of  O.  (so 
named  in  the  order  of  removal]  fi^m 
the  parish  of  W.  On  appeal  against 
the  order  (the  respondents  having  put 
in  the  order  of  renioval  to  H.\  0. 
offered  evidence  that  the  pauper  was 
not  settled  in  that  particular  township, 
before  its  separation  from  U.  The 
sessions  rejected  the  evidence. 

Held,  Paiieton  J.  dubitante,  that  the 
former  order  upon  H.  was  not  conclu- 
sive against  O.  on  appeal  Hgainst  an 
order  directed  to  O.  as  a  distinct  town- 
ship ;  and  the  case  was  sent  back  to  be 
reheard.    Rex  v.  Oidbury,  167. 

VII.  What  constitutes  ^  a  cominc  to  in- 
habit" within  Stat.  15  &  14  Car.  8. 

On  a  case  sent  up  by  sessions,  it  was 
stated  that  the  pauper,  not  beiag  resi- 
dent at  the  parish  of  W^  was  cfaaiged 

by 
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by  a  woman  living  there  with  having 
gotten  her  with  child,  and  was  commits 
Ced*  to  the  county  jail  at  B.  for  want  of 
sureties ;  that  the  woman's  father  he- 
came  his  surety,  and  took  lod^ngs  for 
him  at  fT.,  to  which  the  pauper  re- 
moved, and  after  residing  there  a  week, 
married  the  woman,  became  chargeable 
in  about  a  week  after  his  marriage,  and 
was  removed  from  W,  to  H.  The 
lodgings  were  paid  for  by  the  woman's 
father.  The  case  then  stated  that,  on 
the  hearing  of  the  appeal  against  the 
order  of  removal,  the  respondents 
offered  to  prove  that  the  pauper  was 
settled  in  H.^  but  that  **tnp  sessions 
quashed  the  order,  on  the  ground  that 
the  pauper  had  not  come  to  inhabit  in 
W.  within  the  meaning  of  stat.  13 
&  14  Car.  2." 

Held,  by  Patteson  and  William  Js., 
that,  upon  this  statement,  it  sufficiently 
appeared  to  this  Court  that  the  pauper 
was  removable ;  and  the  order  of  ses- 
sions was  quashed,  and  the  case  sent 
back  to  be  reheard : 

Absente  Lord  Denman  C.  J.;  and 
dissentiente  CoUridse  J.,  on  the  ground 
that  the  sessions  had  negatived  the 
existence  of  an  intention  within  the 
statute,  and  were  not  necessarily  wrong 
as  to  the  fact.     Rex  v.  WoolpU,  205. 

VIII.  Removal. 

Of  Irish  pauper  under   stat.  3  &  4 

W.4.C.40. 

A  pauper,  bom  in  M,  in  England^ 
not  having  done  any  act  to  gain  a  set- 
tlement in  her  own  right,  and  being 
the  daughter  of  Irith  parents,  who  had 
gained  no  settlement  in  Etijgland^  was, 
at  the  a^e  of  eighteen,  delivered  of  a 
bastard,  m  her  lather's  house  in  S.^  in 
England^  where  she  resided  as  part  of 
his  lamily.  The  mother  of  the  pauper 
having  applied  to  S,  for  relief  for  the 
pauper  and  her  bastard  only  : 

Held  that,  under  stat.  3  &  4  IT.  4. 
c.  40.  #.  2.,  the  pauper  was  removeable 
to  Ireland^  and  not  to  M. ;  and  that 
stat.  4  &  5  M^  4.  r.  76.  (assuminjg  that 
it  defines  the  age  of  emancipation  to 
be  sixteen,  and  prevents  the  head  of  a 
family  from  becomine  chargeable  by 
relief  given  to  a  child  after  that  age) 
was  not  applicable,  inasmuch  as  it  ex- 
tends only  to  EngUih  and  Wekh  poor. 
Rex  Y.Mile  End  Old  Towth  196. 

IX.  Appeal  against  order  of  remo?«l. 
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1.  What  notice  to  be  given* 

The  act  for  amendment  of  the  Poor 
Law,  4  &  5  fT.  4.  c.  76.,  does  not,  in 
secu.  79.  and  81.,  alter  the  existing 
practice  of  sessions  as  to  the  time  for 
giving  notice  of  appeal  against  orders 
of  removal.  It  is  not  necessary,  by 
sect.  79.  that  notice  of  appeal  should 
be  given  within  twenty-one  days  after 
the  notice  of  removal  thereby  required ; 
nor,  by  sect.  81.,  that  notice  of  appeal 
should  be  given  fourteen  days  at  least 
before  the  sessions. 

The  statement  of  the  grounds  of 
appeal,  required  by  sect.  8I9  may  be 
delivered  before  the  notice  of  appeal. 
And,  if  delivered  with  an  erroneous 
notice  of  appeal,  it  is  nevertheless 
available,  if  a  good  notice  of  appeal, 
incorporating  such  statement  by  refer- 
ence, be  afterwards  served  in  proper 
time.    Rex  ▼.  Suffolk,  5 1 9. 

2.  Grounds  of  appeal,  when   to  be 
given.    Ante,  I. 

X.  Effect  of  order  of  removal  unappealed 
against.    Anti,  VI. 

XI.  Overseers. 

Power  to  lease  parish  property.  Land* 

lord  and  TenaHt,y. 
See  further.  Overseers, 

POWER. 

I.  Execution  of;   what  a  sufficient  at- 
testation. 

Lands  were  limited  to  such  uses,&c. 
as  L,  should  appoint  by  her  last  will 
and  testament  m  writing,  to  be  by  her 
signed,  sealed^  and  pMiAed,  in  the  pre* 
sence  of,  and  attested  by,  three  or  more 
credible  witnesses.  L.sipied  and  sealed 
an  instrument,  containing  an  appoint- 
ment, commencing  thus  : — ^"I,  L.,  do 
publish  and  declare  this  to  be  uiy  last 
will  and  testament;"  and  ending  thus : 
— '4  declare  this  only  to  be  my  last 
will  and  testament.  In  witness  where- 
of, I  have  to  this  my  last  will  and 
testament  set  my  hand  and  seal  the 
12th  day,  &c."  The  attestation  was  as 
follows  :—•«  Witness  C  B.,  E,  jB?., 
A.  B. :"  Held,  a  «>od  execution  of 
the  power,  on  the  face  of  the  instru- 
ment. 

The  will  being  more  than  thirty  vean 
old :  Held  that,  on  production  of  it  in 
the  above  form,  the  fact  of  the  attest- 
ation was  sufficiently  pro?ed,  though 
4  A  3  one 
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'  one  witness  was  still  alive  and  was  not 
called. 

Quaere,  Whether  in  general  public- 
ation be  essential  to  the  validity  of  a 
will?  Doedem.SpUiburyv.BurdeU^U 

II.  Lease  granted  under  a  power  given  by 
deed,  when  it  takes  effect  as  against 
parties  to  the  deed.    Mortgage,  IV. 

PRACTICE. 

I.  Amendment  of  rule  for  judgment. 
Mortgage,  IV. 

II.  Bail. 
What  must  be  stated  in  affidavit  to 

hold  to  bail. 

An  affidavit  to  hold  to  bail,  stating 
the  defendant  to  be  indebted  to  the 
plaintiff  for  money  had  and  received  by 
defendant  for  and  on  account  of  plain- 
tiff and  at  his  request,  but  not  adding 
that  it  was  received  to  plaintiff's  use, 
is  insufficient.    JCeiiy  v.  Cvrxon,  62S. 

III.  Certiorari. 
Recognizances  previous  to  removal  of 

indictment    Certiorari,  IV. 

IV.  Consolidation  of  actions.  Cofi#o£- 
daiiott, 

V.  CosU. 
1.  Of  amendment  of  rule  for  judg- 
ment.   Mortgage,  IV. 

a.  Defendant's  costs  in  ejectment,  how 

enforced.    Ejectment,  IV. 
Z.  O.  different  issues  in  a  cause.   Coitt, 

I.  5  ^2). 

4,  Under  interpleader  rule.  Inter^ 
pleader.  II. 

VI.  Criminal  information. 
On  application  of  person  who  has  taken 

out  warrant  against  party.    Inform^ 
ation.  Criminal,  I. 

VII.  Ejectment 
1 .  Stay  of  proceedings  in  second  action 

until  payment  of  costs  in  a  former 
one.    Ejectment,  IV. 

5.  Entry  of  verdict  on  second  demise 
after  execution  on  first.  Eject- 
ment^  III. 

3.  Striking  out  names  of  lessors  of 
plaintiff  at  instance  of  defendant. 
Ejectment,  U. 

VIII.  Execution. 
1.  Discharge  out  of  custody. 

(1).  For  debt  under  $ol.,  who  en- 
titled to.    Ejpeeution,  8. 
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(s).  For  irregularity  when  it  may  he, 
11.]  A  defendant  who  is  arrested 
on  the  lOth  of  June  on  a  ca.  sa., 
which  does  not  comply  with  the  rule 
of  Court,  HU.  8  &  3  &.  4.  (requiring 
the  place  of  defendant's  abode,  &c. 
to  be  indorsed!  is  too  late  in  ap- 
plying to  the  Court  in  Mickaeimae 
term  foilowinff,  to  be'  discharged 
on  the  ground  of  irrqcularity;  al- 
though he  swears  that  he  was  not 
aware  of  the  irresularity  until  the 
time  when  he  made  the  application. 
Tarber  v.  /VvnrA,  362. 

[8.]  If  a  defendant  be  taken  in 
execution  upon  a  ca.  sa.,  sued  out 
more  than  a  year  and  a  day  after 
the  judgment,  without  a  scire  facias, 
he  may  be  discfaai^ged  at  any  distance 
of  time,and  does  not  waive  the  objec- 
tion, however  long  he  may  remain 
in  custody.  Mortimer  ▼.  PmoU, 
365.  (n). 

2.  When  execution  creditor  compelled  y 
to  indemnify  sheriff.  Sker^,  VI. 

IX.  Irregularity,'  in  pleadings,  by  not 
complying  with  rules  of  Court,  how  to 
be  taken  advantage  of.    Fieu^  IV. 

X.  Judgment 

1.  Entry  of;  what  will  be  presumed 
Bher  verdict    Statute,  XlJl. 

2.  Entry  of,  nunc  pro  tunc. 
Under  the  rules  HU.  4  W.  4.  (Gene^ 

ral  Bulet  and  EeguUUiont,  3),  where 
plaintiff  has  obtained  a  verdict,  but  de- 
fendant has  obtmned  a  rule  nisi  for  a 
new  trial,  which  after  the  lapse  of  a 
year  has  been  discharged,  and  in  the 
meantime  defendant  has  died,  the 
Court  will  order  judgment  to  be  en- 
tered nunc  pro  tunc,  though  more 
than  two  terms  have  elapsed  since  the 
discharge  of  the  rule,  if  it  appear  that 
the  delay  was  occasioned  bv  taxation 
of  costs,  and  no  fault  be  specifically  im- 
puted to  tlie  plaintiff.  Bleweti  v.  Tre- 
gonning,  1002. 

3.  Non   obstante  veredicto,  when  it 
may  be.    Pieading,  VIII.  2. 

4.  On  criminal  conviction,  while  action 
pending.    Judgment,  III. 

XI.  Juror;  withdrawal  of,  on  trial. 
Right  of   plaintiff  to   bring   another 
action. 

On  a  trial  in  the  Exchequer,  a 
juror  was  withdrawn  by  consent 
Afterwards  plaintiff  sued  diefendant  in 

this 
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this  Court  for  the  same  cause  of  action. 
This  Court  stayed  the  proceedings  as 
being  contrary  to  good  faith. 

Although  the  plaintiff,  who  had  con- 
ducted the  first  cause  for  himself,  and 
was  not  a  lawyer,  deposed  that  he  did 
not  know  that  the  arrangement  would 
debar  him  from  bringing  a  second 
action,    Motcaii  v.  Lawion^  331. 

XII.  New  trial. 

1.  Oh  improper  admission  of  evidence. 
Trial,  New^  I. 

2.  For    misdirection   of   Judge   and 
verdict  against  evidence.    Pleadings 

XIII.  Nonsuit. 

Setting  aside  an  affidavit.     Nontmt, 

XIV.  Notice. 

Service  of,  at  house  of  party  in  his  ab- 
sence.   Notice^  IX. 

XV.  Particulars  of  demand. 

What  plaintiff  bound  to  insert.    Coits^ 

XVI.  Pleading,  time  for,  afler  praying 
oyer. 

If  a  defendant  obtiuns  an  order  call- 
ing on  plaintiff  to  give  security  for 
costs,  and  directing  that  defendant 
.  shall  have  seven  days  to  plead  af^er 
such  security  given,  and  defendant 
afterwards,  and  before  security  given, 
craves  oyer,  the  time  for  pleading  runs 
from  the  day  when  oprer  is  granted,  if 
subsequent  to  the  giving  of  security  or 
rescinding  of  the  order,  and  not,  in  that 
case,  from  the  time  when  such  security 
is  given  or  order  rescinded.  CahUi  v. 
Macdonald,  1004. 

XVII.  Process. 

Setting  aside  for  irregularity:  power 
of  Judge  at  chambers.  Judge,  III.  2. 

XVIII.  Prohibition. 

To  ecclesiastical  Court,  when  granted. 
ProhUnHarif  I. 

XIX.  Quo  Warranto. 
Application  for.     Quo  fVarranto, 

XX.  Record. 

Of  nisi  prius,  what  it  must  contain. 

Since  the  rule  {Hil,  4  W,  4.)  that 
the  entry  of  proceedings  on  the  record 
for  trial,  or  on  the  judgment  roll,  shall 
be  taken  to  be,  and  shall  be,  the  first 
entry  of  the  proceedings  upon  record, 
it  u  not  necessary  to  enter  upon  the 


nisi  prius  record  a  plea  in  abatement 
and  judgment  of  respondeat  ouster 
thereupon.      Pepper  ir.  Whalley,  90. 

XXI.  Sheriff. 

When  Court  will  interfere  for  hit 
protection.    Sheriff,  VI. 

XXII.  Similiter. 

Want  of,  when  cured.     Similiter, 

XXIII.  Stay  of  proceedings. 

When  Court  will  inter&re  to  enforce 

equitable  claim. 

A.  gave  a  promissory  note  to  B,  and 
C  jointly,  for  money  lent  to  him,  one 
half  b]^  each.  B,  died,  and  A*  took  out 
administration,  with  the  will  annexed, 
to  her  effects.  C.  sued  him  on  the 
note.  C  was  a  legatee,  and  was 
charged  by  A,  which  having  goods  of 
the  testatrix  in  her  hands.  On  motion 
to  stay  proceedings  in  the  action,  upon 
A.  paj^ing  half  the  principal  and  inter- 
est of'^the  note  into  Court,  and  giving 

0.  a  discharge  for  the  residue : 

Held,  that  the  case  was  not  one  in 
which  this  Court,  by  virtue  of  its  equi- 
table jurisdiction,  could  interfere. 
Barlow  ▼.  Leedi,  66. 

XXIV.  Taiation. 

1.  Of  Attorney's  bill.     Attorney,  IV. 

2.  Of  costs:  power  of  Court  over. 
CoiU,  I. 

XXV.  Verdict. 

1.  In  ejectment.    See  Ejectment,  III. 

2.  Discnarging  jury  from  giving  ver- 
dict.    Verdict,  11. 

3.  What  will  be  presumed  af^er  ver- 
dict. Pleading,  VIII.  1.  StatuU, 
XLII. 

PRESCRIPTION. 

Enjoyment  of  right  of  way  for  20  or  4(  • 
years  under  st.  2&3  W.  4.  e.  '"!.: 
pleading  and  evidence  relating  to.  See 
Pleading,  VI. ;  Evidence,  IX.  2. 

PRESUMPTION. 

I.  Of  cause  of  action,  after  verdict. 
P^a</tf^,VIII.  1. 

II.  Of  notice  previous  to  binding  of  parish 
apprentice,  after  service  under  inden- 
ture.   Poor,  III.  2. 

III.  Of  proper  stamp,  on  instrument  not 
producea.    Auumptit,  II.  2. 

4  A  4  PRINCIPAL 


10«4    PRINaPAL  AND  AGENT. 


PRINCIPAL  AND  AGENT. 

I.  How  far  auctioneer  agent  of  vendor 
and  vendee.    Vendor  and  Vendee^  IV. 

II.  Notice  to  principal,  how  far  notice  to 
agent.    Bankrupt^  I. 

III.  How  far  Bank  of  England  identi- 
fied with  transactions  of  branch  banks. 
Bankrupt^  I. 

PRISONER. 

In  civil  execution,  discharge  of.  Practice, 
VIII.  1.;  Executkniy  II. 

PROCESS. 

Setting  aside  for  irregularity:  power  of 
Judge  at  chambers.    Judge,  III.  2. 

PROHIBITION. 

I.  To  Ecclesiastical  Court,  to  stay  pro- 
ceedings for  enforcing  church-rate. 

Stat.  S3  G.  3.  c.  127. «.  7.,  which 
gives  power  to  a  justice  to  enforce  the 
payment  of  a  sum  under  10/.  due  upon 
a  church-rate,  where  the  validity  of 
the  rate  has  not  been  questioned,  nor 
the  liability  of  the  party,  takes  away 
the  jurisdiction  of  the  Ecclesiastical 
Court  in  such  cases. 

But,  if  the  validity  or  liability  be  in 
question,  the  Ecclesiastical  Courts  have 
jurisdiction,  though  the  party  has  not 
been  summoned  before  a  justice. 

Therefore,  where  a  party,  not  having 
been  summoned  before  a  justice,  was 
libelled  in  the  Consistorv  Court  for  a 
sum  which,  on  the  face  ot  the  pro(!eed- 
ings,  was  less  than  10/.,  due  upon  a 
church-rate,  and  sentence  was  given 
against  him,  this  Court  refused  to  grant 
a  prohibition,  upon  the  ground  that 
the  validity  of  the  rate  was  questioned 
in  the  proceedings  in  the  Ecclesiastical 
Courts. 

And  afterwards  it  appearing,  by  more 
particular  reference  to  the  pleadings 
themselves,  that  they  did  not  disclose 
whether  or  not  the  validity  was  ques- 
tioned, this  Court  held  that  that  cir- 
cumstance alone  did  not  authorise  it 
to  issue  a  prohibition. 

Semble,  that  the  Consistorv  Court 
of  the  Bishop,  the  Court  of  Arches,  and 
the  Court  of  Delegates,  are  superior 
courts ;  and  that  after  sentence,  unless 
defect  of  jurisdiction  be  apparent  on 
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the  proceedings  therein,  it  will  not  be 
intended. 

Semble,  that  on  a  motion  for  probiln- 
tion  as  above,  this  Court  will  took  only 
to  the  proceedings  in  the  Ecclesiastical 
Court,  and  not  to  affidavits,  for  the 
purpose  of  ascertaining  whether  the 
validity  of  the  rate  was  there  ques- 
tioned.   RieketU  v.  Bodenkam,  433. 

II.  Power  to  plead  several  pleas.  Piead- 
i«g.  V.  9. 

PROMISSORY  NOTE. 

See  Bills  of  Exchange  and  Prcmutory 
Notes, 

PROSECUTION. 

In  what  cases  prosecutor  pro  rege  de- 
prived of  certiorari.    Certiorari,  I. 

PROTEST. 

Of  non-payment  of  foreign  bill,  how 
notice  to  be  gi?en.  BiMs  if  Exikange 
and  Promissory  Notes,  IV. 

PUBLICATION. 
Whether  necessary  to  a  will.    Power,  I. 

PURCHASER. 
See  Vendor  and  Vendee, 

QUO  WARRANTO. 

Application  for:  what  affidavits  receiv- 
able. 

The  Court  will  receive,  in  support 
of  an  application  for  a  quo  warraoto, 
the  affidavit  of  a  person  who  is  him- 
self estopped  from  being  a  relator,  if 
the  motion  is  made  by  a  rektor  pro- 
perly Qualified ;  although  the  complete 
ground  of  the  application  appean  only 
from  the  affidavit  of  the  party  estopped. 
Bex  V.  Brame,  664. 

RAILWAY. 

Compensation  under  local  act.  SttdwU, 
XLVI. 

RATE. 

I.  Church  rate 

1.  For  what  purposes  it  may  be  made* 
Mandamus,  II.  5. 

2.  Validity  of,  how  Court  will  jo4ge 
of.    Prohibition,  L 

t.  Liability 
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9.  Liability  to. 

Held,  that  the  mere  fact  of  a  district 
in  a  pariikh  having  kept  ^  up  a  chapel 
of  its  own  without  coming  on  the 
parish  rates  did  not  shew  a  custom  in 
such  dibtrict  to  maintain  its  chapel  by 
rates  levied  on  its  own  inhabitants. 
Craven  v.  Sandenon^  666.  (Sec  whole 
placitum,  Evidence^  XV.  3.1 

4.  Power  of  Ecclesiastical  Court  to 
enforce  rate.    ProhibiiUm^  1. 

5.  Mandamus  to  Justices  to  enforce 
payment.-   Mandamus,  11.  5. 

6.  Appeal  against  order  of  Justices  for 
payment:  to  whom  notice  to  be 
^ven. 

A  party  appealing  against  an  order 
of  justices  fur  payment  of  a  church 
rate,  under  stat.  53  G.  5.  e.  127.  #.  7., 
need  not  give  notice  of  appeal  to  the 
justices  making  the  order;  it  is  suffi- 
cient to  give  it  to  the  churchwardens. 

And,  if  such  notice  to  the  justices 
were  necessary,  service  of  it  U|)on  one 
of  the  justices  would  suffice.  Rex  v. 
JttsHees  of  Siajbrdi/ure,  842. 

11.  Poor  rate.    See  Poor^  I. 

RECOGNIZANCES. 

Previous  to  removal  of  indictment,  when 
enforced.    Certiorari,  IV. 


RECORD. 

OfNisiPrius.  Entry  of  pleadings.  Prao 
/ice,  XX. 

REFUSAL. 

By  party  arrested,  to  name  a  dwelling- 
house,  what  amounts  to.    Sheriff,  I.  1. 

REL£AS£«. 

Of  witness;  what  will  restore  compe- 
tency.   Effidence,  VII.  2.  (1.) 

REMOVAL. 
Of  Poor.    See  Poor,  VIII.— X. 

REPLEVIN. 

L  Duty  of  Sheriff  as  to  ascertuning  suf- 
ficiency of  sureties  in  replevin  bond. 
Sheriffs  I.  2. 

II.  Costs  of  diffifrent  issues.    CosU,  I. 

5.(2.) 


REVERSION. 

I.  Nature  of  reversionary  interest  of 
trustees  of  a  term.    Mortgage,  IV. 

II.  For  what  breaches  of  contract  rever- 
sioner may  maintain  action  a^^ainst 
tenant  in  possesbion.  Landlord  and 
Tenant,  VI. 

RIVER. 

Nuisance  to  navigable  river,  what  amounts 
to.    Nvuanee. 

RULE  OF  COURT. 

I.  Hil.  2  &  3  G.  4.  Discharge  from 
irregular  ca.  sa.  Practice^  VIIL  1. 
(2.)[1.] 

II.  Mie.  2  W.  4.  I.  74.  Costs  of  dif- 
ferent issues.    Co9t9, 1.  3,  (2.) 

m.  Jftc.  5  W.  4.  Form  of  declaration* 
Pleading,  IV.  1. 

IV.  HU.  4  IV.  4. 

1.  Entry  of  pleadings  on  Nisi  Prius 
Record.    Practice,  XX. 

2.  Entry  of  judgment  nunc  pro  tunc. 
Practice,  X.  2. 

5.  Defence  under  general  issue.  Plead' 
i»g,V.  1. 

V.  HiLsW.A. 

1.  Reguladnp  holidays,  745. 

2.  Examination  and  admission  of  at- 
tornies,  744. 

5.  Re-admission  of  attorney.   AUomey, 
IL  2. 

VI.  Eatt.  6  W.  4.  Examination  of  at- 
torneys, 767,  768. 

SALE. 
See  Vendor  and  Vendee. 

SCIRE  FACIAS. 

Plea  to  t  how  far  it  most  shew  that  same 
defence  could  not  have  been  pleaded 
to  original  action.    Pleading,  \.  lo. 

SECURITY. 

For  Costs;  time  for  pleading.  Prao' 
tice,Xn. 


SEISIN. 

Unity  of,  effect  in  extinguishing  right  of 
way.     FKoy,  l. 

SESSIONS. 
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SESSIONS. 

Court  nfQnartfirfirnirinnn 

1.  When  Court  of  K.  B.  will  judge  as 

to  correctness  of  inference  from  facts 

drawn  by  Sessions.    Poor,  III.  4.  (2.) 

and  VII. 
S.    Practice  of,  as  to  notice  of  appeals, 

how  far  aflected  by  st.  4  &  5  W. 

4.  c.  76.     Poor^  IX.  I. 

SET  OFF. 

I.  Plea  of;  how  far  it  must  shew  a  larger 
sum  than  that  against  which  it  pro- 
fesses to  be  a  set  off.  Pleading,  V,  4. 

II.  Whether  Court  will  order  stay  of 
proceedings  on  statement  of  equitable 
setoff.    Practice,— XXIII. 

SETTLEMENT. 
Of  poor.    See  Poor,  III.— VI. 

SHERIFF. 

I.  Duty  of. 

1.  Taking  party  to  a  dwelling-house 

on  arrest. 

In  an  action  against  the  sheriff,  for  a 
penalty  under  stat.  98  Q,  S.  c.  S6.  m. 
1 2, 1,  for  takine  plaintiff  when  arrested, 
within  twenty-four  hours,  to  prison,  the 
plaintiff  not  having  refused  to  be  car- 
ried to  a  safe  and  convenient  dwellinff- 
house  of  her  own  nomination,  defend- 
ant  pleaded  that  he  informed  plaintiff 
that  she  mij^ht  be  carried  to  a  safe,  &c.; 
that  plaintiff  thereupon  consented  to 
be  carried  to  the  dwelling  hou^  of  L.; 
that  defendant  carried  her  thither  ac- 
cordingly, and  offered  to  permit  her  to 
remain  there  for  the  rest  of  the  twenty- 
four  hours,  but  the  plaintiff  then  re- 
quested to  be  taken  to  prison : 

Held,  on  motion  for  judgment  non 
obstante  veredicto,  a  good  plea,  the 
circumstances  being  equivalent  to  a 
refusal: 

Held,  also,  issue  being  joined  on  the 
allegation  of  the  consent  to  eo  to  L,*t 
house,  that  the  consent  to  be  proved 
was  not  such  consent  as  a  person  would 
give  who  had  the  option  of  being  at 
large;  but  that  the  question  was,  whe- 
ther plaintiff  consented  to  go  to  the 
particular  house,  as  a  person  would 
42onsent,  who  was  obligea  to  be  in  con- 
finement somewhere : 

Held»  also,  that  the  fact  of  sheriff 
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suggesting  L.*%  house,  did  not  prevent 
the  consent  from  bdog  free,  within  die 
meaning  of  the  issue. 

The  sheriff  is  intitled  to  exercise  a 
reasonable  discretion  in  determining 
whether  a  house,  nominated  by  a  pri- 
soner under  arrest,  as  a  safe  and  con- 
venient dwelling-house,  be  a  safe  house 
for  the  custody  of  the  prisoner. 

If  a  prisoner  request  to  be  taken  to 
a  house  for  the  purpose  only  of  con- 
sulting a  person  there,  tliat  is  not  a 
nomination  of  a  house  within  the  sta- 
tute.   SUk  V.  Humphciy,  959, 

2.  Discretion  as  to  sureties  in  replevin 

bond. 

In  taking  sureties  in  a  replevin  bond, 
the  sheriff  is  to  exercise  a  reasonable 
discretion  in  deciding  upon  their  suffi- 
cient;  and,  in  an  acuon  for  taking 
insufficient  sureties,  it  is  for  the  jury  to 
decide  whether  he  has  used  such  dis- 
cretion or  not. 

The  sheriff  or  replevin  clerk  is  not 
bound  to  go  out  of  the  office  to  make 
inquiries;  but,  if  the  sureties  are  un- 
known to  him,  he  ought  to  require 
information,  beyond  their  own  state- 
ment, as  to  their  sufficiency. 

Where  persons  of  respectable  ap- 
pearance are  brought  to  the  replevin 
clerk  as  sureties  by  the  attorney's  clerk 
on  behalf  of  the  party  replevying,  their 
circumstances  being  unkndwn  both  to 
the  attorney's  clerk  and  to  the  replevin 
clerk,  and  the  latter  causes  the  sureties 
to  make  affidarit  in  detail  as  to  their 
sufficiency,  with  which  he  is  satisfied, 
and.  an  action  is  afterwards  brought 
against  the  sheriff  for  taking  insufficient 
sureties,  the  juiy  may  properly  fold 
that  the  inquiry  made  does  not  excuse 
the  sheriff. 

On  the  trial  of  such  an  action,  the 
bond,  but  not  its  amount,  being  ad- 
mitted on  the  pleadings^  evidence  was 
g^ne  into  on  both  sides,  upon  the  ques- 
tion whether  or  not,  under  the  drcnm- 
stances  above  stated,  the  replerin  clerk 
had  used  reasonable  caution.  The  re- 
plevin bond  was  referred  to  by  both 
parties  during  the  trial,  and  was  stated 
to  have  been  taken  in  double  the  value 
of  the  goods ;  and  it  was  in  court,  ready 
to  be  produced ;  but,  by  an  oversight 
the  plaintiff  did  not  formally  put  it  in, 
nor  was  it  expressly  noticed  as  a  part 
of  the  evidence  in  the  cause,  till  a  ver- 
dict 
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diet  had  been  given  for  the  plaintiff! 
The  Judge  stating  to  the  Court  that  he 
considered  it  as  in  effect  put  in :  Held, 
on  motion  to  enter  a  verdict  for  nomi- 
nal damages  for  want  of  proof  of  the 
bond,  or  other  evidence  of  the  value 
of  the  goods,  that  the  bond  must  be 
considered  as  having  been  in  effect 
proved  at  the  trial. 

In  an  action  against  the  sheriff  for 
taking  insufficient  sureties  in  a  replevin 
bond,  the  penalty  of  the  bond  is  the 
limit  of  damages.  Jeffery  v.  Battard^ 
823. 

3.  Proceeding  to  sale  under  writ  of  ex- 
ecution.   PotU  VI. 

II.  When  entitled  to  indemnity  from  ex- 
ecution creditor.    Post^  VI. 

III.  What  discretion  sheriff  has  as  to  de- 
termining house  to  which  to  take  party 
on  arrest.    An£h,l,  1. 

IV.  What  amounts  to  consent  and  refusal 
by  party  arrested  to  name  a  dwelling- 
house  to  which  to  be  taken.  AtUe^  1. 1. 

V.  What  amounts  to  a  nomination  of  a 
dwelling-house  by  party  arrested.  Antt, 
1. 1. 

VI.  When  Court  will  interfere  for  his 
protection  under  Interpleader  Act. 

Under  $.  6.  of  the  Interpleader  Act, 
1  &  2  ^.  4.  c.  58.,  the  Court  will  not 
make  a  rule  for  the  protection  of 
sheriff  who  has  levied  under  a .  fi. 
fa.,  merely  because  a  partner  of  the 
debtor  has  given  notice  tq  the  sheriff 
to  quit  possession  on  the  ground  that 
the  goods  are  partnership  property, 
and  that  the  debtor  has  no  beneficial 
interest  in  them,  being  indebted  to  the 
firm  beyond  the  amount  ot  his  share  in 
the  effects. 

The  sheriff's  duty  is  to  sell  the  share, 
though  he  may  not  be  able  to  ascertain 
the  amount  of  actual  interest. 

But  the  Court  will,  in  the  above  case, 
interfere  under  the  act  for  the  sheriff^s 
protection,  if  the  creditor  disputes  the 
partnership. 

And  where  the  creditor,  having  ap- 
peared under  the  interpleader  rule  and 
not  contested  the  partnership,  where- 
u|ion  the  rule  was  dismissed,  afterwards 
refused  to  admit  it,  and  ruled  the  sheriff 
to  return  the  writ,  the  Court  enlaiged 
the  latter  rule  till  the  creditor  should 
indemnify  the  sheriff.  Helmet  y.Mcntxe, 
187. 


VII.  Money  paid  to,  on  arrest,  when  re- 
coverable back. 

A  certificated  bankrupt,  being  ^ar- 
rested on  a  ca.  sa.  for  a  debt  proveable 
under  the  commisaion,  paid  tne  money 
under  a  protest,  stating  his  bankruptcy 
and  certificate,  and  warning  the  sheriff 
that  he  should  apply  to  the  Court  to 
have  the  money  paid  back : 

Held,  that  this  was  not  such  a  pay» 
ment  of  money  under  legal  process, 
with  knowledge  of  the  fiicts,  as  pre- 
cluded the  bankrupt  from  recovering 
back  the  money.  Pi^e  v.  Chapman^ 
564. 

VIII.  Damages  in  action  against,  for  taking 
insufficient  sureties.    Ani^^  I.  S. 

SIMILITER. 

Omission  of,  in  record,  effect  of. 

To  an  action  of  trespass  for  false 
imprisonment,  defendant  pleaded  leave 
and  licence;  to  which  the  plaintiff  re- 
plied de  injuria,  concluding  to  the 
country,  without  an  "&c.;"  and  no 
issue  was  joined  on  this.  There  were 
also  pleas  of  justification,  under  claims 
to  detain  the  plaintiff  till  he  made  cer- 
tain payments,  which  pleas  were  replied 
to,  and  issues  ioined  on  the  replication : 
Held,  that  the  defendant  could  not 
take  advantage  of  the  informality,  after 
trial  and  verdict  for  the  plaintiff.  Spen^ 
cer  V.  Hamertorif  419. 

STAMP. 

I.  Ad  valorem  stamp,  under  st.  55  G.  3^ 
e,  184.;  how  value  estimated.  Aitwmp' 
tit,  II.  2. 

II.  On  an  instrument  already  stamped  ai» 
and  purporting  to  be,  an  uistrument  of 
a  different  kind. 

An  instrument  which,  in  other  re- 
spects, was  a  promissory  note,  and  had 
been  properly  stamped  as  such  before 
making,  contained  in  the  body  of  it  a 
memorandum  that  the  maker  had  de- 
posited certain  title  deeds  with  the 
payee  as  a  collateral  security.  After 
It  was  made^  it  was  stajiiped  with  a 
proper  mortgage  stamp  on  payment  of 
the  penalty. 

Held,  that  this  waa  an  assignable 
promissory  note  under  stat.  3  &  4  Ann* 
c,  9. «.  1.,  and  that  it  might  be  sued  on 
by  an  indorsee,  though  the  mort^ige 
stamp  was  put  on  after  the  making, 

and 
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and  though  there  was  no  assignment 
itamp. 

If  an  instniment  contwning  a  mort- 
gnge  he  also  a  promissory  note,  it  may 
sttTl  be  stamped  with  a  mortgage  stamp» 
after  the  execution,  provided  it  has  a 
promissory  note  stamp  on  it  at  the  time 
It  is  executed.    fVi$e  v.  Charlton,  786. 

III.  Evidence  relating  to. 

1.  When  document  not  produced  will 
be  presumed  to  be  properly  stamped. 
AsiuwipsUt  11.  S. 
S.  How  far  unstamped  instrument  may 
be   referred   to,   and  incorporated 
with   stamped  one.    Landlord  and 
Tenant,  I. 
5.  Agreement  for  what  purposes  ad- 
missible without  stamp. 
Under  Lord  Tenierden^s  act,  9  G.  4. 
c,  1 4.  s,  8.,  the  following  memoran- 
dum,-»"  I  acknowledge  to  owe  M. 
5€Ly  which  I  agree  to  pay  him  as  soon 
as  my  drcumstances  will  permit,"  —  is 
exempt  from  stamp  duty,  as  a  writing 
made  necessary  bv  that  statute,  pro- 
vided it  be  put  in  for  the  mere  purpose 
of  barrinff  the  Statute  of  Limitations, 
the  debt  itself  being  proved  by  other 
evidence.    Morrit  v.  Dtron,  845. 

4.  Old  lease  whether  admissible  to 
prove  terms  of  subsequent  holding 
without  stamp.    Evidence,  XII. 

STATUTE. 

Fixst:  Decisions  on  particular  public 
and  general,  statutes. 

I.  45  Eliz.  c.  2.  (Poor]  t.  19.,  how  far 
affected  by  new  rules  of  pleading. 
Pleadingly.  1. 

n.  45  Eliz.  c.  6.  (Costs.)  Judge's  certifi- 
cate, how  far  conclusive.     Coitt,  VI. 

III.  21  Jac.  1.  c.  16.  (Limitation  of  ac- 
tions.) 

1.  Unliquidated  dama|^. 
Assumpsit  for  unliquidated  damages 

is  within  the  saving  clause  in  sect.  7.  of 
the  Statute  of  Limitations,  21  Jae.  1. 
c.  16.  Piggott  V.  Ruth^  912.  (See 
remainder  of  placitum,  Pott^  III.  2.^ 

2.  Imprisonment,  what  bars  operation 
of  statute. 

If  a  party,  who  is  in  prison  when  the 
cause  of  action  accrues,  commences  an 
action  after  the  six  years  have  elapsed, 
but  during  the  continuance  of  the  im- 
prisonment, the  operation  of  the  statute  i 


is  barred  by  the  saving  clause  in  sect.  7. 
PSgaoU  V.  Rvik,  912.   (See  remainder 
of  placitum,  Ant^,  HI.  1.) 
9.  Plea  under,  how  far  it  must  confiess 
cause  of  action.    Pleading,  V.  3. 

IV.  13  &  14  Car.  2.  c.  12.  (Poor.)  What 
constitutes  a  ^  coming  to  inhabit" 
within  a  parish.    Poor,  VII. 

V.  5  &  4  Ann.  e.  9.  (Promissory  notes). 
What  constitutes  a  note.    Stamp,  II. 

VI.  4  Ann,  c.  16.  (Pleading  several 
matters.) '  Costs  of  issues  how  aflected 
by  Gen.  Rule,  Hil.  2  W.  4. 1.  74.  Cotis, 
I.  3.  (2.) 

VII.  8  Ann.c.  9.  (Indenture  of  Appren- 
ticeship.) 

1.  Execution    of  Indenture.      Poor, 

in.  S. 

2.  What  must  be  stated  in  Indenture. 
Poor,  ni.  1. 

Vin.  7  G.  2.  e,  20.  (Redemption  of 
mortgages.)  Re-conveyance  of  mort- 
gaged property  to  mortgagor.     3forr- 

gage,y. 

IX.  U  G.  2.  c.  19.  Landlords  and 
Tenants.)  What  constitutes  a  heredi- 
tament within  sec.  14.  Landlord 
and  Tenant,  XI. 

X.  17  G.  2.  e.  5.  (Poor  rates.) 

1.  Inspection  of  poor  rates. 
(1.)  Who  entitled  to. 

In  debt  for  a  penalty,  on  stat  n  G. 

2.  r.  3.  s.  3.,  for  not  permitting  the  in- 
spection of  a  poor  rate,  the  declaration 
described  the  pbintifF  as  ''an  inha- 
bitant of  the  [larish : " 

Held,  that  this  sufficiently  shewed 
that  he  was  a  party  agcrieved. 

The  declaration  described  thedefend- 
ant  as  "assistant  overseer"  in  the 
perish,  and  alleged  that  he,  as  such 
assistant  overseer,  had  the  rate  in  his 
possession :  Held,  that  this  sufficiently 
shewed  his  duty  and  liability. 

Plea,  that  the  plaintiff  had  no  right 
to  inspect  the  rate,  it  not  being  a  sub- 
sisting rate,  or  such  a  rate  as  he  was 
entitled  to  inspect : 

Held,  bad  on  general  demnrrer. 

Conceded,  that  no  answer  was  fur- 
nished by  pleas  stating  facts  which 
shewed  that  the  time  for  appealing 
agmnst  the  rate  had  elapsed  bcSfore  the 
request  to  inspect  was  made.  Bmtekd- 
dor  V.  Hodges,  592« 

(«.)To 
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(8.)  To  what  rates  applicable.   Jni^ 

2.  What  sufficient  averment  on  plead- 
ings of  party  being  agrieved.  Antd, 
1.(10 

XI.  59  G.  8.  c.  28.    (Lords'  Act) 

1.  Service  of  notice  under.  Notice^ 
IX.  1.  (1.)  ^         ^     ... 

2.  Taking  party  arrested  to  a  dwelling 
house.    Sheriff,  I.  1. 

XII.  5  G.  5.  c.  46.   (Stamps.)    Execu- 
tion  of  Indenture.    Poor,  III.  3. 

XIII.  13  G.  3.  c.  78.    (Highways.) 

1.  In  what  it  differs  from  st.  55  G,  3. 
C.68.    H^Awoy,  VII.  3.  (2.) 

2.  Order  of  Justices  under  #.  17.,  what 
it  must  state.    Highway,  VII.  3.  (2.) 

3.  Surveyor's  assessment,  under «.  50. 
and  45.,  how  to  be  pleaded.  Plead- 
ing, IX. 

XIV.  35  G.  3.  c.  101.  (Removal  of 
paupers.)  Expenses  of  pauper  after 
suspended  order  of  removal.    Poor^  II. 

XV.  A\  G.  5.  c.  109.  (Inclosure.) 
Liability  to  repair  highway.  Highway, 
V.  1. 

XVI.  43  G.  3.  c.  46.  (Frivolous  ar- 
rests.)  Defendant's  costs;  what  will 
be  presumed  after  verdict.  Pleading^ 
Vlll.  1. 

XVII.  48  G.  3.  c.  123.  (Imprison- 
ment for  small  debts.)  Discharge  of 
prisoner.    Execution^  2. 

XVUI.  50  a  3.  c.  117.  (Public  sala- 
ries  and  pensions.)  Superannuation 
allowance  under.    Mandamux,  II.  1. 

XIX.  53  G,  3.  c.  127.    (Church  rates.) 

1.  Appeal  against  order  for  payment  of 
rate,  to  whom  notice  to  be  given.  1 
BaU,L6, 

2.  Enforcing  payment  of  rate.  Man" 
damia,  II.  5. ;  Prohibition,  I. 

XX.  55G.3.tf.68.  (Highways.)  What 
order  of  Justices  for  stopping  up  high- 
way must  state.  Highway,  VlL  5.  (2.) 
VlL  4. 

XXL  55  G.  3.  C.164.  (Stamo.)  Stamp 
on  assignment*    AtsumptU,  Jl.  2. 

XXII.  56  Geo.5.c,  189.  (PariRh  appren- 
tice.) Notice  previous  to  binding  of 
apprentice.    Poor,  III.  «.  (1.) 

XXIII.  59  G.  3.  e.  12.  (Poor.)  Effect 
of,  in  vesting  parish  property.  Land- 
lord  €Md  TenmU^  V. 


XXIV.  3  G.  4.  c.  113.  (Public  salaries 
and  pensions.)  Superannuation  allow- 
ance. Mandamus,  il.  1.,   II.  2. 

XXV.  6  G.  4.  c.  16.  (BankrupU.) 

1.  Sec.  72. 
(1.)  Reputed  ownership.  Fendorand 

Vendee,  11. 

(2.)  Order  and  disposition  of  bank- 
rupt.    Vendor  and  Vendee,  I. 

2.  Sec.  82. 
(l.)  What  payments  protected  by. 

Bankrupt,  I. 

(2.)  What  sufficient  notice  within. 
Bankrupt,  I. 

XXVI.  7  G.  4.  c.  46.  (Bank  of 
England.)  How  far  bank  identified 
with  transactions  of  branch  banks. 
Bankrvpt,  I. 

XXVII.  7  G.  4.  e.  37.  (Insolvent 
debtors.)  Recovery  of  proceeds  of 
illegal  execution.  Pleading,  L  5.  (4.) 
[2.] 

XXVIII.  9  G.  4.  c.  14.  (Limitation  of 
actions.) 

1.  What  amounts  to  part  pavment. 
Where  it  has  been  agreed  between 

debtor  and  creditor  that  the  latter 
shall  receive  goods  in  reduction  of 
his  demand,  the  delivery  of  such  goods 
operates  as  a  payment  within  stat. 
9  G.  4.C.  14. «.  1 .,  to  bar  the  Statute  of 
Limitations.  Hooper  y.  Stephens^  71. 
See  also  Evidence,  XV.  2.  C2.) 

2.  Memorandum  in  writing ;   how  far 
stamp  necessary.    Stamp,  III.  3. 

XXIX.  9     G. 


.--.—.  .,  ^.4.  e,  31.  (Offences 
against  the  person.)  Form  of  con- 
viction under.    Conviction,  I. 

XXX.  I  W.  4.  c.  18.  (Settlement  by 
renting  tenement.)  Occupation  and 
payment  of  rent.    Poor,  V.  1 . 

XXXI.  1  W.  4.  e.  21.  (Prohibition  and 
Mandamus.) 

Power  to  plead  several  pleas  in  prohi- 
bition.   Pleadittg,  V.  9. 

XXXII.  I  &  2  FT.  4.  c.  59.  (Game.)  Con- 
viction under.    Conviction,  II. 

XXXI  n.  1  &  2  W.  4.  c.  SB.  (Inter- 
pleader.) See  Sheriff,YL ;  Interpleader, 

XXXIV.  2  W.  4.  c.  39.  (Uniformity  of 
process.)  Whether  it  applies  to  causes 
from  inferior  (Jourts.    Pleading,  IV.  I. 

XXXV.  2  at  3  FF.  4.  c.  71.  (Prescription.) 

1.  Construction 
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I.  Cottttrnctsan  of  sects,  s  &  5,  as  to 
'*  eojoymeat  as  of  right."    Pieading^ 

S.  How  licence  to  a  plea  of  40  years 
enjoyment  shall  be  pleaded.   Plead* 

w.Vl. 
3.  What  may  be  given  in  evidence  to 

shew, 

(1).  User.    Evidence,  IX.  2. 

(2).  Interruption  of  user.  Plead' 
ing,  VI. 

XXXVI.  5&  4  W.  4.  c.  40.  (Irish  paupers.) 
Removal  of  pauper.    Poor,  VIII. 

XXXVII.  3&4W.^.e.  42.  (Amendment 
of  the  Law.) 

1.  Who  rendered  competent  witnesses 
by  sect.  26.    Evidence,  VII.  2.  (1.) 

2.  Defence  under  general  issue,  when 
not  aifiKSted  by  rules  of  Court.  Pleads 
ing.y.l. 

XXXVIII.  4&SW.4.C.  76.  (Poor.) 

1.  How  far  applicable  to  Irish  pauper. 
Poor,  VIII. 

2.  Notice  and  grounds  of  appeal,  under 
sects.  79  Jfe  8  L    Poor,  IX.  1. 

XXXIX.  S&6W.4.  c.  55.  (Removal 
of  indictments.)  Removal  by  one  of 
several  defendants;  its  effect.  Cer- 
liorari,  IV. 

XL.  8&6  lV.4.e.  59.  (Cruelty  to  ani- 
mals.)   What  is  a  matter  done  within. 

A  hired  driver  of  a  cabriolet  having 
brought  home  the  horse,  apparently 
much  ill-used  by  him,  the  owner's  son 
(in  the  owner's  absence)  called  in  a 
policeman,  and  told  him  that  the  driver 
nad  ill-used  the  horse.  The  policeman 
said  that,  if  the  complainant  charged 
the  driver  with  cruelty  to  the  horse,  he 
would  take  htm  into  custodv ;  the  com- 
plainant said,  **  I  do ;"  and  the  police- 
man apprehended  the  driver,  under 
Stat.  5  &  6  iV.4.e.  59.  #.9. 

Held,  that  the  complainant  must  be 
considered,  not  as  a  party  giving  in- 
formation to  the  officer,  in  cpnsequence 
of  which  he  was  arrested,  but  as  a 
principal  causing  the  arrest  to  be  made; 
and  that  he  was  not  entitled  to  notice 
of  action,  which  the  statute  requires  to 
be  i^iven  to  persons  sued  for  anvthing 
done  in  pursuance  of  it.  Hopkins  v. 
Crowe,  774. 

XLI.  5  &  6  ^.  4.  c.  76.  (Municipal  Cor- 
porations.) 


K  Right  of  boigesies  to  inspect  voting 

papers.     Corporation,  III. 
2.  E^ect  of,  on  jurisdiction  of  Justices. 

By  Stat.  9  &  5  W.4.  e.  64.  s,  56. 
sched.  (O.}  30.,  C3ifton  is  made  a  part 
of  the  parliamentary  borough  of  Bruiolt 
which  is  a  county  of  itselC  Except  so 
(nr  as  that  act  operated,  it  was  in  the 
county  of  Gloucater  :  Held  that,  after 
the  passing  of  the  Corporation  Act, 
S^eW,  4.  c.  76.  M.  7, 8,  the  G/oMPf- 
terthire  justices  had  no  longer  the 
power  to  make  an  order  for  diverting 
a  footway  in  Clifton,  their  juriMfictioQ* 
in  such  cases,  being  transferred  to  the 
justices  of  BrittoL  Eex  v.  JndiceM  of 
Ghncettershire,  689. 

Secondly  :  Decisions  on  local  acts. 

XLII.  River  Nene  navigation. 

By  one  section  of  an  act  of  pariia- 
ment,  it  was  enacted,  that  money  al- 
lowed by  commissioners  of  a  navigation 
to  their  clerk,  appointed  by  theni« 
should  be  paid  by  the  proprietors  of 
the  tolls  on  the  navigation,  in  certain 
proportions.  A  subsequent  section 
enacted  that,  if  any  proprietor  should 
neglect  or  refuse  to  pav  on  demand 
made  either  of  him  or  his  agent,  the 
money  might  be  recovered  by  action  of 
debt.  Sec,  with  double  cotisy  in  the 
clerk's  name,  against  such  proprietor, 
or,  if  he  could  not  be  found,  agamst  his 
agent ;  or  otherwise  the  sum  might  be 
levied  by  distress  upon  the  goods  of 
the  proprietor,  or,  if  no  sudi  goods 
could  be  found,  on  the  goods  of  ius 
agent. 

The  clerk  obtained  a  verdict  in  debt 
against  a  proprietor,  on  an  issue  of  nil 
debet^  but  had  averred  no  demand  in 
the  declaration : 

Held,  that  the  right*  of  action  was 
given  by  the  two  sections  conjointlv : 
that  the  demand,  if  necessary  to  the 
action,  must  be  presumed  after  verdict ; 
and,  therefore,  that  the  declaration 
must  be  considered  aa  framed,  and  the 
verdict  recovered,  under  both  sections, 
and  that  the  plaintiff  was  entitled  to 
double  cosU.    iMiU  v.  Yorke,  134. 

XLIII.  HatfiM  Indosure  Act,  construc- 
tion of  as  to  highways.  Highway^ 
V.  1. 

XLIV.  Stopping  up  roads  under  East- 
hanipstead  Indosure  Act.  Highmey^ 
VIL4. 

XLV.  WMU^ 


STATUTE,  XLV. 

XLV.  WhUechapd  paving:    rating    of 

tolls. 

The  lord  of  a  manor,  as  owner  of  a 
market  in  the  parish  of  W.,  was  entitled 
to  part  of  certain  market  tolls  in  W, 
By  an  act  for  better  paving  part  of  fT., 
authority  was  given  to  levy  rates  for 
the  purposes  of  the  act;  and  by  the 
same  act  the  market  tolls  were  made 
parable  to  commissioners,  who  were  to 
collect  them  and  to  pay  over  to  the 
lord  a  part  equivalent  to  his  former 
dues.  There  was  no  clause  in  the  sta- 
tute making  the  lord  rateable  in  respect 
of  these  payments. 

By  a  subsequent  local  public  act,  for 
the  relief  of  the  poor  in  IV.,  for  cleans- 
ing, lighting,  and  watching,  and  for 
repair  of  iiighways,  in  fT.,  and  for  re- 
pairing the  paritih  church,  it  was  en- 
acted (sect.  53.)  that  certain  rates 
should  be  laid  <*  upon  all  and  every  the 
person  and  persons  who  do  and  shall 
inhabit,  hM^  occupy,  pouett,  or  enjoy 
any  land,  house,  shop,  warehouse,  or 
other  building,  tenement  or  heredita- 
ment ;  that  is  to  say,"  one  n\(e  for  the 
relief  of  the  poor,  one  for  repair  of  the 
church,  and  a  third  for  cleansing  and 
lighting  streets,  and  watching  and  re- 
pairing highways  within  such  parts  of 
the  said  parish  as  are  not  witnin  cer- 
tain liberties;  such  last-mentioned  rate 
to  be  a  pound  rate  (not  exceeding  a 
certain  proportion)  *^  upon  or  accor£ng 
to  the  annmd  rent  or  vatfte  of  all  mes' 
maget,  landt,  tenements,  and  heredita- 
ments at  shall  beheld  or  occupied  within 
such  parts  of  the  said  parish  as  are  not 
within  the  said  liberties,*'  By  a  subse- 
quent section,  the  rates  for  the  poor 
were  to  be  levied  and  recovered  in  the 
same  manner  as  poor  rates  are  directed 
to  be  levied  and  recovered  by  stat. 
43  Eliz.  c.  2. 

In  several  subsequent  clauses  of  this 
act,  and  in  the  rating  clause  and  a  pre- 
vious one  of  the  paving  act,  the  words 
"  tenement  "  and  "  hereditament  " 
were  used  with  reference  to  corporeal 
hereditaments  solely. 

Held,  that,  in  sect.  53.  of  the  more 
recent  act,  **  hereditaments,"  in  the 
clause  fixing  the  pound  rate,  meant 
such  as  were  local  and  corporeal  only ; 
and  that  "  hereditament "  in  the  prior 
clause  of  the  same  section  must  be  con- 
strued in  the  same  sense :  and  there- 
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fore  that  the  payments  to  the  lord  in 
lieu  of  toll  were  not  rateable  under 
this  act.    ColebrooAe  v.  TicAell,  916. 

XLVI.  Compensation  under  railway  act. 
By  the  Liverpool  and  Manchester 
Railway  Act  it  was  provjfled  that  the 
purchase  money  to  be  given  by  the 
Railway  Company  for  lands,  &c.,  taken, 
and  the  compensation  thev  were  to 
make  for  damage  to  lands,  &c»,  and  for 
detriment,  injury,  damage,  loss,  incon- 

'  venience,  or  prejudice,  sustamed  by 
owners  and  occupiers,  should  be  ascer- 
tained, in  case  of  disagreement,  by « 
jury,  who  should  assess  compensation 
for  the  damages  to  be  sustained  by  any 
person  being  owner  or  occupier  of  or 
interested  in  such  lands,  &c.,  for  the 
detriment,  &c.,  which  should  accrue  to 
him  by  reason  of  the  making  of  the 
railway,  or  of  the  execution  of  the 
company's  power;  such  damages  to  be 
settled  distinctly  from  the  value  of  the 
lands.  And  every  tenant  at  will,  lessee 
for  a  year,  and  other  person  in  posses- 
sion of  lands,  &r.,  through  which  the 
railway  was  intended  to  pass,  not  hav- 
ing any  greater  interest  than  as  tenant 
at  will  or  lessee  for  a  year,  was  to  (pve 
up  possession  at  six  nionths'  notice; 
but,  where  such  tenant  was  required 
to  give  up  pos8es9ion  before  the  expir- 
ation of  nis  term  or  interest,  the  com- 
pany were  Co  make  «ompensaton  for 
the  value  of  the  unexpired  term  or  in- 
terest, to  be  settled,  if  necessary,  by  a 
jury. 

The  company  cave  notice  as  above, 
to  a  party  whose  lease  had  been  several 
times  renewed  for  terms  of  seven  years, 
and  whose  landlord,  at  the  time  of  the 
last  rene%val,  had  declined  to  renew  for 
fourteen  years,  but  assured  the  tenant 
that  he  would  not  be  turned  out  at  the 
end  of  the  seven.  The  tenant  after- 
wards laid  out  money  in  improvements. 
During  the  seven  years  the  -landlord 
sold  his  reversion  to  the  company,  and 
died. 

Held,  that  the  tenant  had  no  inte- 
rest for  which  the  company  were  bound 
to  make  compensation  under  the  act. 
lU,r  V.  Uverpool  and  Manchester  Rail- 
Ufoy  Company^  650. 
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See  Vendor  and  Vendee^W. 

SUPERANNUATION. 

Allowance  granted  by  Lords  ofTreasui^ ; 
how  far  party  has  a  vested  interest  in. 
Mandamui.ll.  1,  II.  2. 

SURETIES. 

I.  In  replevin  bond;  discretion  of  Sheriff. 
Sheriffs  L  8. 

IL  Action  against  Sheriff  for  taking  in- 
sufficient sureties ;  what  damages  may 
be  given.    Sheriffs  I.  S. 

SURVEYOR. 

Of  Highway.  i 

1 .  Order  of  Justices  to  Surveyor  to  sell 
land  to  himself.    Highway,  VII.  3. 

S.  Books  of,  who  entitled  to,  on  his 
quitting  office.    Highway*  VIII. 

TAXATION. 

I.  Of  Attorney's  bill.  Proceedings  to  be 
taken  by  attorney.    AUomey,  IV. 

n.  Of  coats ;  power  of  Court  to  interfere 
with.    Coits,  I,  1. 

TENANT. 
See  Landbrd  and  Tenant. 

TENEMENT, 
Settlement  by  renting.    Poor^  V. 

TERMINI. 

Of  highway:  what  strictness  tff  descrip- 
tion necessary  in  pleading.    Highway, 

TIME. 

For  pleading,  after  praying  oyer.  Prac^ 
tice,  XVI. 

TOLLS. 
Rating  of,  under  local  act.  SUUnle^XLV, 

TREASURY. 
Lords  of. 

1.  Legal  liability  to  pay  over  money 
received  for  a  party  under  a  vote  of 
Parliament.    Mandamui,  I.  1. 


8.  Power  to  revoke  fuperannu4Uoii 
allowance.  Mandamm,  II.  1.,  II.  S. 

9.  Mandamus   to.      See  Jktandamag, 
I.  1.,  IL  Lands. 

TRIAL,  NEW. 

I.  On  improper  admission  of  evidence. 

Where  unproper  evidence  b  receiv- 
ed, and  a  verdict  given  for  the  party 
adducing  it,  the  Court  will  grant  a  new 
trial,  although  there  be  other  evidence 
to  the  same  point  in  favour  of  the  same 
party ;  unless  they  see  dearly  that  the 
improper  evidence  could  not  have 
weighed  with  the  jury,  or  that  the  ver- 
dict, if  given  the  other  way,  would  have 
been  set  aside  as  against  evidence. 
Baron  de  Ruizen  v.  J^arr,  55,  (See  re- 
mainder of  placitum.  Evidence^  III.) 

II.  Misdirection  of  Judge  at  trial.  Plead- 
ing, V.  1. 

III.  Verdict  against  evidence.    Pleading, 

IV.  What  presumption  of  law  to  be  stated 
by  Judge  to  jury.    Common, 

TROVER. 

I.  For  what  tenant  may  maintun  trover 
against  landlord  at  expiration  of  t^ 
nancy.    Landlord  and  Tenant,  XIL 

II.  Whatamountsto  a  conversion.  Land- 
lord  and  Tenant^  XII. 

TURNPIKE  ROAD. 

When  incomplete,  liability  to  r^air. 
See  Htgfiway,  V.  8. 

VARIANCE. 
Between  pleading  and  evidence.    Band. 
I.  y  Highway,  ni,  ^ 

VENDOR  AND  VENDEE. 
I.  When  property  in  goods  passes  to 
Vendee. 

'P.  contracted  with  a  ship-builder  to 
build^  him  a  ship  for  a  certain  sum,  to 
be  paid  by  instalments  as  the  woriL  pro- 
ceeded ;  the  first  instalment  when  the 
vessel  was  rammed,  the  second  when 
she  was  timbered,  &c.  An  agent  for 
P,  was  to  superintend  the  Elding. 
The  vessel  was  built  under  such  super- 
intendence, all  the  materials  being  ap- 
proved by  the  agent  before  they  were 
used.  The  builder  became  bankmpt 
before  the  ship  was  completed.    Afters 

waidt 
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wards  the  asdgnees  completed  the  ship. 
All  the  instalments  were  paid  or  ten- 
dered. In  an  action  of  trover  by  P* 
asainst  the  assignees  for  the  ship : 
Held,  that,  on  the  first  instalment  be- 
ing paid,  the  property  in  the  portion 
then  finished  became,  bjr  virtue  of  the 
above  contract,  vested  in  P.,  subject 
to  the  ri^ht  of  the  builder  to  retain 
•uch  portion  for  the  purpose  of  com- 
pleting the  work  and  earning  the  rest 
of  the  price;  and  that  each  material 
subsequently  added  became,  as  it  was 
added^  the  property  of  P.  as  the  general 
owner. 

Held,  further,  that  under  the  above 
circumstances  the  ship  did  not  pass  to 
the  assignees  as  having  been  in  the 
possession,  order,  or  di^osition  of  the 
bankrupt  by  consent  of  the  true  owner, 
within  Stat.  6  G.  4.  r.  16.  «.  78.  (Sarke 
V.  Spence^  448.;  Pofi,  IL 

II.  Lien  of  Vendor. 

A  party  having  goods  in  his  own 
warehouse  at  lAverpool  sold  them,  and 
gave  the  following  delivery  order  to 
the  vendee : — •*  We  hold  to  your  order 
39  pipes,"  &c.,  ^  rent  free  to  39th 
November  next."  The  goods  remained 
in  the  same  warehouse  unpaid  for  till 
'  the  vendee  became  bankrupt.  In  an 
action  of  trover  for  the  goods  by  the 
assignee,  evidence  was  given  that,  by 
the  usace  ofLwerpool^  goods  sold  while 
in  warenouse  are  delivered  by  the  ven- 
dor handine  to  the  vendee  a  delivery 
order;  and  that  the  holder  of  such 
order  may  obtain  credit  with  a  pur^ 
chaser  as  having  possession  of  the  goods. 

Held  that,  as  between  the  original 
vendor  and  vendee,  the  right  of  lien 
was  not  divested  by  giving  such  delivery 
order. 

Also,  that  the  bankrupt  had  not 
possession  of  the  goods  as  reputed 
owner,  with  the  consent  of  the  true 
owner,  within  the  meaning  of  stat. 
6  O.  4.  c.  16.  i.  72.  Toumley  v  Crump 
58. 

III.  Bill  of  parcels,  how  fiir  a  warranty. 
Warnmty, 

IV.  How  far  auctioneer  agent  of  Vendor 
and  Vendee. 

Whether  an  auctioneer  be  the  agent 
of  both  purchaser  and  seller  depends 
upon  the  facts  of  the  particular  case. 

Therefore,  where  a  party,  to  whom 
Vol.  IV. 
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money  was  due  from  the  owner  of  goods 
sold  by  auction,  agreed  with  the  owner, 
before  the  auction,  that  the  goods 
which  he  misht  purchase  should  be  set 
acainst  the  debt,  and  became  the  pur- 
chaser of  goods,  and  was  entered  as 
such  by  the  auctioneer,  it  was  held 
that  he  was  not  bound  by  the  printed 
conditions  of  sale,  which  specified  that 
purchasers  should  pay  a  part  of  the 
price  at  the  time  or  the  nde,  and  the 
rest  on  delivery.  Bartktt  v.  Pur^ 
neb,  798. 

V.  What  relation  between  vendor  and 
vendee  arises  on  non-fulfilment  of  con- 
ditions of  sale.    PleiuHng,  IL 

VENUE. 
How  &r  conclusive  as  to  place  of  trial. 

An  indictment  for  misdemeanor  was 
preferred  at  the  Central  Criminal 
Court ;  the  marginal  venue  was  "  Cen- 
tral Criminal  Court ;"  in  the  body  of 
the  indictment  the  facts  were  stated  to 
have  taken  place  **  at  the  parish  of  St. 
Marv  Lambeth^  Surrey^  within  the 
jurisdiction  of  the  said  Court"  The 
indictment  was  removed  by  certiorari. 

Held,  that  the  trial  must  be  at  the 
assizes  for  Surrey.  Rex  v.  CotiTiop^  948. 

VERDICT. 

I.  What  amounts  to  a  verdict  of  guilty, 
on  indictment  for  nuisance.    Nvuance, 

II.  Right  of  Judge  to  discharge  Jury  from 
giving  verdict. 

In  trespass  quare  clausum  freg^t,^ 
issues  were  joined  on  three  pleas :  1st, 
of  a  public  carriage  way;  Sndly,  of  a 
public  bridle  way ;  3rdly,  of  a  public 
foot  way.  The  jury  found  a  verdict 
for  the  plaintifi'  on  the  first  issue,  and 
for  the  defendant  on  the  third ;  and  the 
Judge,  without  the  consent  of  the 
^plaintifl^  discharged  the  jury  from  giv- 
*ing  a  verdict  on  the  second  issue. 

The  Court  ^nted  a  new  trial,  al- 
though the  plaintiff,  at  the  banning  of 
the  trial,  had  meed  that  the  damages, 
if  any,  should  be  merely  nominal. 
Tmkler  v.  Rowland^  868. 

III.  Entry  of,  on  second  demise  in  eject- 
ment after  execution  on  first  Eject" 
mentf  III. 

IV.  What  will  be  presumed  afbr  verdict. 
Pleading,  YllL  1.;  Statute,  Kl Ah 

4  B  V.  Against 


1074 


VERDICT,  V.VI. 


V.  Against  evidence,  when  ground  for  new 
trial.    Pleadings  V.  1. 

VI.  Judgment  non  obstante  veredicto. 
Pleading,\m.  S. 

VESTED  INTERESrr. 

I.  Of  naval  officer  in  his  half-pay.  Mmir 
damus,  11.  5. 

II.  Of  grantee  of  superannuation  allow- 
ance by  Lords  of  Treasury.  Mmtdamus^ 
11.2. 

UMPIRE. 

Appointment  of,  by  arbitrators,  how  to  be 
made.    Award,  I. 

WARRANTY. 

What  amounts  to. 

Is  assumpsit  for  breach  of  a  war- 
ranty of  pictures,  it  was  proved, 
among  other  things,  that  the  defendant, 
at  the  time  of  the  sale,  gave  the  fol- 
lowing bill  of  parcels :  —  «  Four  pic- 
tures. Views  in  Venice,  Canaletto,l60l.l^ 
The  Judge  left  it  to  the  iury  upon  this 
and  the  rest  of  the  evidence,  whether 
the  defendant  had  contracted  that  the 
pictures  were  those  of  the  artist  named 
or  whether  his  name  had  been  used 
merely  as  matter  of  description^  or  in- 
timation of  opinion. 

The  jury  found  for  the  pluntiff, 
saying  that  the  bill  of  parcels  amount^ 
ed  to  a  warranty : 

Held,  that  the  question  had  been 
rightly  left  to  the  jury,  and  that  the 
verdict  was  not  to  be  disturbed.  Power 
V.  Barham.  415* 

WAY. 

Right  of. 

1.  By  what  words  in  a  conveyance  it 
will  pass. 

Estates  A.  and  j9.,  formerly  cQstinct, 
became  vested  in  co-parceners.  Befcnre 
that  time,  a  right  of  way  had  been  en- 
joyed from  A,  over  B.,  and,  after  the 
unity  of  sddn,  the  way  always  con- 
tinued to  be  used.  The  parceners,  for 
the  purpose  of  making  [Mirtition,  con- 
veyed to  a  releasee  to  uses  the  mes- 
suages, tenements,  lands,  &c.  (of  which 
the^estates  consisted),  and  all  houses, 
out-houses,  ways,  easements,  &c.,  to  the 
said  several  messuages  or  tenements, 
lands,  &C.,  belonging  or  appertaining, 


WILL,  I—V. 

or  OerewUhtauaifyheU,  wed,  oeamed, 
or  enjoyed:  to  have  and  to  bold  the 
messuages,  &c  called  A^  with  the 
buildings,  lands,  &c.  thereunto  bdong- 
ing,  and  their  appurtenances,  to  the  re- 
leasee to  the  use  of  i9.  in  fee ;  habcD- 
duro,  as  to  estate  P.,  in  nmilar  terms 
with  respect  to  the  parods, to  therc- 
leasee  to  his  own  use  in  fee,  in  order 
that  he  might  become  tenant  to  the 
praecipe  in  a  recovery. 

Held^thatthedeedsuffidentlyshcwed 

an  intention  that  a  right  of  way, 
(which  way  was  admitted  to  have  been 
used  up  to  the  time  of  the  deed,)  from 
the  high  road  over  B.  to  A.  and  back, 
for  the  convenient  use  of  J.,  by  the 
occupiers  of  J.,  should  pais  to  the  uses 
limited  as  to  il. 

That  by  the  word  «  appurteDance," 
in  the  habendum  as  to  J.,  intcrpretoig 
that  clause  with  reference  to  the  other 
parts  of  the  deed,  the  way  in  question 
did  pass.  . 

And  that  the  releasee  to  U8es,havmg 
no  estate  in  A.,  had  not  such  a  soan 
of  the  soil  as  would  extinguish  the 
right  of  way  by  unity  of  seisin.  James 
V.  Plant,  749. 

2.  By  enjoyment  under  siat.2  ftt  5  JF.4. 
c.  71.;  pleading  and  evidence  rent- 
ing to.    S»  PUading,yi* 

3.  D)nstruction  of  words,  enjojf- 
went  as  of  right,  in  prescription  act. 
P/eading,Vl. 

4.  Evidence  in  proof  of.  PleaOmg, 
Vh;  Evidene€,lX.S. 

5.  When  extinguished  by  unity  of 
seisin.   Ant},  1. 

See  further,  Highway 

WILL. 

I.  PnbBcation,  what  amounts  to,  and 
whether  necessary.    Pos»er,L 

II.  Attestation. 

1.  Effect  of  general  attestation.  Power, 

I. 
S  Proof  of.    Power^l. 

IIL  What  evidence  admisable  to  explain 
ambiguity.    Detise,  II. 

rV.  Death  of  devisee  in  life-time  of  tes- 
tator, its  effect.    Deiue,  I. 

V.  What  operates  as  a  revocation  of  a 
wUL    Devise,  L 

WITNESS. 


WITNESS. 
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WITNESS. 

I.  Attesting. 

1.  Who  considered.    Evidence,  11.  I. 

2.  Proof  by,   when    dispensed   with. 
Power,  L;  Evidence,  U.  1. 

II.  Competency  of.     See  Evidence,  VII. 


WRit. 

Insufficiency  of  description  in,  its  effect. 
Jtidge,  Ifl.  2. 
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